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REPORTS  OF  OASES 


DETERMINED  IS 


THE  SUPREME  COURT 

APRIL  TERM,  1862. 


BEA.TTY  V.  CLARK  et  tO. 

WiTRRB  a  declaration  of  trust,  accompanying  a  conveyance  of  real  property,  pro* 
yided  that  parties  making  advances  to  the  trnstee  to  a  specified  amount  for 
cprtain  designated  purposps.  with  the  consent  of  persons  previously  named  in 
the  declaration  as  beneficiaries  of  the  second  class,  should  stand  as  to  the  ad- 
vances so  made  In  the  same  position  and  receive  payment  in  the  same  manner 
and  proportion  as  such  previously  named  beneficiaries :  Held,  that  the  trust 
estate  was  not  liable  for  advances  made  to  the  trustee  for  any  other  than  the 
purposes  designated  in  the  declaration,  nor  for  advances  made  for  these  pur- 
poses by  third  persons  without  the  consent  of  the  benpficiarles. 

Thus,  where  the  purposes  designated  in  the  declaration  of  trust  were  to  secure 
advances  to  pay  off  a  debt  to  a  particular  estate  —  to  purchase  and  locate 
school  warrants  on  certain  lands,  and  to  raise  a  crop  upon  the  lands  for  the 
year  1856 ;  and  the  trustee  In  one  Instance  borrowed  money  to  harvest  the  crops 
of  1856,  and  to  put  in  the  crops  of  1857,  and  gave  his  promissory  note  as 
trustee  for  the  amount  borrowed,  including  also  an  amount  for  storage  on  grain, 
and  stated  in  the  note  that  for  its  payment  all  the  property  held  by  him  in  trust 
was  pledged;  and  in  another  instance  borrowed  money  In  1857  to  meet  Uie 
expenses  of  future  farming  operations,  and  gave  his  note  for  the  same  as 
trustee,  in  which  he  also  stated  that  all  the  property  held  by  htm  in  trust  was 
pledged  for  its  payment :  Held,  that  the  statement  of  the  trustee  in  the  notes 
did  not  create  any  lien  npon  the  trust  property ;  that  even  if  raising  a  crop  for 
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185C,  as  mentioned  in  the  declaration,  implied  also  the  harvestlnfir  of  the  crops 
for  that  year,  no  allowance  could  he  made  on  that  account,  Inasmuch  as  ft  did 
not  appear  from  the  note  or  otherwise  how  much  of  the  amount  was  borrowed 
for  that  purpose ;  that  the  other  objects  for  which  the  money  was  borrowed,  as 
stated  in  the  notes,  were  not  embraced  by  any  of  the  purposes  designated  in 
the  declaration  of  trust ;  and  for  the  payment  of  the  money  the  trustee  had  no 
authority  to  pledge  the  trust  property ;  and  further,  that  he  had  no  authority 
to  accept  the  moneys  and  place  the  claims  thereupon  arising  in  the  second  class 
of  claims  secured,  even  If  the  moneys  had  been  advanced  for  the  express  pur- 
poses of  the  trust,  without  the  consent  of  the  persons  holding  the  claims  of 
that  class. 

A  trustee,  acting  under  a  declaration  of  trust,  expending  money  not  expressly 
authorized  by  the  declaration,  is  not  entitled  to  reimbursement  out  of  the  trust 
property,  unless  the  expenditure  was  necessary  for  the  preseryation  of  the 
property,  or  to  prevent  the  failure  of  the  designated  trusts ;  and  a  third  person 
advancing  money  to  the  trustee  stands  in  no  better  position  with  reference 
to  the  trust  property.  If  the  third  person  advance  the  money  with  the  appro- 
bation of  the  grantors  in  the  trust  deed,  he  can  only  enforce  the  equitable  lien 
thus  obtained  against  the  residuary  Interest  coming  to  them  after  all  the  claims 
mentioned  In  the  declaration  are  satisfied. 

II  in  an  instrument  conferring  a  power  there  be  an  inconsistency  between  the 
recital  stating  the  consideration  moving  the  donor  to  the  execution  and  the  sub- 
sequent terms  defining  the  power,  the  recital  will  not  operate  as  a  limitation 
upon  the  power. 

Equity  will  not  aid  the  nonexecution  of  a  power;  but  when  a  party  undertal<t's 
to  execute  a  power,  and  by  mistake  does  it  imperfectly,  equity  will,  In  I'avor  of 
creditors  and  others  peculiarly  within  its  protective  favor,  aid  the  defective 
execution. 

Thus,  where  there  is  a  defect  in  the  execution  of  a  power  to  make  a.  mortgage, 
the  condition  of  the  mortgage  not  following  the  terms  of  the  power,  and  the 
design  to  execute  a  mortgage  in  pursuance  of  the  power  is  apparent,  and  the 
object  sought  by  its  execution  is  substantially  acconiplished,  equity  will  afford 
relief  and  enforce  the  mortgage.  This  It  will  do  either  by  directing  a  correc- 
tion in  the  condition  of  the  mortgage,  and  then  enforcing  the  mortgage  In  •« 
corrected  form,  or  by  construing  the  defectively  executed  instrument  in  con- 
nection with  the  power  to  which  it  refers,  thus  qualifying  and  restricting  the 
condition,  and  giving  effect  to  the  mortgage  conformably  to  the  intention  of 
the  donors  of  the  power,  and  of  the  mortgagor. 

Projierty  is  conveyed  in  trust  to  pay  classes  of  debts  in  a  certain  order.  U.  and 
others  are  creditors  and  beneficiaries  under  the  trust  of  the  second  class :  M.  & 
Co.  are  creditors  of  the  trustee  claiming  a  lien  upon  the  trust  property,  but 
subordinate  to  the  claims  of  H.  and  others ;  M.  &  Co.  threaten  to  bring  suit 
and  subject  to  sale  the  trust  property,  in  order  to  reach  the  residuary  interest 
of  the  grantors  in  the  trust  deed  after  satisfaction  of  the  preferred  claimants 
under  the  trust;  to  prevent  this,  and  in  consideration  of  an  agreement  by  M.  & 
Co.  not  to  sue,  H.  and  others  execute  a  power  authorizing  the  trustee  to  mort- 
gage the  real  property  held  by  him  in  trust  to  M.  &  Co.,  as  security  for  the  pay- 
ment of  their  claims;  the  mortgage  was  executed  accordingly,  but  by  mistake 
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the  condition  of  the  mortgage  did  not  follow  the  terms  defining  th«  power ;  the 
delay  stipulated  for  by  H.  &  Co.,  and  recited  in  the  power  as  its  consideration, 
was  oJrfnlned  in  full;  Ileldj  that  equity  will  afford  relief  and  enforce  the 
mortgage. 
Held,  further,  that  under  a  stipulation  for  an  equitable  settlement  of  the  rights 
of  the  parties  upon  the  facts  presented,  it  is  immaterial  which  course  of  the 
two  above  mentioned  for  the  correction  of  the  defect  is  pursued ;  that  the  result 
of  either  is  to  sive  M.  &  Co.,  the  mortgagees,  priority  in  the  security  which  H. 
and  others,  donors  of  the  power,  possessed  by  tho  trust  fund  to  the  extent  of 
the  latter's  respective  claims,  and  to  place  these  claims  in  the  position  which 
the  claims  of  M.  &  Co.  would  have  occupied  but  for  the  execution  of  the 
power  and  mortgage,  H.  nnd  others  preserving  relatively  to  each  other,  in 
their  postponed  claims  upon  the  trust  fund,  the  order  of  their  original  classlfl- 
cation. 

Appeai.  from  the  Elever.th  Judicial  District. 

Three  separate  suits  in  equity  were  commenced  below,  each  for 
ihe  purpose  of  obtaining  relief  against  llie  same  trust  estate,  a  sale 
of  the  trust  property,  and  a  settlement  of  the  claims  of  the  differ- 
ent beneficiaries.  In  tho  Court  below  the  actions  were  consolidated 
and  referred  to  a  referee.  From  the  decree  of  the  Court,  based 
upon  the  report  of  the  referee,  an  appeal  was  taken  to  this  Court, 
and  a  stipulation  entered  into  between  all  the  parties,  substantially 
to  the  effect  that  their  respective  rights,  legal  and  equitable,  should 
be  finally  settled  by  the  decree  of  this  Court,  without  regard  to 
technical  objections  to  the  manner  of  their  presentation. 

The  following  are  the  facts  of  the  case,  so  far  as  it  is  necessary 
lo  state  them  to  niuUn'stand  the  opinion: 

Previous  to  February,  1865,  one  0.  I.  Hutchinson  and  one 
Angus  Frierson  had  large  transactions  together.  Frierson  held 
property  of  Hutchinson  and  of  Hutchinson  &  Greene,  a  partner- 
ship composed  of  Hutchinson  and  Charles  E.  Greene,  as  security 
for  the  payment  of  indebtedness  of  Hutchinson  and  of  Hutchinson 
&-  Greene  to  him,  by  deeds  absolute  upon  their  face,  but  intended  as 
a  mortgage.  Frierson  died  in  February,  1855,  and  one  Henry  E. 
liobinson  was  appointed  his  administrator.  A  settlement  was 
negotiated  during  the  year  1855  between  Robinson,  as  adminis- 
trator of  Frierson,  on  the  one  hand,  and  Hutchinson  and  Hutchinson 
&  Greene  on  the  other,  and  was  finally  consummated  on  the  twenty 
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fourth  of  January,  1856.  The  settlement  agreed  on  was  this: 
That  in  consideration  of  the  payment  of  the  sum  of  $15,000,  Rob- 
inson, as  administrator  of  the  estate  of  Frierson,  would  recon^ey  to 
Hutchinson  and  Hutchinson  &  Greene,  or  to  such  person  as  they 
might  designate,  the  property  held  by  Frierson  as  security  for  the 
payment  of  the  indebtedness  of  Hutchinson  and  Hutchinson  & 
Greene;  and  in  order  to  enable  Hutchinson  &  Greene  to  niake 
the  payment  and  have  a  fund  to  carry  on  operations,  Hutchinson 
induced  cei*tain  of  his  friends,  to  wit :  Abner  C.  Hunter,  D.  O. 
"Mills,  Paul  Morrill  and  James  Anthony,  James  Haw^orth,  W.  H. 
Watson,  Clark  &  Gass,  Jos.  W.  Winans,  W.  T.  G^rissim  &  Co., 
Jerome  0.  Davis  and  Allen  Cadwalader,  to  agree  to  loan  to 
Hutchinson  &  Greene  money  for  those  objects,  upon  condition  — 
Hutchinson  &  Greene  being  otherwise  pecuniarily  embarrassed  — 
that  the  property  should  be  conveyed  to  one  R  C.  Clark,  who  was 
to  hold  the  same  as  trustee  to  secure  the  loans.  In  pursuance  of 
the  agreement,  on  the  twenty-fourth  of  January,  1856,  Abner  C. 
Hunter  advanced  $6,500,  Clark  &  Gass  advanced  $5,000,  Paul 
Morrill  and  James  Anthony  advanced  $1,000  each,  and  D.  0.  Mills 
advanced  $2,400.  The  sum  of  $15,000  was  paid  to  Robinson,  and 
thereupon  the  possession  of  the  real  and  personal  property  was  de- 
livered  to  said  R  C.  Clark.  Immediate  measures  were  taken  to 
prosecute  farming  operations  on  the  land,  and  the  farming  opera- 
lions  were  carried  on  from  that  date,  without  cessation,  until  since 
the  commencement  of  these  suits.  Deeds  conveying  and  perfect- 
ing the  title  to  the  property  were  made  to  Clark ;  and  the  latter 
executed  a  declaration  of  trust>  dated  January  24th,  1856,  by 
which  he  declared  that  he  held  the  property  for  the  following  pur- 
poses, to  wit: 

"  First  To  pay  Abner  0.  Hunter,  on  or  before  the  first  day  of 
December  next,  tbe  sum  of  $6,500,  with  interest  thereon  at  the 
rate  of  two  and  one-half  per  cent,  per  month  from  this  date  until 
paid. 

"  Second.  After  said  payment  to  Hunter  shall  have  been  first 
made,  then  to  pay  to  D.  O.  Mills  the  sum  of  $2,400 ;  to  Paul 
Morrill  and  James  Anthony  the  sum  of  $2,000 ;  to  James  Haworth 
the  sum  of  $2,500 ;  to  W.  H.  Watson  the  sum  of  $2,500 ;  to  R. 
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C.  Clark  and  Jolm  H.  Gasa  the  sum  of  $5,000;  to  Jos.  W. 
Winans  the  sum  of  $5,000;  to  W.  T.  Grissim  &  Co.  the  sum 
of  $2,000;  to  Allen  Cadwalader  the  sum  of  $5,000,  or  so  much 
of  said  sums  as  the  parties  respectively  shall  advance  for  the  pur- 
pose of  paying  to  Henry  E.  Bobinson,  administrator  of  the  estate 
of  Angus  Frierson,  deceased,  the  sum  of  $15,000,  or  for  the  pur- 
pose of  buying  and  locating  school  warrants  upon  land  in  Yolo 
county,  formerly  known  as  Hutchinson  &  Greeners  Ranch,  or  for 
the  purpose  of  raising  a  crop  upon  said  lands  in  the  present  year — 
said  sums  not  to  exceed  in  the  aggregate  the  sum  of  $30,000, 
with  interest  on  the  sums  so  advanced  by  them  and  each  of  them 
at  the  rate  of  two  per  cent,  per  month  from  the  time  when  said 
advances  shall  respectively  be  made,  until  they  are  fully  paid — it 
Ijeing  understood  and  agreed,  that  the  sums  respectively  named  as 
to  be  paid  by  D.  O.  Mills,  Paul  Morrill  and  James  Anthony,  James 
Haworth,  W.  H.  Watson,  Robt.  C.  Clark  and  John  H.  Gass,  to- 
gether with  the  sum  first  named  of  A.  C.  Hunter,  have  been  fully 
paid  and  advanced,  as  of  this  date;  and  it  is  further  understood 
and  agreed,  that  should  there  not  be  sufficient  funds  arising  out  of 
the  proceeds  of  the  property  so  as  aforesaid  assigned  and  trans- 
ferred to  the  said  Clark,  together  with  the  proceeds  of  any  crops 
which  may  be  raised  on  the  lands  aforesaid,  to  pay  to  each  of  the 
parties  named  in  this  second  article  the  full  amount  advanced  by 
them,  with  interest  thereon  as  aforesaid,  that  then  repayment  shall 
be  made  to  them  equitably  and  ratably,  in  proportion  to  the  sums 
advanced  by  them  respectively;  and  should  the  parties,  or  either 
of  them,  or  any  other,  with  their  consent,  advance  any  other 
or  further  sums,  to  an  amount  not  exceeding,  in  the  aggregate 
with  the  sums  already  advanced,  the  sum  of  $30,000,  for  the  pur- 
poses aforesaid,  then  the  person  or  persons  making  such  other  and 
further  advances,  shall,  as  to  the  advances  so  made,  stand  in  the 
same  position  and  receive  payment  in  the  same  manner  and  in  the 
same  proportion — in  the  event  there  shall  not  be  funds  sufficient 
to  pay  the  whole — as  parties  whose  names  are  above  mentioned  in 
this  second  article. 

"  Thirdly.    After  the  payments  contemplated  and  provided  for 
in  the  first  and  second  articles  shall  have  been  fully  made,  and  the 
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parties  therein  named  shall  be  fully  reimbursed  the  Bum«  ad- 
\  a  need  or  to  be  advanced  by  them  respectively,  with  the  interest 
thereon  as  aforesaid,  then  to  pay  W.  T.  Grissim  the  sum  of 
$1,000,  due  to  them  from  Hutchinson  &  Greene  prior  to  the 
thirteenth  day  of  September,  1854,  or  so  much  of  said  sum  as 
there  may  be  funds  to  pay  with. 

"  Fourthly.  After  the  payment  to  Grissim  &  Co.  aforesaid,  the 
said  Robert  C.  Clark,  the  trustee,  shall  receive  and  be  entitled  to 
appropriate  to  himself,  out  of  the  said  trust  funds  or  the  proceeds 
thereof,  such  sum  or  sums  of  money  as  will  furnish  him  a  suitable 
and  reasonable  compensation  for  his  services  as  such  trustee,  under 
and  by  virtue  of  the  trusts  hereinbefore  created. 

"  Fifthly.  After  the  payments  to  Grissim  &  Co.  and  the  said 
Clark,  trustee  as  aforesaid,  then  to  pay  F.  W.  Hatch,  Jr.,  $3,000, 
part  of  the  inclel)tednoss  due  to  him  and  those  he  represents  from 
C.  I.  Hutchinson  and  Hutchinson  &  Greene,  to  wit:  $9,000,  or 
thereabouts,  with  the  interest  thereon  as  the  notes  express  and  as 

was  agreed  between  the  parties,  from  the day  of 

until  paid,  in  consideration  that  the  said  F.  W.  Hatch.  Jr.,  has  con- 
veyed by  quit  claim  deed  to  said  R.  C.  Clark,  trustee,  all  his  right, 
title  and  interest  in  and  to  the  lands  in  Yolo  county  above  men- 
tioned, for  the  purpose  of  further  securing  the  parties  provided  for 
in  the  articles  of  this  deed  of  trust. 

"Sixthly.  After  the  payment  to  F.  W.  Hatch,  Jr.,  of  the 
$3,000  aforesaid,  then  to  pay  to  H.  O.  Beatty,  on  or  before  the 
first  day  of  November,  1856,  the  sum  of  $1,000,  without  interest, 
provided  prompt  payment  is  made  by  the  first  day  of  November, 
1856 ;  but  if  not  so  paid,  then  the  said  sum  of  $1,000  is  to  bear 
interest  at  the  rate  of  one  per  cent  per  month  from  the  first  day 
of  May,  1856,  till  paid. 

"  Seventhly.  After  the  payment  of  said  sum  of  $1,000  to  the 
said  H.  O.  Beatty,  as  aforesaid,  then  to  pay  F.  W.  Hatch,  Jr.,  the 
'balance'  of  the  indebtedness  due  from  C.  I.  Hutchinson  and 
Hutchinson  &  Greene  to  him  and  those  he  represents,  as  recited 
in  the  sixth  specification  of  these  trusts.  Tt  is  distinctly  under- 
stood, however,  and  is  the  true  intent  and  meaning  of  this  deed  of 
trust,  that  all  of  each  dassi  as  before  enumerated,  are  to  be  paid 
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in  full  before  any  payment  is  made  to  any  subsequent  class ;  and 
should  there  not  be  sufficient  funds  to  pay  all  of  any  given  class, 
then  those  parties  named  in  said  class  shall  be  paid  pro  rata  out  of 
the  funds  applicable  to  said  class." 

One  A.  W.  Hall  made  advances  of  money  and  merchandise  to 
dark,  trustee,  for  the  purposes  of  the  ranch,  from  May  14th,  1856, 
to  June  1st,  1857.  The  money  and  merchandise  so  advanced 
were  ussd,  and  on  a  settlement  between  Hall  and  Clark,  the  latter 
Avas  found  indebted  to  Hall  in  the  sum  of  $14^647.39,  for  which  he 
executed  a  note  in  the  words  following,  to  wit: 


"  Sacbamento,  June  Ist,  1857. 
"•  $14,647.39. 

"  Sixty  days  after  date  I  promise  to  pay  to  A.  W.  Hall,  or  order, 
fourteen  thousand  six  hundred  and  forty-seven  dollars  and  thirty- 
uine  cents,  being  money  borrowed  of  him  to  harvest  the  crops  of 
1856,  and  to  put  in  the  crops  of  1857,  on  the  ranch  in  Yolo 
I'ounty,  known  as  Hutchinson  &  Greene's  Ranch,  and  for  storage 
t»n  grain,  etc.  For  the  payment  of  this  note,  the  grain  now  in 
store  with  said  Hall,  and  the  proceeds  of  the  crop  now  being  har- 
vested, and  all  the  property  held  by  me  in  trust,  is  pledged.  This 
note  to  bear  interest  at  the  rate  of  three  per  cent,  per  month  from 
date  till  paid. 

"RoBT.  0.  Clabk,  Trustee:' 


This  note  was  indorsed  by  Hall  and  assigned  to  D.  O.  Mills  &  Co. 

On  the  twenty-fifth  day  of  June,  1857,  Clark  borrowed  of  one 
Edward  T.  Raun  the  sum  of  $16,500,  and  executed  to  him  there- 
for a  note  in  the  words  following,  to  wit : 

"  Sacbamento,  June  25th,  1857. 
^'$16,500. 

"  Four  months  after  date  I  promise  to  pay  to  Edward  T.  Raun 
sixteen  thousand  five  hundred  dollars,  with  interest  thereon  at  the 
rat«  of  three  per  cent,  per  month  from  date  till  paid — said  interest 
payable  monthly — ^being  for  money  borrowed  of  him  to  carry  on 
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the  ranch  in  Yolo  county,  known  as  Hutchinson  &  Greene's  Banch. 
This  note  to  be  paid  out  of  the  proceeds  of  the  crop  raised  on  the 
ranch  this  year;  and  the  whole  crop  and  all  the  property  held  by 
me  as  trustee  is  pledged  for  the  payment  of  this  note. 

"  EoBEBT  0.  Ci-ABK,  TrustesJ^ 

The  money  borrowed  of  Raum  was  used  in  the  business  of  carry- 
ing on  the  ranch.  Hutchinson  knew  of  the  loan  the  day  it  was 
made,  and  approved  of  it.  Gass  knew  of  the  loan,  and  advised 
Baun  '^  it  was  a  good  and  safe  loan,  as  Raun  would  be  the  first 
paid ;  that  the  crop  then  being  gathered  would  be  appropriated  to 
that  purpose."  There  was  no  evidence  that  any  other  person  named 
in  the  declaration  of  trust  knew  of  the  loan  until  several  months 
afterwards. 

On  the  fourteenth  day  of  October,  A.  D.  1858,  the  trustee  was 
indebted  to  D.  O.  Mills  &  Co.  in  the  sum  of  about  $26,000,  and 
they  were  threatening  to  sue  for  the  same  and  enforce  a  sale  of 
the  trust  property.  To  prevent  this,  on  that  day  the  following  in- 
strument was  executed  by  some  of  the  beneficiaries  under  the  trust 
deed: 

"Know  all  men  by  these  presents,  that  we,  the  undersigned^ 
cestui  que  trusts  and  beneficiaries  in  a  declaration  of  trust  made 
by  Robt.  C.  Clark,  bearing  date  the  twenty-fourth  day  of  January,. 
1866,  and  recorded  in  the  Recorder's  office  of  Yolo  county,  in  con- 
sideration that  D.  O.  Mills  &  Co.  will  agree  to  postpone  the  pay- 
ment of  their  demands  against  said  trust  property  for  the  term  of 
two  years  and  a  half,  upon  the  same  being  secured  by  a  mortgage 
upon  the  real  property  embraced  in  the  said  deed  of  trust,  do  hereby 
consent  and  agree  that  Robt.  C.  Clark,  said  trustee,  may  execute 
and  deliver  to  the  said  D.  O.  Mills  &  Co.  a  mortgage  upon  all  the 
real  estate  held  by  him  in  trust  as  aforesaid,  conditioned  to  secure 
to  the  said  D.  O.  Mills  &  Co.  the  payment  of  the  debt  due  them 
from  said  trust  estate,  within  the  period  of  two  and  one-half  years 
from  the  first  day  of  July,  1858,  and  bearing  interest  at  the  rate  of 
one  and  one-half  per  cent,  per  month,  and  payable  as  provided  be- 
tween the  said  D.  O.  Mills  &  Co.  and  said  trustee. 
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'^As  witness  our  hands  and  seals,  fourteenth  day  of  Octoher, 
186& 

'*  Jambs  Hawobth,  [l,  s.] 

'*W.H.  Watson,  [l.8.] 

"  F.  W.  Hatch,  Jr.,        [l.  s.] 

"W.   T.   GeiSSIM,  [L.B.] 

"  Glaxk  &  Gabs,  [l.  b.] 

'*J.  C.  Davis.  [1..8.].'' 

This  paper  was  signed  and  executed  by  James  Haworth,  William 
H.  Watson,  F.  W.  Hatch,  Jr.,  W.  T.  Grissim  and  Jerome  0. 
Davis. 

John  H.  Gass  refused  to  sign  and  execute  it.  The  name  of 
Gass  &  Clark,  which  appears  thereto,  was  signed  by  Clark  without 
the  consent  of  Gass. 

A  mortgage  was  afterwards  executed  by  the  trustee  to  D.  O. 
Mills  &  Co.,  dated  January  1st,  1869,  in  which  is  the  following 
recital  referred  to  in  the  opinion  of  the  Court: 

"And  whereas,  by  a  certain  instrument  in  writing,  bearing  date 
the  fourteenth  day  of  October,  1858,  signed  by  the  cestuis  que 
trust,  or  those  persons  named  in  said  deed  of  trust  as  beneficially 
interested  therein,  or  some  of  them,  consenting  that  said  Robert  C. 
Clark,  trustee  as  aforesaid,  should  execute  to  the  said  D.  O.  Mills 
&  Co.  a  mortgage  upon  the  land  held  by  him  as  trustee,  to  secure 
the  amount  due  them  as  aforesaid :  Now,  therefore,  etc'^ 

The  notes  secured  by  this  mortgage  were  three  notes  of  the  trus- 
tee taken  in  lieu  of  the  previous  indebtedness,  all  dated  January 
1st,  1859,  and  payable  respectively:  One  for  $6,800  on  the  first 
day  of  October,  1859;  one  for  $10,000  on  the  first  day  of  Octo- 
ber, 1860 ;  and  one  for  $5,000  on  the  first  day  of  October,  1861, 
all  bearing  interest  at  one  and  a  half  per  cent,  per  month. 

The  condition  of  the  mortgage  referred  to  in  the  opinion  is  as 
follows: 

"  Upon  this  express  condition,  however,  that  should  the  said  party 
of  the  first  part  well  and  truly  pay,  or  cause  to  be  paid,  the  three  sev- 
eral promissory  notes  hereinbefore  mentioned,  and  each  of  them,  and 
all  interest  that  may  aoerueonthem, and  each  of  them,  according 
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to  the  true  tenor  and  effect  of  said  notes,  then  this  conveyance  ta 
be  void,  otherwise,  to  remain  in  full  force  and  virtue  in  law." 

The  report  of  the  referee  contained  the  testimony,  a  finding  of 
facts,  and  a  recommendation  of  a  decree  ordering  a  sale  of  the 
trust  property  and  a  distribution  of  the  proceeds,  after  payment  of 
costs,  to  the  several  claimants  in  a  certain  order,  and  also  certain 
personal  judgments.  By  this  decree,  Haworth,  Watson,  Hatch, 
Grissim,  Gass  and  Davis  were  placed,  in  respect  to  the  proceeds 
of  the  sale,  among  the  claimants  of  the  second  class ;  D.  O.  MiUs 
&  Co.  and  E.  T.  Raun  were  placed  among  the  claimants  of  the 
sixth  class,  and  no  priority  was  given  to  D.  O.  Mills  &  Co.  by  virtue 
of  their  mortgage  over  those  claimants  of  the  second  class  who  had 
.executed  the  power  above  set  forth. 

The  decree  thus  recommended  by  the  referee  was  adopted  by  the 
Court,  and  judgment  entered  accordingly. 

From  this  judgment,  D.  O.  Mills  &  Co.,  Clark  and  E,  T.  Raun 
appealed. 

Jos.  W.  Winans,  for  Appellants  D.  O.  Mills  &  Co. 

I.  The  note  to  Hall,  subsequently  assigned  to  D.  O.  Mills  &  Co., 
18  a  debt  of  the  second  class  under  the  declaration  of  trust.  The 
advances  made  by  Hall  to  the  trustee,  for  which  the  note  was  given, 
were  for  a  purpose  fairly  within  the  language  of  the  declaration 
characterizing  claims  for  future  advances  belonging  to  the  second 
class. 

II.  The  Raun  debt  is  not  a  charge  upon  the  trust  estate.  No 
authority  existed  in  the  trustee  to  create  such  a  debt,  and  make  it  a 
charge  against  the  trust  estate  as  against  the  cestuis  que  trust. 
(Green  v.  Winter,  1  Johns.  Ch.  27 ;  Bastock  v.  Blakeny,  2  Brown's 
Ch.  511;  Jfaywooiv.  Johnston,  1  Hill's  Ch.  [S.  C]  230.) 

There  was  no  acquiescence  on  the  part  of  the  cesHus  que  trust 
in  the  contraction  of  the  Raun  debt,  which  would  affect  their  rights 
under  the  trust  as  against  Raun.  (Montford  v.  Codogan,  17  Ve- 
sey,  jr.  489 ;  Hill  on  Trustees,  255,  256,  563-6,  [old  paging  382 
et  seq."]  ;  Booth  v.  Booth,  1  Beavan,  130 ;  White's  leading  cases 
in  Equity,  [Hare  &  Wallace's  notes]  vol.  1,  158,  159,  and  notes; 
Ba7uiall  v.  Errington,  10  Vesey,  jr.  428;  Whichcoie  v.  Lawrence, 
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3  Id.  740;  Hill  on  Trustees,  72,  and  note  g,  793 ;  Brice  v.  Stokes, 
n  Vesey,  jr.  325;  Phillipson  v.  Outiy,  7  Hare,  676;  27  Eng. 
Dig.  676 ;  WoHh  v.  McAdon,  1  Dev.  &  Bat.  Eq.  199 ;  Conklin 
V    Wash.  University,  2  Md.  Ch.  498.) 

m.  D.  O.  Mills  &  Co.,  by  virtue  of  the  mortgage  made  to 
them  by  the  trustee  under  the  power  executed  by  the  cestuis  que 
trust,  have  priority  in  daim  upon  the  trust  property  over  the  bene- 
ficiaries in  the  trust  declaration. 

1.  The  mortgage  follows  the  power,  and  a  recital  does  not  control 
the  granting  words.    {Hvntivgdon  v.  Havens,  6  Johns.  Oh.  26-7.) 

2.  If  the  mortgage  does  not  strictly  follow  the  power,  the  inten 
lion  to  follow  it  is  plain,  and  equity  will  relieve  against  the  mistake, 
and  will  aid  the  defective  executon  of  the  power.  (Wills  v.  Hen- 
derson, 4  Scam.  18;  Chamberlain  v.  Thompson,  10  Conn.  244; 
Rogers  v.  Atkinson,  1.  Kelley,  [Ga.]  12 ;  Argenbright  v.  Camp- 
hell,  3  Hen.  &  Munf.  144 ;  Parsons  v.  Hosmer,  2  Root,  3 ;  Beards- 
lie  V.  Knight,  10  Vt  190 ;  DeSell  v.  Casey,  3  Dessau,  85 ;  Sand- 
ford  V.  Washburn,  2  Root,  499 ;  Elmore  v.  Austin,  Id.  415 ;  Peters 
V.  Goodrich,  3  Conn.  146;  Withers  v.  Yeadon,  1  Richardson^s 
LS.  C]  Eq.  334;  Flagg  v.  Marm,  2  Sumner,  489;  Brown  v. 
Bonner,  8  Leigh,  1 ;  Cook  v.  Preston,  2  Root,  78 ;  Tilton  v.  Til- 
ton,  9  N".  H.  385;  Smith  v.  Allen,  Saxton,  43;  Hendrickson  v. 
Jones,  Id.  663 ;  Ooodal  v.  Field,  15  Vt.  448 ;  Willard's  Eq.  Jur. 
72-6,  300;  Wood  v.  Hubbell,  6  Barb.  S.  Court,  603;  Hunt  v. 
Rousmaierre,  8  Wheat.  174;  6  Condensed  U.  S.  Rep.  p.  210. 
See  also,  2  Mason,  244;  1  Peters,  13;  6  Monroe,  [Ky.]  311; 
2  Vesey,  sen.  376;  17  Johns.  375;  Schenck  v.  Ellingwood,  3 
Edwards'  Ch.  175;  Harrington  v.  Harrvngton,  2  How.  [Miss.] 
701 ;  Cogan  v.  McOee,  2  Bibb,  323 ;  Leggett  v.  Ashley,  5  Littell, 
178;  Marshall  v.  Stevens,  8  Humph.  159;  Bingham  v.  Bingham, 
1  Vesey,  sen.  127;  Jarvis  v.  Sethan,  3  Atk.  329;  LegaU  v.  Mil- 
ler, Bumham,  299;  Simpson  v.  Vaughn,  2  Atk.  32;  Langley  v. 
Brown,  Id.  203 ;  Baker  v.  Payne,  1  Vesey,  sen.  458 ;  Henkley 
V.  iZoyaZ  -Sa:.  Co.  Id.  318;  Mackworth's  case,  1  Eq.  cas.  ab.  283; 
RandaU  v.  Randall,  2  P.  Wms.  465;  Bum  v.  Bum,  3  Vesey, 
jr.  473;  Taylor  v.  jBiwW,  5  Id.  595,  cited — a  very  strong  case; 
Taylor  v.  Wheeler,  2  Vernon,  564;  Finch  v.  Earl  of  Winchelsea, 
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1  P.  Wms.  277 ;  Washbume  v.  Merrills,  1  Day's  Cases  in  Error, 
[Conn.]  139.) 

3.  Equity  will  reform  an  instroment  executed  under  a  power. 
(Wilson  V.  Troup,  3  Cowen,  200;  Cummings  v.  Williamson,  1 
Sandf.  Ch.  21;  Roberts  v.  Stanton,  2  Munf.  134;  Barr  v.  Hatch, 
Z  Ham.  [Ohio]  529 ;  Fealt  v.  McCulloch,  1  McLean,  69 ;  3  Ed. 
Ch.  176;  Bright  v.  Boyd,  1  Story,  487;  Sinclair  v.  Jackson,  8 
Cowen,  581 ;  2  Sugden  on  Powers,  93,  116,  127 ;  2  Sugden  on 
Vendors,  115 ;  Smith  v.  Ashton,  1  Freeman,  309 ;  1  Story^s  Eq. 
Jur.  sees.  159,  160,  170,  174;  see  also,  Jeremy^s  Eq.  Jur.  372; 

2  P.  Wms.  490;  7  Vesey,  jr.  499;    2  Vernon,  69.) 

4.  The  reference  to  the  power  in  the  instrument  is  a  sufficient 
indication  of  the  intent  to  execute  the  power.  (FathergUl  v.  Fa- 
thergill,  2  Freeman,  256 ;  Clifford  v.  Burlington,  2  Vernon,  379 ; 
HoUingshead  v.  HoUingshead,  cited  2  P.  Wms.  229 ;  Coventry  v. 
Coventry,  Id.  222 ;  Sarth  v.  Bhmfry,  Gilbert,  166.) 

6.  Powers  are  construed  in  reference  to  the  intention  of  the 
parties.  (Per  Kent,  Chan.,  in  Wilson  v.  Troup,  7  Johns.  Ch.  32 ; 
Hinchhrohe  v.  Seymour,  1  Brown's  Ch.  395 ;  TamkervUle  v.  Coke, 
Moeley,  146 ;  Morris  v.  Preston,  7  Vesey,  jr.  647 ;  Ress  v.  BuLh- 
ley,  1  Doug.  292 ;  Bristow  v.  Ward,  2  Vesey,  jr.  336 ;  Talbot  v. 
Tipper,  Skinner,  427 ;  Liefe  v.  Saltingstone,  1  Modem,  189 ;  Rob- 
erts V.  DixaLl,  2  Eq.  cases  ab.  668 ;  Long  v.  Ixmg,  5  Vesey,  jr. 
445;  MwnseU  v.  Price,  2  Eq.  cases  ab.  668;  Chamberlain  v. 
Thompson,  10  Conn.  252;  see  also,  3  Term  Kep.  365;  3  Bligh, 
390 ;  11  Johns.  169 ;  7  Price,  281 ;  8  Monroe,  185 ;  4  Term  Kep. 
748;  8  Maule.  &  S.  89;  8  Porter,  206;  2  Brod.  &  Bing.  475;  1 
RicL's  Eq.  [S.  C]  824;  8  Vesey,  jr.  674;  1  Sugden  on  Powers, 
244.) 

6.  As  the  mortgage  given  recites  the  power,  both  are  to  be  oon- 
straed  together.  {Sawyer  v.  Hammoti,  3  Shipley,  40 ;  Price  v. 
Bringham's  Ex*r.,  7  Harr.  &  Johns.  296 ;  Adams  v.  Hill,  4t  Ship- 
ley, 215 ;  Lainson  v.  Tremere,  1  AdoL  &  Ellis,  792 ;  see  also,  1 
Johns.  221;  13  Wend.  122;  1  Rich.  Eq.  834;  2  GiU  &  Johns. 
88S.) 

H0ydenfeldt  and  Crocker,  for  Appellant  Clark. 
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Thamaa  H.  Williams,  for  Appellant  Kami. 

I.  A  creditor  cannot  proceed  directly,  in  the  first  instance, 
against  the  trust  property,  except  by  reason  of  the  insolvency  of 
the  trustee;  he  must  first  look  to  the  party  with  whom  he  con- 
tracted, leaving  the  latter  to  his  claim  for  reimbursement  upon  a 
settlement  with  the  cestuis  que  trust.  The  insohency  of  the  trus- 
tee changes  the  course  of  the  remedy  for  obvious  reasons. 

II.  A  creditor  cannot  subject  the  trust  property  to  the  payment 
of  his  debt,  unless  his  claim  is  of  such  character  that  if  it  had  been 
paid  by  the  trustee,  he  (the  trustee)  would  be  entitled  to  an  allow- 
ance of  the  same  upon  settlement  with  the  cestuis  que  trust. 
Although  the  creditor  might,  by  the  terms  of  his  contract^  have 
agreed  to  look  alone  to  the  trust  property  for  payment  of  his  debt, 
that  fact  would  not  change  his  remedy  except  as  between  himself 
and  the  trustee. 

III.  Upon  settlement  with  the  cestuis  que  trust,  the  trustee,  to 
entitle  himself  to  an  allowance  for  the  claims  presented  by  the 
creditors  in  this  suit  (assuming  that  he  had  paid  them)  would  be 
held  to  show  the  necessity  of  the  advancement,  and  the  actual  use 
of  the  funds  for  the  benefit  of  the  estate.  (Conner  v.  Clark,  12 
Cal.  168 ;  Haskell  v.  Cornish  et  <d,,  13  Id.  46,  and  authorities  cited 
for  Eespondent;  Hill  on  Trustee,  570.) 

IV.  The  Raun  note  was  given  for  money  borrowed  for  the  ben- 
efit of  the  estate,  and  the  testimony  conclusively  establishes  tjie 
necessity  to  the  estate  of  the  use  of  that  money,  and  that  the 
money  was  used  for  its  best  interests.  Clark,  the  trustee,  being 
insolvent,  Kaun  can  claim  its  repayment  out  of  the  proceeds  of  the 
estate  before  the  payment  of  other  creditors,  just  as  the  trustee,  if 
he  had  personally  paid  the  money,  could  first  claim  its  allowance 
ont  of  such  proceeds. 

V.  The  Hall  note  is  not  a  claim  upon  the  trust  estate,  for  the 
reason  that  the  money  for  which  it  was  given  by  the  trustee  was 
not  designed  or  used  for  the  benefit  or  protection  of  the  trust 
estate,  or  for  purposes  within  the  scope  of  the  declaration  of  trust. 

VI.  As  to  the  mortgage  to  D.  O.  Mills  &  Co. :  1st,  it  is  void 
as  to  third  parties,  and  especially  creditors,  because  the  supposed 
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power  upon  which  it  rests  was  not  acknowledged  and  recorded  as 
required  by  law. 

2.  The  trustee  could  not  convey  without  the  consent  of  the  ces- 
tuis  que  trust  given  in  a  legal  manner.     (1  Piatt  on  Leases,  128.) 

3.  The  authority  to  convey,  to  be  valid,  must  have  been  exe- 
cuted by  all  of  the  cestuis  que  trust.  (Id.  124.)  As  it  was  not 
concurred  in  by  all,  its  only  effect  would  be  to  estop  the  concur- 
ring parties  from  questioning  the  necessity  of  the  debt,  or  the  ap- 
plication of  the  fund  as  between  themselves  and  the  mortgagee. 

4.  The  mortgage,  to  be  valid,  must  strictly  pursue  the  authority 
for  its  execution.  (Dunlap's  Paley's  Agency,  178,  notes  a  and 
h,)  It  fails  to  do  so  in  many  respects,  the  most  important  of 
which  is  the  time  at  which  the  mortgage,  or  more  strictly,  the  debt 
which  it  purports  to  secure,  falls  due. 

The  power  purports  to  be  executed  in  consideration  of  the  post- 
ponement of  the  debt  due  Mills  &  Co,  for  thirty  months,  (two  years 
and  a  half)  from  July  1st,  1858 ;  in  other  words,  until  the  first  day 
of  January,  1861.  But  the  mortgage  divides  the  debt  into  three 
I»art3,  and  fixes  the  date  of  payment  at  fifteen,  twenty-seven  and 
thirty-nine  months  from  the  date  mentioned  in  the  "  power."  The 
whole  and  only  consideration  moving  the  cestuis  que  trust,  who 
joined  in  the  execution  of  the  "  power,"  was  the  postponement  of 
the  debt  for  thirty  months,  and  yet  we  find  only  a  small  portion  of 
it  postponed  for  that  length  of  time,  and  even  that  it  extended  be- 
yond the  time. 

It  is  no  answer  to  the  objection,  that  by  departure  from  the  terms 
of  the  power,  the  trustee  secured  a  reduction  of  Mills'  claim.  He 
had  no  right  to  depart  from  his  authority,  although  such  departure 
mieht  result  beneficially  to  his  principal.  (Story  on  Agency,  176 ; 
6  Johns.  58;  3  Hill,  262.) 

77.  0.  &  W.  H.  Beatty,  for  Respondents  Gass,  Beatty,  Hawortb 
and  Davis. 

T.  Gass  is  not  bound  by  the  signature  of  Clark  A  Oasa,  affixed 
by  Clark  without  Gass'  consent  to  the  power.  (Collyer  on  Part, 
sec.  394,  and  authorities  there  cited.) 

IT.  The  mortgage  does  not  follow  the  power  and  is  not  author- 
ized  by  it,  and  it  is  not  a  case  where  equity  will  relieve. 


Digitized  by 


Google 


SUPREME  COURT  — APRIL  TERM,  1862.  25 

Bcfttty  «.  Clark. 

1.  There  is  nothing  in  the  notes  or  mortgage  to  correct  as  mis- 
takes, for  it  is  not  contended  that  they  contain  anything  but  what 
the  parties  intended  them  to  contain  when  executed.  The  difficulty 
is  not  that  there  is  any  mistake  in  the  terms  of  the  notes  or  mort- 
gage, but  that  the  parties  did  not  recollect,  at  the  time  they  exe- 
cuted the  same,  what  were  the  terms  of  the  power.  If  this  be  a 
mistake  in  the  contract  which  the  Chancellor  may  correct,  then  any 
time  a  maa  makes  a  contract^  whereby  he  expects  to  make  a  good 
speculation  and  it  turns  out  a  bad  one,  he  might  come  in  and  ask  to 
have  the  instrument  corrected,  not  because  there  was  any  mistake 
made  in  draughting  the  contract,  so  as  to  noake  it  express  what  waa 
not  the  agreement,  but  because  one  of  the  parties  was  mistaken  in 
the  result  of  his  contract. 

2.  Where  a  power  has  been  imperfectly  executed  by  mistake, 
accident,  or  in  ignorance,  there  is  no  doubt  but  that  a  Court  of 
Chancery,  in  a  proper  case,  may  correct  it.  To  make  such  a  cast- 
it  must  appear:  1st,  that  an  adequate  consideration  was  received 
by  the  party  or  parties  who  executed  the  power ;  2d,  that  any  at- 
tempted execution  was  made  without  any  taint  of  fraud  or  unfair- 
ness as  against  the  grantor  of  the  power;  and  if  the  Court  executes, 
the  power,  it  must  see  that  the  grantor  of  the  power  will  not  be 
placed  in  a  more  unfavorable  position  than  if  the  power  had  been 
properly  executed  in  the  first  place.     (Story's  Eq.  Jur.  sec.  176.) 

Geo.  Cadwalader,  for  Respondents  James  and  William  Bailey, 
ai^ed  that  the  Hall  and  Raun  notes  were  not  claims  against  the^ 
trust  estate ;  that  they  could  only  become  cestuis  que  trust  by  vir- 
tue of  a  contract  to  tiiat  effect  made  with  the  trustee  and  the  ces- . 
tuis  named  in  the  declaration  of  trust,  and  no  such  contract  was 
made. 

Clark  could  only  bind  the  estate  in  the  manner  mentioned  in  the 
declaration  of  trust ;  the  trust  was  of  record,  and  Raun  and  Hall 
had  both  actual  and  constructive  notice  of  its  terms.  (1  Johns. 
Ch.  37;  Hill  on  Trustees,  sec  609.) 

J.  H.  0as8,  one  of  the  Respondents,  in  pro.  per. 

L     The  tmat  being  created  by  deed,  the  trustee  could  not  alien- 
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ute  or- encumber  the  trust  estate  so  as  to  bind  the  ceduis  que  trust 
Their  consent  must  be  as  solemn  as  the  deed  to  bind  them.  (1 
Johns.  Ch.  27;  23  Penn.  S.  R  44.) 

11.  The  money  invested  by  R.  C.  Clark  and  John  H.  Gass,  and 
secured  by  the  deed  of  trust,  was  not  invested  as  partnership  funds 
in  the  partnership  name  of  "  Clark  &  Gass,"  but  was  invested  as 
the  individual  property  of  each  —  that  is,  equal  moieties  belonged 
to  each,  and  could  not  therefore  be  sold  or  interfered  with  by  either 
only  to  the  extent  of  his  own  interest 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 

These  three  cases  were  argued  together,  as  they  all  relate  to  the 
<:arae  estate,  and  require  for  their  disposition  a  construction  of  the 
declaration  of  trust,  and  a  determination  of  the  respective  rights  of 
the  beneficiaries  named  therein,  and  of  parties  who  claim  to  have 
succeeded  to  the  interests  of  the  beneficiaries,  or  to  have  acquired 
liens  upon  the  trust  property.  It  is  the  desire  of  aU  the  parties 
that  their  respective  rights,  legal  and  equitable,  shall  be  determined 
and  finally  settled  by  the  decree  of  this  Court,  without  regard  to 
technical  objections  to  the  manner  of  their  presentation,  and  a  stip- 
ulation substantially  to  this  purport  is  embodied  in  the  records. 

The  purposes  for  which  the  property  was  conveyed  to  the  trustee 
are  set  forth  in  the  declaration  of  trust  executed  by  him  simultan- 
eously with  the  conveyance-  These  purposes  are  there  stated  to 
be,  to  pay  different  parties  various  sums  advanced  by  them  or  to  be 
advanced  for  certain  specified  objects,  and  also  to  pay  certain  pre- 
vious debts  of  Hutchinson  and  of  Hutchinson  &  Greene,  and  a 
reasonable  compensation  to  the  trustee  for  services  in  connection 
with  the  estate.  The  claims  thus  designated  aro  divided  into 
«even  classes,  and  the  declaration  of  trust  provides  that  they  are  to 
be  paid  in  theTr  order  of  classification  —  air  of  one  class  to  be  paid 
before  any  payment  is  made  upon  any  claim  of  a  subsequent  class, 
and  those  of  any  given  class  to  be  paid  pro  rata  when  the  funds 
applicable  to  that  class  are  insufficient  to  pay  them  all  in  full.  The 
only  claim  belonging  to  the  first  class  has  been  paid,  and  no  further 
reference  to  it  need  be  made.     The  claims  under  the  second  class 
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consist  of  sums  advanced  for  three  purposes  —  to  pay  the  estate 
of  Frierson  $15,000,  to  purchase  and  locate  school  warrants  upon 
a  certain  ranch  or  farm  in  Yolo  county;  and  to  raise  a  crop  upon 
the  farm  for  the  year  1866.  These  sums, according  to  the  declara- 
tion of  trust,  were  not  to  exceed  in  the  aggregate  $30,000,  and 
were  to  draw  interest- at  the  rate  of  two  per  cent,  a  month  from 
the  time  of  their  respective  advances.  The  declaration  designates 
lis  havinir  been  already  advanced  at  its  date,  $2,400  by  Mills ;  $2,000 
l)y  Morrill  and  Anthony;  $2,500  by  Haworth;  $2,500  by  Watson, 
and  $5,000  by  Clark  and  Gass;  and  to  secure  their  payment, 
iand  also  the  payment  of  $5,000  to  Winans,  $2,000  to  Grissim  & 
Co.,  $2,000  to  Davis,  and  $5,000  to  Cadwalader,  or  so  much  of 
these  sums  as  might  be  advanced,  as  claims  of  the  second  class, 
.  the  conveyance  to  the  trustee  was  executed.  And  the  declaration 
of  trust  in  the  article  relating  to  this  second  class  of  claims  also 
states  that  it  is  understood  and  agreed  that  "should  the  parties, 
or  either  of  them,  or  any  other  with  their  consent,  advance  any 
other  or  further  sum^,  to  an  amount  not  exceeding  in  the  aggre- 
)B:ate  with  the  sums  already  advanced  the  sum  of  $30,000,  for  the 
purposes  aforesaid,  then  the  person  or  persons  making  such  other 
and  further  advances  shall,  as  to  the  advances  so  made,  stand  in 
the  same  position,  and  receive  payment  in  the  same  manner  and  in 
the  same  proportion,  in  the  event  there  should  not  be  funds  suffi- 
cient to  pay  the  whole,  as  parties  ^hose  names  are  above  mentioned 
in  this  second  article." 

The  first. inquiry  presented  is  as  to  the  amount  of  "other  or 
further  sums"  advanced  in  addition  to  those  already  advanced" 
when  the  declaration  was  executed,  which  are  to  be  placed  under 
the  clause  cited  in  the  second  class  of  claims.  We  say  the  inquiry 
18  as  to  the  amount  of  such  other  or  further  sums,  for  the  fact  that 
further  advances  were  made  is  not  disputed.  Winans  advanced 
$650;  Grissim  &  Co.  advanced  in  cash,  and  what  was  taken  as  its 
equivalent,  $2,000;  Davis  advanced  in  like  manner  $2,137.88; 
nnd  Cadwalader  advanced  $1,500 ;  all  of  which  sums  form  claims 
of  the  second  class.  The  sums  advanced,  upon  which  there  was 
much  discussion  at  the  hearing,  are  those  for  which  the  notes  of  the 
trustee  to  Hall  and  to  Raun  were  executed.     We  do  not,  however, 
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find  any  difficulty  in  determining  the  position  of  those  sums.  A 
slight  consideration  of  the  purposes  for  which  advances  were  to  he 
made,  according  to  the  declaration  of  trust,  and  of  the  power  of  the 
trustee,  will  show  that  they  do  not  constitute  claims  which  can  he 
embraced  within  those  of  the  second  class.  The  note  to  Hall  bears 
date  on  the  first  of  June,  1857,  and  states  on  its  face  that  it  waa 
i2;ivon  for  money  borrowed  of  him  "  to  harvest  the  crop  of  1856  and 
put  in  the  crop  of  1857,"  and  "for  storage  on  grain,"  without 
showing  how  much  of  its  amount  was  for  any  one  of  these  objects. 
The  trustee  was  not  authorized  to  borrow  money  to  put  in  the 
crop  of  1857,  nor  was  security  for  advances  of  this  character 
within  the  contemplation  of  the  parties  when  the  trust  was  cre- 
ated. The  purposes  declared,  so  far  as  the  second  class  of 
claims  is  concerned,  were  to  secure  advances  made  in  order  to 
})ay  off  the  debt  to  the  Frierson  estate,  to  purchase  and  locate 
school  warrants,  and  to  raise  a  crop  upon  the  farm  for  the  year 
1856.  It  may  be,  as  contended  by  counsel,  that  the  phrase  used 
in  the  declaration  "  raising  of  a  crop,"  implies  the  harvesting  of  the 
crop,  as  well  as  its  sowing  or  planting;  but  this  view  does  not  ob- 
viate the  objection.  The  note  does  not  disclose,  as  we  have  said, 
the  amount  borrowed  for  harvesting  the  crop  of  1856.  Nor  does 
tlie  exhibit  of  items  making  up  the  amount  of  the  note,  taken  in  con- 
nection with  the  evidence  in  the  case.  Hall  was  employed  as  the 
factor  of  the  crops.  Such  is  the  testimony  of  the  trustee,  and  the 
pdvances  by  Hall  were  evidently  made  upon  the  crop  received  on 
storage  and  the  crop  anticipated.  The  note  itself  specifies  that  for 
its*  payment  the  grain  then  on  storage  with  him,  and  the  proceeds 
of  the  crop  of  1857,  then  being  harvested,  were  pledged.  And 
though  it  also  states  that  all  the  property  held  by  the  trustee  in 
trust  was  likewise  pledged,  this  statement  did  not  of  itself  create 
any  lien  upon  the  trust  property,  much  less  locate  the  claim  arising 
upon  the  note  among  the  claims  of  the  second  class  secured.  The 
trustee  could  not  in  this  way  pledge  the  property  conveyed  to  him 
upon  specified  trusts,  so  as  to  give  priority  to  the  claim  in  question 
over  any  previously  existing  claims.  The  only  effect  of  the  agree- 
ment, if  made,  as  it  undoubtedly  was,  with  the  knowledsre  and  ap- 
proval of  Hutchinson  and  Greene,  was  to  create  an  equitable  lien 
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upon  any  residuary  interest  coming  to  them  after  all  the  claims 
•designated  in  the  declaration  of  trust  were  satisfied.  The  trustee 
had  no  authority  even  to  accept  the  money  of  Hall  and  place  his 
claim  therefor  in  the  second  class,  even  had  it  been  advanced  for 
the  express  purpose  of  the  trust,  without  the  consent  of  the  parties 
holding  the  other  claims  of  that  class;  and  there  is  no  evidence 
whatever  that  any  such  consent  was  ever  given.  And  that  neither 
Hall  nor  the  trustee  ever  contemplated  that  the  claim  for  the  money 
was  to  be  placed  upon  a  footing  with  claims  of  the  second  class,  is 
further  evident,  from  the  fact  that  the  note  is  made  payable  in 
^ixtj  days,  and  draws  a  different  and  greater  rate  of  interest. 

The  note  to  Raun  bears  date  on  the  twenty-fifth  of  June,  1857, 
iind  most  of  the  observations  made  as  to  the  claim  upon  the  Hall 
note  are  applicable  to  the  claim  asserted  upon  this  note.  It  shows 
on  its  face  that  it  was  given  for  money  borrowed  "  to  carry  on  the 
ranch  in  Yolo  " — ^that  is,  to  meet  the  expenses  of  future  farming 
operations;  and  it  expressly  provides  for  its  payment  out  of  the 
])roceeds  of  the  crop  raised  during  the  year  1857.  For  its  pay- 
ment the  note  also  declares,  that  "  the  whole  crop  and  all  the  prop- 
<^rty  held"  by  the  trustee  are  pledged.  But  that  there  was  no 
authority  in  the  trustee  to  execute  a  lien  in  this  way  upon  the  trust 
jiroperty,  much  less  to  place  the  claim  for  the  money  borrowed 
among  the  claims  of  the  second  class,  we  have  already  shown. 
And  as  with  the  Hall  note,  so  with  this  note,  it  is  evident  that 
neither  Raun  nor  the  trustee  contemplated  that  the  claim  arising 
upon  it  should  have  equality  with  the  claims  of  the  second  class, 
for  the  note  is  made  payable  in  four  months,  and  with  a  different 
and  higher  rate  of  interest. 

But  it  is  contended  by  the  learned  counsel  of  Raun  that  the 
moneys  borrowed  by  the  trustee  were  necessary  for  the  estate,  and 
must  be  first  paid  as  a  claim  created  for  the  protection  of  the  estate, 
which  the  trustee  would  be  entitled  to  have  allowed  to  him  upon  a 
settlement  The  position  of  the  counsel,  as  we  understand  it,  is 
this :  that  for  this  money  the  remedy  of  Raim  was  in  the  first  in- 
stance upon  the  trustee  personally,  who,  having  paid  it,  could 
demand  its  allowance  upon  a  settlement  of  his  accounts,  and  its 
reimbursement  out  of  the  proceeds  of  the  estate  before  distribution 


Digitized  by 


Google 


30  SUPREME  COURT— APEIL  TERM,  1862. 

Bcfttty  «.  Caazk. 

to  the  cestuis  que  'trust;  but  that  the  trustee  having  become  in- 
solvent, the  remedy  of  Raun  is  upon  the  trust  property,  from  the 
proceeds  of  which  he  is  entitled  to  a  like  priority. 

The  answer  to  this  position  is  plain  and  conclusive.  The  prem- 
ises  upon  which  it  rests  do  not  exist.  The  money  borrowed  was- 
not  necessary  for  the  protection  of  the  estate,  or  to  accomplish  any 
of  the  purposes  designated  in  the  declaration  of  trust  "  To  carry- 
on  the  ranch,"  which  we  understand  to  mean,  to  carry  on  farming; 
operations,  after  1856,  was  not  a  purpose  for  which  the  trustee  was- 
authorized  to  borrow  or  accept  any  moneys  and  bind  the  trust  prop- 
erty. The  claim  thus  arising,  although  it  was  created  with  the 
approbation  of  Hutchinson  and  Greene,  can  only  be  enforced 
against  the  trust  property  —  the  proceeds  of  the  crop  of  the  year 
having  failed  to  pay  it  —  after  all  the  claims  mentioned  in  the 
declaration  are  satisfied. 

The  claims  upon  the  notes  to  Hall  and  to  Raun  being  excluded 
from  those  of  the  second  class,  we  proceed  to  state  the  established 
claims  of  that  class ;  those  which  remain  unpaid,  and  their  respec- 
tive amounts.  In  this  statement  we  not  adopt,  in  all  respects,  the 
findings  of  the  referee.  We  differ  from  them  in  several  particu- 
lars. We  allow  some  claims  rejected  by  him,  and  place  credits  in 
some  instances  against  subsequent  advances,  when  they  were  placed 
by  him  against  advances  made  for  purposes  directly  contemplated 
by  the  declaration  of  trust.  We  can  only  give  the  result  of  our 
examination  of  the  immense  mass  of  evidence,  oral  and  docu- 
mentary, embodied  in  the  record.  It  is  impossible  within  the 
limits  of  an  opinion  to  comment  upon  the  testimony  which  relates 
to  each  separate  claim.  The  amounts  advanced  by  Mills  and  An- 
thony have  been  paid.  The  amount  stated  in  the  declaration  of 
trust  to  have  been  advanced  by  Watson,  was  advanced  in  the  form  of 
two  notes,  one  of  which  was  subsequently  returned  to  him,  and  the 
other  has  never  been  paid.  The  amounts  advanced  by  the  other 
parties  (with  the  exception  of  twenty-one  dollars  and  eleven  cents 
paid  on  the  advance  of  Gass,  and  five  hundred  dollars  paid  on  the 
advance  of  Cadwalader,  and  interest  on  the  entire  sum  to  Novem- 
ber 21st,  1856)  remain  due,  with  interest  thereon  at  the  rate  of 
two  per  cent  a  month  fzom  their  respective  dates.   These  amounts, 
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deducting  the  payments  in  the  two  instances  mentioned,  are  as  fol- 
lows: $1,000  advanced  bj  Morrill;  $2,500  by  Haworth;  $2,500 
by  Clark;  and  $2,478.89  by  Oass,  with  interest  from  January 
24th,  1856;  $2,137.88  advanced  by  Davis,  with  interest  from 
April  8th,  1856 ;  $2^000  by  Grissim  &  Co.,  with  interest  from  May 
28th,  1856 ;  six  hundred  and  fifty  dollars  by  Winans,  with  interest 
on  five  hundred  dollars  from  October  21st,  1856,  and  on  one  hun- 
dred and  fifty  dollars  from  November  12th,  1866;  and  $1,000  of 
the  advance  by  Cadwalader,  with  interest  from  November  21st, 
1856.  These  different  sums,  with  the  stipulated  interest  thereon 
from  their  respective  dates,  constitute  the  unpaid  claims  of  the 
second  class  under  the  declaration  of  the'trust.  A  portion  of  them 
are  now  owned  by  other  parties  than  those  named.  The  entire 
claim  of  Cadwalader  has  been  assigned  to  James  and  William 
Bailey ;  and  $1,000  of  the  claim  of  Clark  has  been  sold  to  Winans. 
So  far  as  the  claims  of  Haworth,  Clark,  Gass,  Davis  and  Winans 
are  concerned,  D.  O.  Mills  &  Co.  assert  that  they  have  acquired  a 
prior  right  and  lien  upon  the  real  property  held  in  trust,  entitling 
them  to  the  payment  of  their  own  demands  to  the  extent  of  the 
claims.  The  right  thus  asserted  arises  in  this  way:  D.  O.  Mills  & 
Co.  were  the  owners,  by  assignment,  of  the  Hall  note ;  they  had 
also  advanced  various  sums  to  the  trustee  and  received  his  notes 
therefor  —  one  dated  November  17th,  1856,  for  $1,200,  bearing 
interest  at  the  rate  of  two  and  a  half  per  cent,  a  month,  and  the 
other  dated  February  22d,  1858,  for  $2,668.33,  bearing  a  like 
monthly  interest.  These  various  sums  constituted  claims  against 
the  trust  property,  though  subordinate  to  the  claims  designated  in 
the  declaration  of  trust.  D.  O.  Mills  &  Co.  had  it  in  their  power 
to  subject  the  trust  property  to  sale  in  order  to  reach  any  residuary 
proceeds  coming  to  Hutchinson  &  Greene  after  the  satisfaction  of 
existing  claims.  And  it  would  seem  that  they  contemplated  legal 
proceedings  to  that  end.  They  also  at  the  same  time  asserted  that 
by  the  claim  which  they  held  by  the  Hall  note,  they  were  entitled 
to  come  in,  for  a  portion  at  least  of  such  note,  as  creditors  of  the 
second  class.  Such  being  their  position,  certain  of  the  beneficia- 
ries under  the  trust  deed  to  Clark  entered  into  an  arrangement  with 
lliem  to  the  effect  that  they,  D.  0.  Mills  &  Co.,  should  postpone 
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the  payment  of  their  demands  against  the  trust  property  for  the 
term  of  two  years  and  a  half  from  the  first  day  of  July,  1868 ;  and 
that  in  consideration  of  such  postponement,  the  beneficiaries  re- 
ferred to  should  authorize  the  trustee  to  execute  a  mortgage  upon 
all  the  real  property  held  by  him  in  trust  for  the  security  of  the 
demands,  payable  within  that  period,  with  interest  thereon  at  the 
rate  of  one  and  a  half  per  cent,  a  month.  In  pursuance  of  this 
arrangement,  the  beneficiaries  mentioned  executed  and  delivered  to 
the  trustee  the  following  power :  "  Know  all  men  by  these  presents 
that  we,  the  undersigned,  cestuis  que  trust  and  beneficiaries  in  a 
declaration  of  trust  made  by  Robert  C.  Clark,  bearing  date  the 
twenty-fourth  day  of  January,  1856,  and  recorded  in  the  Record- 
's office  of  Yolo  county,  in  consideration  that  D.  O.  Mills  &  Co. 
will  agree  to  postpone  the  payment  of  their  demands  against  said 
trust  property  for  the  term  of  two  years  and  a  half,  upon  the  same 
being  secured  by  a  mortgage  upon  the  real  property  embraced  in 
the  said  deed  of  trust,  do  hereby  consent  and  agree  that  Robert  C. 
Clark,  said  trustee,  may  execute  and  deliver  to  the  said  D.  O.  Mills 
&  Co.  a  mortgage  upon  all  the  real  estate  held  by  him  in  trust  as 
aforesaid,  conditioned  to  secure  to  the  said  D.  O.  Mills  &  Co.  the 
payment  of  the  debt  due  them  from  the  said  trust  estate,  within 
the  period  of  two  and  one-half  years  from  the  first  day  of  July, 
1858,  and  bearing  interest  at  the  rate  of  one  and  one-half  per 
cent,  per  month,  and  payable  as  provided  between  the  said  D.  O. 
Mills  &  Co.  and  said  trustee. 

^'As  witness  our  hands  and  seals,  fourteenth  day  of  October, 
1868. 

**  James  Hawobth,         [l.  s.] 
''W.H.Watson,  [l.  s.] 

'T.  W.  Hatch,  [l.  s.] 

''W.  T.  Grisstm,  [l.  s.] 

"Claek  &  Gass,  [i..  s.] 

"J.C.Davis.  [i.  s.]." 

Of  the  grantors  of  this  power,  W.  T.  Grissim  was  a  beneficiary, 
under  the  declaration  of  trust,  of  the  third  class,  and  Hatch  was  a 
beneficiary  of  the  fifth  class  and  also  of  the  seventh  class.    The 
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flignature  of  Claric  &  Gkss  was  affixed  by  Clark  without  the  con- 
sent of  Grass^  and  therefore  binds  Glark  alone.  6ass  refused  to 
execute  the  instrument.  It  follows  that  the  instrument  must  be 
deemed  only  as  authority  to  the  trustee  from  Haworth,  Clark  and 
Davis  of  the  second  class  of  beneficiaries,  and  of  Grissim  of  the 
third  class,  and  of  Hatch  of  the  fifth  and  of  the  seventh  class,  to 
execute  to  D.  O.  Mills  &  Co.  a  mortgage  upon  the  real  property 
held  in  trust  for  the  security  of  their  demands.  Watson,  whoso 
signature  is  also  attached  to  the  instrument,  cannot  be  regarded  as 
having  had  any  claim  against  the  estate,  as  neither  of  the  notes  ad- 
vanced by  him  were  ever  paid. 

On  the  first  of  January  following,  the  trustee  executed  to  D.  O. 
Mills  &  Co.  a  mortgage  upon  the  real  property  in  question,  refer- 
ring in  its  recitals  for  his  authority  in  the  premises  to  the  instru- 
ment already  mentioned.  At  the  time,  the  demands  of  D.  O.  Mills 
&  Co.  amounted  to  over  $26,000.  This  amount  they  reduced  to 
$21,800,  and  took  three  notes  of  the  trustee  for  the  same,  beariiiti* 
interest  at  one  and  a  half  per  cent,  a  month,  and  payable  one  for 
$6,800  on  the  first  of  October,  1869,  one  for  $10,000  on  the  first  of 
October,  1860,  and  one  for  $5,000  on  the  first  of  October,  1861. 
To  secure  these  notes,  the  mortgage  by  the  trustee  was  executed. 
The  mortgage,  as  we  have  said,  refers  in  its  recitals  to  the  powc i- 
of  October  14th,  1858 ;  in  other  respects  it  is  in  the  usual  form, 
with  the  usual  conditions.  The  question  is  as  to  the  efficacy  of  this 
mortgage.  It  is  objected  on  the  one  side  that  it  does  not  follow  th(* 
I)ower,  and  hence  is  inoperative  and  void.  On  the  other  side,  tht 
objection  is  met  by  the  fact  that  the  purpose  desired  of  D.  O.  Mills 
&  Co.  by  the  beneficiaries  has  been  accomplished,  on  the  faith  that 
the  mortgage  was  effective,  and  by  the  position  that  the  defect  in 
the  form  of  the  mortgage  may  be  corrected,  and  the  instrument 
enforced  after  its  correction. 

The  instrument  of  October  14th,  1858,  is  very  awkwardly  drawn, 
but  we  do  not  perceive  the  inconsistency,  to  which  counsel  refer, 
between  the  terms  of  the  mortgage,  which  it  authorizes,  and  the 
consideration  which  it  recites  as  moving  to  the  grant  of  the  power ; 
and  if  such  inconsistency  did  in  fact  exist,  the  recital  would  not 
operate  as  a  limitation  upon  the  power.    The  instrument  authorizes 
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the  execution  of  a  mortgage,  not  merely  to  pay  the  demands  within 
the  designated  period,  but  it  adds  that  the  demands  are  to  be  pay- 
able "05  provided  between  the  said  D.  0.  Mills  &  Co.  and  said 
trustee''    Inasmuch  as  at  the  time  this  power  was  executed  the 
demands  had  all  been  past  due  for  months,  and  no  new  agreement 
as  to  their  payment  had  been  made,  the  clause  in  question  must  be 
considered  as  referring  to  arrangements  thereafter  to  be  made,  "  as 
may  or  shall  be  provided/*    As  we  read  the  instrument,  it  amounts 
to  this;  that  in  consideration  of  an  agreement  for  D.  O.  Mills  & 
Co.  to  postpone  their  demands  for  two  years  and  a  half,  certain  of 
the  beneficiaries  named  in  the  declaration  of  trust  authorize  the 
trustee  to  execute  the  mortgage  conditioned  to  pay  such  demands, 
with  interest  at  one  and  a  half  per  cent  a  month,  at  such  times 
mthin  the  two  years  and  a  half  as  may  he  arranged  between  him. 
and  the  creditors  in  quetstion.  On  the  part  of  D.  O.  Mills  &  Co.,  an 
ufifreement  to  postpone  payment  for  two  years  and  a  half  was  de- 
sired ;  on  the  part  of  the  beneficiaries,  the  liberty  to  the  trustee  to 
make  the  payments  within  the  prescribed  period  as  might  be  most 
convenient,  and  be  arranged  between  him  and  the  creditors.  Delay 
for  a  given  period  in  the  enforcement  of  existing  demands  was  the 
object  sought  —  not  absolutely,  but  as  the  trustee,  with  knowledge 
of  the  probable  means  of  meeting  the  demands,  might  agree  with 
the  creditors.     The  fact,  therefore,  that  the  trustee  gave  for  the 
amount  due  T).  O.  Mills  &  Co.  three  notes,  two  of  which  were  made 
nayable  within  the  prescribed  period  of  two  years  and  a  half,  and 
executed  the  mortgage  for  their  payment,  does  not  constitute  any 
departure  from  the  terms  of  the  power.    The  departure  arises  from 
the  fact  that  the  third  note  is  payable  beyond  the  prescribed  period^ 
and  is  covered  by  the  same  mortgage.    A  power  to  execute  a  mort- 
gage conditioned  to  pay  certain  demands  within  a  designated 
period,  is  not  followed  by  the  execution  of  a  mortgage  to  pay  one 
portion  of  such  demands  within  that  period,  and  another  portion 
within  a  different  and  further  period.     The  mortgage,  it  is  true, 
does  not  in  terms  prescribe  or  appoint  a  time  of  payment,  but  it 
does  so  substantially.  Its  condition  is  to  pay  the  three  notes  and  in- 
terest thereon  according  to  their  "true  tenor  and  effect,"  by  which 
we  understand,  according  to  the  promises  which  they  severally  ex- 
press, including  those  for  payment  at  their  respective  maturities. 
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There  is  no  doubt  that  the  trustee  designed  to  execute  a  mort- 
gage in  pursuance  of  the  power.  The  reference  to  the  power  in 
the  mortgage  as  the  source  of  his  authority  in  the  premises,  and 
the  evidence  given  by  him  on  the  subject,  are  conclusive  upon  this 
point  The  variation  from  its  terms  was  the  result  of  a  mistake  in 
the  recollection  of  the  trustee,  the  instrument  not  being  before  hin; 
at  the  time  the  mortgage  was  drawn.  The  delay  between  its  date 
and  the  execution  of  the  mortgage  is  satisfactorily  explained.  Ne- 
gotiations were  pending  for  the  settlement  of  the  claim  of  Raun. 
D.  O.  Mills  &  Oo.  were  willing  to  give  up  the  securi^  to  be  afforded 
by  the  contemplated  mortgage  to  them,  in  case  Raun  would  come 
to  an  arrangement  proposed  and  accept  a  like  security.  The 
arrangement  proposed  failing,  the  mortgage  was  executed.  The 
object  sought  by  its  execution,  so  far  as  the  delay  desired  in  the 
enforcement  of  the  demands  of  D.  O.  Mills  &  Co.,  has  been  ac- 
complished ;  and  it  would  seem  that  according  to  plain  principles  of 
justice  the  mortgagees  ought  not,  under  these  circumstances,  to  be 
deprived  of  the  benefits  promised  from  their  action.  There  would 
be  some  defect  in  the  administration  of  justice  if  such  a  result 
should  follow.  Haj^ily,  in  the  jurisdiction  which  equity  exercises 
in  cases  of  defective  execution  of  powers,  protection  is  afforded 
against  results  of  this  character.  "  If  there  be  a  defective  execu- 
tion, or  attempt  at  execution  of  a  mere  power,"  says  Story,  "  there 
equity  will  interpose  and  supply  the  defect ;  not  imiversally,  indeed, 
but  in  favor  of  parties  for  whom  the  person  intrusted  with  the  exe- 
cution of  the  power  is  under  a  moral  or  legal  obligation  to  provide 
by  an  execution  of  the  power.  Thus,  such  a  defective  execution 
will  be  aided  in  favor  of  persons  standing  upon  a  valuable  or  a  mer- 
itorious consideration ;  such  as  a  hona  fde  purchaser  for  a  valuable 
consideration — a  creditor,  a  wife,  and  a  legitimate  child — ^unless, 
indeed,  such  aid  of  the  defective  execution  would,  under  all  the  cir- 
ciunstances,  be  inequitable  to  other  persons,  or  it  is  repelled  by 
some  counter  equity."  (Story's  Eq.  Jur.  sec.  169.)  Equity,  says 
the  same  author,  will  not  aid  the  nonexecution  of  a  power,  but 
"when  the  party  undertakes  to  execute  a  power,  but  by  mistake 
does  it  imperfectly,  equity  will  interpose  to  carry  his  very  intention 
into  effect,  and  that,  too,  in  aid  of  those  who  are  peculiarly  within 
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its  protective  favor — ^that  is,  creditors,  purchasers,  wives  and  chil- 
dren." (VoL  1,  sea  170.)  "Whenever,''  says  the  Supreme 
Court  of  Ohio,  "the  intention  to  execute  a  power  is  sufficiently 
manifest,  but  the  execution  is  defective  or  has  not  been  executed 
according  to  the  terms,  or  in  the  form  prescribed,  equity  will  cor- 
rect the  mistake  or  supply  the  defect''  (£arr  v.  Hatch,  3  Ham. 
529.; 

Upon  well  settled  principles,  then,  equity  will  afford  relief  in  the 
present  case.  This  it  will  do  by  directing  a  correction  in  the  con- 
dition of  the  mortgage,  and  then  enforcing  the  mortgage  in  its  cor- 
rected form ;  or  by  construing  the  defectively  executed  instrument 
in  connection  with  the  power  to  which  it  refers,  thus  qualifying 
and  restricting  the  condition,  and  giving  effect  to  the  mortgage 
conformably  to  the  intention  of  the  donors  of  the  power  and  of  the 
trustee. 

The  condition  of  the  mortgage  being  corrected,  or  qualified  and 
restricted  by  reference  to  the  power,  (and  it  matters  not  which  course 
be  pursued  under  the  stipulation  of  the  parties)  we  proceed  to  de- 
clare the  effect  of  the  mortgage  thus  corrected  or  thus  construed. 
The  beneficiaries,  in  authorizing  the  execution  of  the  mortgage,  con- 
sented to  a  postponement  of  their  rights  of  priority  in  the  security 
furnished  by  the  real  property  held  in  trust,  and  of  course  in  its 
proceeds  upon  the  settlement  of  the  estate,  to  the  claims  of  D.  O. 
Mills  &  Co. ;  in  other  words,  they  consented  that,  to  the  extent  of 
their  respective  claims,  D.  O.  Mills  &  Co.  should  receive  security 
and  payment  prior  to  thenu  They  could  not,  of  course,  affect  the 
riglvts  of  beneficiaries  subordinate  to  them  who  were  not  parties  to 
the  power.  They  could,  however,  consent  to  exchange  places  with 
D.  O.  Mills  &  Co.  in  the  security  and  in  the  payment  of  their  re- 
spective demands ;  and  this  is  the  effect  of  the  mortgage  which  they 
authorized  the  trustee  to  give.  In  the  settlement,  therefore,  D.  O. 
Mills  &  Co.  are  entitled  to  receive  out  of  the  proceeds  of  the  i-eal 
property,  and  to  apply  on  their  own  demands,  what  would  otherwise 
be  first  applicable  to  tie  claims  of  Haworth,  Clark  and  Davis  as  res- 
tuis  que  trust  of  the  second  class,  and  to  W.  T.  Grissim  as  cesiui 
que  trust  of  the  third  class,  and  to  Hatch  as  cestui  que  trust  of  tli*^ 
fifth  and  of  the  seventh  class.    Winans  states  in  hb  brief  that  Ld 
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depires  to  be  placed  in  the  same  position  with  them ;  that,  in  f  aet, 
from  a  verbal  promise  to  that  effect,  he  has  bound  himself  equally 
as  if  he  had  signed  the  power.  These  different  beneficiaries  (in- 
cluding Winans,  upon  his  own  admission)  must  therefore  take  in 
the  order  of  their  demands  the  position  which,  but  for  the  power 
and  mortgage,  (and  admission  of  Winans)  would  fall  to  D.  O. 
Mills  &  Co. 

In  the  fourth  article  in  the  declaration  of  trust,  provision  is  made 
for  "  a  suitable  and  reasonable  compensation  "  to  the  trustee.  Trus- 
tees have  a  right  to  claim  a  reimbursement  of  all  expenses  prop- 
erly incurred  in  the  execution  of  their  trusts;  and  also  a  suitable 
allowance  for  their  own  services.  The  duties  of  the  trustee  in  the 
present  case  were  limited  to  the  preservation  of  the  property,  the 
payment  of  the  debt  to  the  Frierson  estate,  the  purchase  and  loca- 
tion of  school  warrants  upon  the  farm,  and  the  raising  of  a  crop 
for  the  year  1856.  All  expenses  incurred  for  these  purposes  have 
been  reimbursed  to  him.  The  evidence  in  the  case  doos  not  show 
much  active  participation  of  the  trustee  in  the  supervision  over  the 
farm  whilst  a  crop  was  being  raised  in  1856,  or  mu(»b  oxponditure 
of  time  or  labor  in  the  purchase  and  location  of  school  warrants. 
One  thousand  dollars,  under  the  circumstances,  we  think  ample 
compensation  to  him,  and  that  sum  is  allowed,  payable,  according 
to  the  declaration  of  trust,  after  all  the  claims  of  the  second  and 
third  class  are  satisfied.  We  are  speaking  now  of  the  allowance 
for  sen^ices  immediately  and  properly  connected  with  the  execution 
of  the  trust,  as  established  by  the  papers  executed  in  January, 
1856.  With  reference  to  the  services  in  raising  crops  afterwards, 
under  the  authority,  or  rather  without  the  objection  of  certain  of 
the  beneficiaries,  he  may  be  entitled  to  be  reimbursed  all  the  ex- 
penses which  he  has  incurred,  and  to  an  allowance  of  the  amount 
found  by  the  referee ;  but  for  such  expenses  and  services  he  cannot 
make  any  claim  upon  the  trust  property.  He  must  look,  as  the 
parties  who  dealt  with  him  must  also  look,  to  the  results  of  the  un- 
dertaking upon  which  they  entered,  or  furnished  the  means  for 
others  to  enter :  that  is,  to  the  proceeds  of  the  crops. 

As  to  the  expenses  incurred  in  the  present  litigation,  they  have 
been  occasioned  in  a  great  degree  by  matters  not  properly  relating 
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to  the  execution  of  the  trust,  but  by  matters  growing  out  of  the 
subsequent  action  of  the  trustee,  taken  with  the  consent  of  a  por- 
tion of  the  beneficiaries.  The  allowance  to  him,  therefore,  for  the 
litigation  must  be  limited,  not  by  the  actual  expenses,  but  by  such 
expenses  as  would  reasonably  be  incurred  in  closing  up  the  estate 
after  the  crop  of  1856  was  raised.  One  thousand  dollars  we  think 
quite  sufficient — one-half  to  be  applied  to  the  payment  of  the  dis- 
bursements and  the  fees  of  counsel  employed  by  the  trustee  in  the 
lower  Court,  and  the  other  half  to  the  payment  of  like  disburse- 
ments and  fees  in  the  appellate  Court  This  item  is  payable  out 
of  the  proceeds  before  distribution  is  had  to  the  beneficiaries. 

It  is  unnecessary  to  consider  the  transactions  of  the  trustee  or 
of  parties  with  him,  in  relation  to  the  crops  after  1856.  Operations 
upon  a  farm,  exceeding  in  extent  three  thousand  acres,  could  not 
be  carried  oa  without  large  expenditures  of  money  each  year.  '  Had 
those  operations  proved  successful,  there  would  probably  have  been 
little  or  no  complaint  at  the  investments  made.  Those  operations 
having  failed,  the  usual  complaint,  and  censure,  and  charges  of  im- 
provident conduct,  consequent  upon  failure  of  an  undertaking,  have 
followed.  It  would  subserve  no  good  purpose  to  examine  into  these 
matters,  for  it  is  admitted  by  all  the  parties  that  the  proceeds  of 
the  entire  trust  estate  will  not  pay  the  cestvis  que  trust  beyond 
those  of  the  fifth  class,  even  if  they  reach  to  that  extent  We  will 
therefore  direct,  by  our  decree,  a  sale  of  the  real  property,  and 
distribution  of  the  proceeds  to  the  payment  of  the  cestuis  que  trust, 
whose  claims  we  have  passed  upon,  and  reserve  any  judgment  upon 
the  rights  of  the  same  or  other  parties  to  any  proceeds  which  may 
remain  after  such  payment 

The  judgment  of  the  Court  below  must  be  reversed,  and  the  re- 
port of  the  referee  set  aside,  and  the  Court  below  directed  to  enter 
a  decree  to  the  following  purport:  first,  directing  the  trustee  to 
sell  the  real  property  belonging  to  the  trust  estate  —  after  due 
and  proper  publication  of  the  time  and  place  of  sale  —  a  survey  of 
the  same  having  been  first  made  into  parcels  of  not  less  than  one 
hundred  and  sixty  acres,  nor  exceeding  three  hundred  and  twenty 
acres  each ;  second,  directing  the  payment  of  the  expenses  of  the 
survey  and  sale,  and  the  payment  of  one  thousand  dollars  for  the 


Digitized  by 


Google 


SUPREME  COURT— APEIL  TERM,  1868.  89 

[ I 

PtieUm  9.  San  Francisco. 

cxpenfleg  of  the  present  litigation;  third/directing  a  distribution  of 
the  proceeds  to  the  several  beneficiaries  entitled  thereto,  according 
to  the  views  expressed  in  this  opinion  — D.  O.  Mills  &  Co.  taking 
and  applying  to  their  own  demands  the  proceeds,  which,  but  for  the 
power  and  mortgage  referred  to,  (and  consent  of  Winans)  would 
be  first  applied  up<Hi  the  claims  of  the  beneficiaries  Haworth,  Clark, 
Davis  and  Winans  of  the  second  class,  to  W.  T.  Orissim  of  the 
third  class,  and  to  Hatch  of  the  fifth  and  seventh  class ;  fourth,  re- 
serving the  right  of  all  parties,  whether  named  or  otherwise,  to  liti- 
gate with  reference  to  any  proceeds  which  may  remain  after  the 
payment  of  the  several  beneficiaries  mentioned  in  the  declaration 
of  trust  Each  party  will  pay  his  own  jooets  of  the  action,  both  in 
this  Court  and  in  the  Court  below. 


By  a  supplementary  opini<m,  the  decree  was  modified  so  as  to 
direct,  upon  the  stipulation  of  the  parties  to  that  effect,  the  appoint- 
ment of  a  commissioner  to  sell  the  real  property  belonging  to  the 
trust  estate,  and  to  distribute  the  proceeds ;  and  so  as  to  direct  the 
payment  of  the  costs  of  the  several  parties  to  the  suits,  other  than 
the  trustee,  (for  whose  costs  and  disbursements  provision  was  pre- 
viously made)  out  of  the  proceeds.  The  decree  was  also  modified 
80  as  to  direct  the  Court  below  to  take  further  proceedings  for  the 
disposition  of  any  personal  property  belonging  to  the  estate,  and 
the  distribution  of  its  proceeds. 


PHELAN  V.  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO. 

Thb  doctrine  that  Courta  of  Seaslona  cannot,  under  the  Conatltntlon,  be  Invested 
with  any  other  than  judicial  fanctlons,  la  flnnly  eatahllshed  by  prevlons  de- 
clatona,  and  ia  no  longer  open  to  diacasalon. 

Burgoyne  ▼.  Bupervla&rg  of  Ban  Francisco  (5  Gal.  9)  and  Phelan  ▼.  The  Oowniy  of 
Ban  Francisco,  (6  Cal.  531)   commented  upon  and  aflrmed  aa  to  this  point. 

A  mllns  by  the  appellate  Court  upon  a  point  distinctly  made  upon  a  preyiona 
appeal,  fa  in  all  subsequent  proceedings  in  the  same  caae  a  final  adjudication, 
from  the  consequences  of  which  the  Court  cannot  depart  nor  tha  partiea 
reliere  themselves. 

Davidson  ▼.  Dallas  (16  Cal.  7S)  alBrmed  on  tfala  point 
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Appeal  from  the  Twelfth  Judicial  District. 

The  main  facts  out  of  which  this  case  has  arisen  are  stated  in 
the  report  of  the  case  of  Burgayne  v.  The  Supervisors  of  San 
Fraficisco  (5  Cal.  9). 

The  plaintiff  is  the  assignee  of  one  of  the  warrants  there  men- 
tioned, and  after  the  decision  of  that  case,  which  was  adverse  to 
the  legal  rights  of  the  holders  of  the  warrants  to  recover  against 
the  county,  commenced  this  action  in  the  Superior  Court  of  the 
(Jity  of  San  Francisco,  asking  judgment  for  the  amount  claimed, 
upon  the  alleged  ground  that  the  purchase  by  the  Court  of  Ses- 
sions had  been  subsequently  ratified  by  the  Board  of  Supervisors  of 
the  coimty,  and  also  a  sale  of  the  premises  and  application  of  the 
proceeds  to  pay  the  judgment.  In  the  Superior  Court  plaintiff  had 
judgment,  and  an  appeal  was  taken  to  the  Supreme  Court,  where 
the  judgment  was  at  the  October  term,  1856,  reversed. 

The  report  of  the  case,  when  first  before  this  Court  on  appeal, 
Avill  be  found  in  6  Cal.  531,  and  contains  a  statement  of  all  the 
jiiaterial  facts  up  to  that  time,  and  the  opinion  of  the  Court  upon 
the  questions  raised. 

After  the  reversal  of  this  judgment,  the  case  was  transferred  to 
the  District  Court  of  the  Fourth  District,  and  afterwards  to  that  of 
the  Twelfth  District. 

An  amended  complaint  was  filed  by  plaintiff,  the  points  of  differ- 
once  between  which  and  the  original  are  stated  in  the  opinion.  A 
demurrer  to  the  amended  complaint  was  sustained  by  the  Court 
]>elow,  and  plaintiff  declining  to  further  amend  his  complaint,  final 
judgment  was  entered  thereon  in  favor  of  the  defendant  From 
this  judgment  the  appeal  is  taken. 

Crockett  &  Crittenden,  for  Appellant. 

I.  The  decision  in  the  case  of  Burgayne  v.  The  Supervisors  of 
San  Francisco,  is  not  law. 

A  fatal  error  in  the  opinion  in  that  case  arose  from  a  manifest 
misconception  of  the  intention  and  effect  of  the  first  section  of  the 
third  article  of  the  Constitution,  which  declares  that  "the  power:^ 
of  the  government  of  the  State  of  California  shall  be  divided  into 
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three  separate  departments^  the  l^islative,  executive  and  judicial^ 
and  no  person  charged  with  the  exercise  of  powers  properly  be- 
longing to  one  of  these  departments,  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  except  in  the  cases  hereinafter 
expressly  directed  or  permitted."  By  the  very  terms  of  this  clause, 
the  "  powers  "  referred  to  are  those  of  the  government  of  the  State 
of  California,  and  none  others  —  meaning  those  powers  conferred 
and  defined  by  the  Constitution  itself.  And  it  is  only  those  powers 
of  the  government  of  the  State,  "  properly  belonging "  under  the 
CTonstitation  to  one  department,  which  are  not  to  be  exercised  by 
any  other  department. 

H.  The  previous  decision  of  this  Court  is  not  conclusive  upon 
the  question  of  ratification. 

In  the  opinion  delivered  in  6  Cal.  640  the  Court  did  make  use 
of  the  expression :  "  If,  then,  the  original  act  was  void,  the  ratifi- 
cation was  equally  void.'*  But  that  expression  is  to  be  considered 
in  connection  with  the  case  as  then  presented,  and  with  the  course 
of  reasoning  of  which  it  was  the  result.  It  was  there  contended 
that  the  contract  was  voidable,  but  not  void.  This  proposition  the 
<»j)inion  overrules,  and  then  assumes,  without  consideration  or  dis- 
cussion, as  a  necessary  consequence,  that  being  void  it  could  not  be 
ratified  —  a  conclusion  not  supported  bv  reason  or  law.  Certainly 
the  Court  did  not  intend  so  to  detennine  in  the  ease,  or  to  express 
any  binding  opinion  on  that  point.  This  is  manifest  from  thesub- 
r^equent  language  of  the  opinion,  from  which  it  appears  that  the 
Tourt  did  not  consider  the  question  necessarily  involved,  the  acts 
relied  upon  not  amounting  to  a  ratification  in  fact. 

John  H.  Saunders,  for  Respondent 

I.  The  decisions  of  this  Court  have  been  uniform  and  consistent^ 
to  the  effect  that  a  constitutional  Court  can  exercise  no  other  than 
judicial  functions.  {The  People  v.  Town  of  Nevada,  6  Cal.  143; 
nirhey  v.  llulhurf,  5  Id.  343;  Charles  v.  Harrison,  7  Id.  6; 
Ilardenburg  v.  Kidd,  10  Id.  403;  Burgoyne  v.  Supervisors  of 
Sa7i  Francisco,  5  Id.  9;  Phelan  v.  County  of  San  Francisco,  6 
Id.  581.) 

IT.    The  question  of  ratification  was  made  a  distinct  point  upon 
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the  former  appeal,  was  discussed  by  counsel,  and  distinctly  passed 
upon  by  the  Court,  and  it  is  now  the  law  of  the  case  and  cannot 
he  reviewed. 

Field,  O,  J.  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
<5urring. 

This  case  grows  out  of  the  alleged  purchase  by  the  Court  of 
'Sessions  of  San  Francisco  county,  in  1850,  of  a  tract  of  land  situ- 
ated in  the  cily  of  San  Francisco,  as  a  site  for  the  buildings  of  the 
county.  The  purchase  was  the  subject  of  elaborate  consideration 
"by  this  Court  in  Burgoyne  v.  The  Board  of  Supervisors  of  San 
Francisco,  (6  CaL  9)  which  was  an  action  brought  upon  the  war- 
rants for  the  payment  of  the  purchase  money.  It  was  there  held 
that  the  L^slature  was  incompetent  to  confer  upon  the  Court  of 
"Sessions  other  than  judicial  functions,  and  that  the  jurisdiction  of 
that  Court  was  restricted  by  the  Constitution  to  criminal  cases 
alone;  and  as  a  consequence,  that  the  Act  of  1850,  so  far  as  it 
•authorized  the  Court  to  purchase  real  property  for  the  use  and  ben- 
•efit  of  the  county,  was  unconstitutional  and  void.  The  judgment 
for  the  defendants  upon  the  warrants  was  accordingly  affirmed.  In 
the  present  case  the  plaintiff  seeks  to  avoid  the  ruling  in  that  case 
T>y  alleging  a  ratification  of  the  purchase  by  the  Board  of  Super- 
visors of  the  county,  and  with  judgment  for  the  amount  claimed, 
•asks  a  decree  for  the  sale  of  the  premises,  and  the  application  of 
the  proceeds  to  its  payment  Final  judgment  having  passed  for  the 
plaintiff  upon  the  demurrer  interposed  to  the  complaint,  the  case 
^was  brought  to  this  Court  on  appeal.  The  ratification  was  alleged 
in  the  complaint  to  have  been  made  by  the  neglect  of  the  Super- 
visors to  reconvey  the  premises  to  the  vendors  or  their  assigns,  or 
to  offer  to  reconvey  them,  and  by  their  exercise  of  acts  of  owner- 
ship over  and  disposing  of  the  property,  or  portions  thereof.  And 
it  was  contended  that  the  Supervisors  were  authorized  to  ratify  the 
purchase,  and  that  the  matters  alleged  amoimted  to  a  ratification. 
But  this  Court  held,  upon  the  authority  of  Burgoyne  v.  The  Super- 
visors of  San  Francisco,  that  the  original  act  of  purchase  was  void ; 
•and  further  held,  using  in  that  particular  hypothetical  language, 
that  if  void,  flie  ratification  was  equally  void,  and  that  if  the  origi- 
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nal  contract  was  not  void,  but  only  voidable,  the  acts  relied  upon 
did  not  amount  to  a  ratification  in  fact ;  and  the  judgment  was  ac- 
cordingly reversed.  After  the  return  of  the  case  to  the  Coiirt 
below  the  complaint  was  amended,  the  amendment  consisting,  so 
far  as  it  is  deemed  to  be  material,  in  the  greater  particularity  with 
whidi  the  ratification  is  set  forth ;  and  in  the  allegation  that  the 
ratification  was  made  with  knowledge  of  the  previous  contract  and 
acts  of  the  Court  of  Sessions.  As  amended,  the  complaint  first 
alleges  that  the  Supervisors,  with  full  notice  and  knowledge  of  the 
contract  and  acts  mentioned,  ^^  assented  to,  affirmed  and  ratified  " 
the  purchase,  both  by  their  acts  and  their  dealings  with  the  land, 
and  by  formal  proceedings  evidenced  by  their  official  records ;  and 
then  proceeds  to  set  forth  such  acts  and  proceedings.  These  con- 
sisted, according  to  the  statement  of  the  complaint,  in  the  fact  that 
the  Supervisors  did  not  reconvey  or  offer  to  reconvey  the  premises 
to  the  vendors,  or  to  release  any  right  or  title  acquired  by  the 
county  under  the  deed  from  the  vendors,  but  that  they  had  retained 
possession  and  control  of  the  premises,  used  the  same  and  the 
buildings  thereon  for  the  purposes  of  the  county,  and  had  alienated 
a  portion  of  the  premises  to  the  city  of  San  Francisco  for  the  use 
of  the  Fire  Department,  and  had  delivered  possession  of  such  por- 
tion. A  demurrer  interposed  to  the  complaint  thus  amended  was 
sustained,  and  the  plaintiff  waiving  any  ri^ht  to  further  amend, 
final  judgment  was  rendered  for  the  defendant  It  is  from  this 
judgment  that  the  present  appeal  is  taken. 

The  appellant  now  contends :  Ist^  that  the  decision  in  Burgoyne 
T.  The  SuperpUars  of  Ban  ]PVancwco„  which  was  followed  in  this 
case  when  before  the  Court  on  the  first  appeal,  (6  Cal.  531)  is  not 
law  and  ought  not  to  be  sustained ;  and  2dy  that  if  the  decision  be 
£^nstained,  yet  that  the  contract  was  ratified  by  the  county,  acting 
through  its  lawful  authorities,  the  Board  of  Supervisors,  and  that 
the  plaintiff  is  in  consequence  as  fully  entitled  to  recover  as  if  the 
contract  had  been  originally  valid  and  binding. 

1.  Article  three  of  the  Constitution  declares  that  "  the  powers 
of  the  Gbvemment  of  the  State  of  California  shall  be  divided  into 
three  separate  departments — ^the  legislative,  the  executive  and  the 
judicial — ^and  no  person  charged  with  the  exercise  of  powers  prop- 
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erly  belonging  to  one  of  these  departments  shall  exercise  any  fnncj- 
tions  appertaining  to  either  of  the  others,  except  in  the  cases  here- 
inafter expressly  directed  or  permitted/^  And  the  eighth  section 
of  article  six  provides  that  "the  County  Judge,  with  two  Justice* 
of  the  Peace,  to  be  designated  according  to  law,  shall  hold  Courts 
of  Sessions  with  such  criminal  jurisdiction  as  the  Legislature  shall 
prescribe."  The  decision  in  the  case  cited  was  placed  by  the  Court 
upon  both  of  these  clauses,  and  not  merely  upon  the  provisions  of 
article  three.  It  was  rendered  at  the  January  term  of  1855,  and 
though  the  general  language  of  a  portion  of  the  opinion  in  the  case 
may  perhaps  be  open  to  some  observation,  the  decision  has  been 
ever  since  regarded  as  settling  the  position  that  it  was  incompetent 
for  the  Legislature  to  vest  in  the  Court  of  Sessions  any  other  than 
judicial  fimctions.  To  this  extent  it  has  been  followed  by  legisla- 
tion establisliing  Boards  of  Supervisors  in  all  the  counties  of  the 
State,  whereas  previously  such  Boards  existed  only  in  a  portion  of 
the  counties.  It  has  also  been  repeatedly  recognized  and  affirmed 
in  other  cases  by  this  Court,  and  it  is  not  now  open  to  discussion 
nnd  consideration.     (Hardenburgh  v.  Kidd,  10  Cal.  402.) 

2.  Fpon  the  question  of  ratification  of  the  contract  of  purchase, 
the  previous  decision  of  this  Court,  when  the  case  was  here  on  the- 
first  appeal,  furnishes  a  conclusive  answer  to  the  position  of  the 
ap]?ollant.  That  decision,  as  we  have  already  stated,  was  that  the 
ori<rinal  act  of  purchase  was  void,  and  that  if  void,  the  ratification 
was  equally  void,  and  that  if  the  orifi^inal  contract  was  not  void,  but 
only  voidable,  the  acts  relied  upon  in  the  complaint  did  not  amount 
to  a  ratification  in  fact.  The  only  substantial  difference  between 
tlie  amendod  and  the  original  complaiut  consists,  as  we  have  stated, 
in  the  greater  particularity  with  which  the  former  sets  forth  the 
matters  relied  upon  as  establishing  the  ratification,  and  the  knowl- 
/^dge  of  the  Board  of  Supervisors  at  the  time  of  the  previous  con- 
tract and  action  of  the  Court  of  Sessions.  Admitting,  for  the  pur- 
poses of  this  appeal,  that  the  matters  relied  upon  would,  in  case  of 
a  voidable  contract,  entered  into  by  one  assuming  to  act  for  his  al- 
leged principal,  be  sufficient  to  constitute  a  ratification,  the  decision 
on  the  first  ground  remains  as  an  insurmountable  objection  to  a  re- 
covery by  the  appellant    The  decirion  on  that  point,  which  in  fact 
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disposed  of  the  entire  question  of  ratification  on  its  merits,  is  the 
law  of  the  case,  by  which  we  are  bound,  whatever  our  views  might 
be  upon  an  original  consideration  of  the  matter.  A  previous  ruling 
by  the  appellate  Court  upon  a  point  distinctly  made  may  be  only 
authority  in  other  cases,  to  be  followed  and  affirmed,  or  to  be  mod- 
ified or  overruled  according  to  its  intrinsic  merits,  but  in  the  case 
in  which  it  is  made  it  is  more  than  authority ;  it  is  a  final  adjudica- 
tion, from  the  consequences  of  which  the  Court  cannot  depart,  nor 
the  parties  relieve  themselves.  (See  Dwvidson  v.  Dallas,  15  Cal. 
75.)  It  is  therefore  the  law  of  this  case,  that  the  contract  of  pur- 
chase made  by  the  Court  of  Sessions  was  incapable  of  ratification 
by  the  Board  of  Supervisors  of  the  county  of  San  Francisco,  with 
the  powers  which  they  possessed.  No  amendment  of  the  complaint 
oould  change  the  force  of  this  ruling  upon  the  rights  of  the  parties 
as  presented  in  this  case. 
Judgment  affirmed. 


MITCHELL  V.  DAVIS. 

Ix  an  action  between  S.  and  D..  a  writ  of  restitution  Issued,  commanding  the 
Sheriff  to  cause  D.  to  be  removed  from  certain  premises,  and  R.  to  have 
restitution  of  the  same.  The  return  to  the  writ  by  the  Sheriff  shows  that  he 
"put  S.,  by  his  representative  M.,  in  peaceable  possession:"  Held,  that  the 
possession  under  the  writ  was  that  of  S.  and  not  of  M. ;  that  M.  was  the  mere 
agent  of  S. ;  and  that  the  presumption  of  the  continuance  of  this  relation  was 
not  destroyed  by  proof  of  acts  of  control  over  the  premises  subsequently 
exercised  by  M.   which  were  not  Inconsistent  with  his  position  as  agent. 

After  the  service  of  the  writ,  and  while  the  relation  remained  unchanged  between 
8.  and  M.,  D.  entered  upon  the  premises,  aij^d  an  action  under  the  Forcible 
Entry  and  Unlawful  Detainer  Statute  was  thereupon  commenced  by  and  in 
the  name  of  M.  against  D. :  Held,  that  M.  could  not  maintain  the  action  by 
reason  of  his  want  of  possession. 

An  agent  or  servant  having  the  care  of  real  estate  cannot  be  considered  as  a  ten- 
ant at  will  of  his  principal  or  master.  The  adoption  of  such  a  principle 
wonld  lead  to  very  inconvenient  results,  and  would  give  to  servants  and  agents 
novel   and   embarrassing  powers   ov«r  employers  and  their   property. 

Appeal  from  the  County  Court  of  Merced  oountj. 
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The  facts  are  stated  in  the  opinion.  The  first  instruction  asked 
by  defendant,  and  refused  by  the  Court,  is  as  follows:  "That 
plaintiff  must  have  had  the  actual  possession  in  himself,  and  not 
holding  as  agent  for  his  principal ;  for  if  he  was  in  possession  as 
agent,  the  possession  was  that  of  the  priircipal,  and  the  agent  could 
not  bring  this  action  in  his  own  name. 

L.  Quint,  for  Appellant,  cited  Sedley  v.  Hays,  1  Oal.  160 ;  2 
Greenleafs  Ev.  Sec  61;  1  Chitty's  Plead.  62  and  note;  Id.  59; 
Kercheval  v.  Ambler,  4  Dana,  166. 

E.  T.  Hunter,  for  Respondent,  cited  McCmdey  v.  Wetter,  12 
Cal.  600. 

Norton,  J.  delivered  the  opinion  of  the  Court  —  Fibu),  C.  J. 

concurring. 

This  is  an  action  brought  under  the  act  concerning  forcible 
entries  and  unlawful  detainers. 

The  plaintiff,  for  the  purpose  of  proving  himself  in  the  possession 
of  the  premises  upon  which  the  forcible  entry  was  claimed  to  have 
been  made,  introduced  as  a  witness  the  Sheriff  of  the  county,  who 
produced  a  writ  of  restitution  in  a  certain  action  between  Charles 
B.  Storer  and  Henry  B.  Davis,  by  which  he  was  commanded  to 
cause  Davis  to  be  removed  from  the  premises  in  question,  and 
Storer  to  have  peaceable  restitution  of  the  same,  and  also  his  re- 
turn on  the  writ,  which,  so  far  as  respects  the  point  in  question,  is 
as  follows :  "  I  hereby  certify  that  I  received  the  within  writ  on 
the  fourteenth  day  of  March,  1860,  and  on  the  twenty-sixth  day 
of  March  I  put  Charles  Storer,  by  his  representative,  James 
Mitchell,  in  peaceable  possession  of  the  within  described  premises."" 
This  writ  and  return  were  read  in  evidence,  and  the  Sheriff  testi- 
fied that  he  placed  Mitchell  in  possession  as  the  agent  of  Storer  by 
the  written  instructions  of  the  attorney  of  record  of  Storer.  A 
Avitness,  Smith,  testified :  "  I  know  that  the  Sheriff  put  Mitchell  in 
possession  of  the  property."  A  witness,  Lawson,  testified:  **! 
was  working  in  the  field,"  (at  the  time  of  the  alleged  forcible 
entry)  "  by  order  of  Mitchell."  Upon  this  proof,  the  question  is 
raised  whether  Mitchell  can  maintain  this  action,  or  whether  it 
slionld  have  been  brought  by  Storer. 
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By  the  ninth  section  of  the  act  it  is  provided,  that  on  the  trial 
the  complainant  shall  only  be  required  to  show,  in  addition  to  the 
forcible  entry  or  detainer  complained  of,  that  he  was  peaceably  in 
actual  possession  at  the  time  of  the  forcible  entry.  It  has  fre- 
quently been  decided,  not  only  that  this  action  may  be  prosecuted 
l)y  the  person  whose  actual  possession  has  been  entered  upon,  with- 
out any  reference  to  his  right  to  such  possession,  but  that  it  cannot 
be  prosecuted  by  a  person  not  in  the  actual  possession,  whatever 
may  be  his  right  to  such  possession ;  as,  for  instance,  it  cannot  be 
prosecuted  by  a  landlord  for  an  intrusion  upon  the  possession  of  his 
tenant,  even  as  a  means  of  getting  possession  by  the  landlord  after 
the  expiration  of  the  tenant^s  term.  (Yoder^s  Heirs  v.  Early,  2 
Dana,  245.)  The  fact  of  possession,  and  not  the  title  to  the  prem- 
ises or  the  right  to  the  possession,  can  alone  be  inquired  into.  In 
whom  does  the  proof  in  this  case  show  the  possession  to  Jiave  been  ? 
All  the  proof  in  the  case  was  given  by  the  plaintiff,  and  this  shows 
that  the  only  connection  which  he  had  with  the  premises  was  that 
which  resulted  from  the  execution  by  the  Sheriff  of  the  writ  direct- 
ing him  to  put  Storer  into  the  possesarlon.  The  legal  effect,  as  well 
as  the  language  of  the  return  to  the  writ,  is,  that  Storer  and  not 
Mitchell  was  put  into  the  possession.  In  the  case  of  Kercheval  v. 
Ambler,  (4  Dana,  167)  which  was  like  the  one  before  us,  the  Court 
said :  "  If  the  possession  was  in  fact  delivered  by  the  Sheriff  to 
the  agent  of  Ambler,  it  was  Ambler's  and  not  his  agent's  posses- 
sion, and  the  warrant  was  properly  sued  out  in  the  name  and  for 
the  benefit  of  Ambler."  This  was  the  plaintiff's  proof  as  to  the 
possession,  and  he  gave  no  proof  of  any  change  of  this  possession. 
The  proof  that  plaintiff  exercised  control  afterwards  by  sending  one 
of  the  witnesses  to  work  on  the  premises,  is  not  a  contradiction  of 
or  inconsistent  with  the  proof  he  had  already  given  that  his  control 
was  that  of  an  agent  of  Storer.  A  plausible  ground  on  which  it 
might  be  claimed  that  this  action  could  be  prosecuted  by  Mitchell, 
would  be  that  an  agent  or  servant  having  the  care  of  real  estate 
might  be  considered  as  a  tenant  at  will  of  his  principal  or  master^ 
But  such  a  principle  is  not  countenanced  by  the  authorities,  and  its 
adoption  would  lead  to  very  inconvenient  results.  It  would  give 
to  servants  and  agents  novel  and  embarrassing  powers  over  em- 
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ployers  and  their  property.  Higginbotham  v.  Higgiribotham,  (10 
B.  Monroe,  371)  and  Bertie  v.  Beaumont  (16  East.  33)  are  strong 
cases  on  this  point 

Under  the  proof  in  this  case,  therefore,  it  was  error  to  refuse  the 
first  instruction  asked  by  the  defendant. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


MINTURN  V.  BUKR  ei  al. 

Thu  Civil  Practice  Act  does  not  require  the  answer  to  a  verified  complaint  In  an 
action  In  a  Justice's  Court  to  controvert  specifically  the  material  allegations 
of  such  complaint.  It  Is  sufficient  If  the  answer  deny  the  material  allega- 
tions,  either  generally  or  specifically. 

A  person  may  be  guilty  of  a  forcible  entry  who  Is  not  actually  present  and  does 
not  actively  Assist  therein.  He  Is  guilty  of  an  entry  made  with  force  by  one 
acting  at  the  time  under  his  direction  and  procurement. 

Where  it  Is  evident  that  the  Jury  must  have  acted  under  a  mistaken  impression 
as  to  the  legal  effect  of  the  evidence,  or  in  total  disregard  of  it,  a  new  trial 
will  be  ordered. 

Appeal  from  the  County  Court  of  the  City  and  County  of  San 
Francisco. 

This  case  was  before  the  Supreme  Court  on  a  previous  appeal  at 
the  July  term,  1860,  reported  in  16  Cal.  107.  The  purport  of  the 
evidence  on  the  first  trial  is  there  stated  in  the  opinion  of  the  Court, 
and  at  the  new  trial  it  was  of  the  same  character,  and  showed 
clearly  that  the  negro  locksmith,  who  opened  the  door,  did  so  un- 
der the  direction  of  defendants  Burr  and  Whitney, 

McDoiigall,  Sharp  &  Lloyd,  for  Appellants. 

Jolin  H,  Saunders,  for  Respondents. 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 

The  Civil  Practice  Act  provides  that  pleadings  in  Justices' 
Courts  shall  be  in  writing,  and  be  verified  by  the  oath  of  the  parties, 
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their  agents  or  attorneys,  when  the  action  is  for  the  foreclosure  of 
any  mortgage,  or  the  enforcement  of  any  lien  on  personal  property, 
or  for  a  forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlawful 
detention  of  lands,  tenements  or  other  possessions,  or  to  recover  pos- 
session of  a  mining  claim;  and  that  in  other  cases  the  pleadings 
may  be  oral  or  in  writing.  (Prac.  Act,  sec.  671.)  But  unlike  its 
provisions  with  reference  to  pleadings  in  actions  in  Courts  of 
record,  the  Act  does  not  require  the  answer  to  a  verified  complaint 
in  an  action  in  a  Justice's  Court  to  controvert  specifically  the  ma- 
terial allegations  of  such  complaint.  It  is  sufiicient  if  the  answer 
deny  the  material  allegations,  either  generally  or  specifically. 
(Prac.  Act,  sec.  574;  Sullivan  v.  Cary,  17  Cal.  85.) 

In  the  present  case  the  answer,  in  addition  to  certain  special 
denials,  the  form  of  which  is  open  to  criticism,  contains  a  general 
denial  of  all  the  allegations  of  the  complaint.  This  was  sufficient 
to  create  an  issue,  and  to  require  evidence  from  the  plaintiff.  And 
the  evidence  produced  by  him,  as  contained  in  the  record,  discloses 
a  clear  case  against  the  defendants.  Burr  and  Whitney.  The  other 
defendants  do  not  appear  to  be  connected  in  any  way  with  the 
transaction,  and  as  to  them  the  case  might  have  been  dismissed. 
But  as  to  Burr  and  Whitney  the  evidence  was  direct,  positive  and 
tmcontradicted.  It  established  beyond  reasonable  doubt  that  the 
entry  upon  the  premises  was  made  imder  their  direction,  agency 
and  procurement,  and  that  it  was  forcible.  The  jury  found  that 
possession  was  forcibly  taken,  but  not  by  the  defendants,  which  the 
Court  held  amounted  to  a  verdict  for  the  defendants,  and  under  its 
direction  the  finding  was  drawn  up  and  entered  in  that  form.  The 
jury  must  have  been  under  the  impression  that  the  actual  presence 
of  the  defendants,  assisting  in  making  the  forcible  entry,  was  neces- 
sary to  render  them  liable,  or  else  have  acted  in  entire  disregard 
of  the  evidence.  And  it  matters  not,  so  far  as  the  motion  for  a 
new  trial  is  concerned,  whether  the  result  followed  from  one  cause 
or  the  other.  The  law  applicable  to  the  facts  was  laid  down  when 
the  case  was  here  on  the  first  appeal.  (16  Cal.  109.)  We  there 
said  that  "  the  facts  should  have  been  left  to  the  jury,  for  them  to 
determine  how  and  by  whose  direction,  agency  or  procurement  this 
entrj  was  made,  and  whether  by  preconcert  and  arrangement  or 

Cal.  Rbps. — ^XX — 4 
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not;  and  if  they  found  it  was  taken  1)7  the  act,  agency  and  coop- 
eration of  all,  and  the  holding,  whether  by  one  or  many,  was  in 
pursuance  of  such  arrangement  or  preconcert,  then  the  defendants 
are  guilty  of  the  entry  and  detainer.  If  this  were  not  the  rule,  all 
a  man  of  wealth  would  have  to  do  to  get  possession  of  the  property 
of  another^  would  be^to  procure  an  irresponsible  person  to  take  it 
and  hold  it,  and  thus  the  former  would  reap  the  benefit  of  this  un- 
lawful actj  while  he  escaped  the  consequences."  (Evill  v.  Corir 
well  2  Blackf.  134.) 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


THE  PEOPLE  ex  rel  WICKS  t;.  JONES. 

An  action,  under  section  three  hundred  and  ten  of  the  Practice  Act,  may  be 
maintained  against  one  In  possession  of  an  office  to  which  he  has  not  been 
duly  elected,  who  holds  a  certificate  of  election  proper  In  form  from  the  board 
of  election  canvassers. 

The  certificate  of  Election  is  only  prima  facie  evidence  of  right  to  an  ofllce  —  the 
real  right  or  title  comes  from  the  will  of  the  voters  as  expressed  at  the 
election  —  and  one  not  having  the  real  title,  but  only  the  color  of  title  given 
by  the  certificate,  fiolds  "unlawfully/*  within  the  meaning  of  that  term  a& 
us^  in  the  statute. 

The  compalnt  shows  by  its  averments  that  at  the  general  election  of  1861,  air 
election  for  the  ofllce  of  District  Attorney  of  the  county  of  Sonoma  was  held 
In  that  county,  and  that  the  relator  was,  by  the  greatest  number  of  votes  cast 
In  that  county,  elected  District  Attorney.  The.  answer  denies  that  relator  was 
elected.  The  Court  finds  that  such  an  election  was  held,  and  that  at  such 
election  the  relator  received  the  greatest  number  ot  votes  cast  in  the  county 
for  District  Atomey.  It  is  objected  in  the  appellate  Court  that  the  com- 
plaint does  not  allege  nor  does  the  Judge  find  that  "  Salt  Point  '*  (the  vote  oi* 
which  place  decided  the  contest)  was  a  "  precinct : "  Held,  that  the  right  to- 
the  office  depends  upon  the  majority  of  the  votes  given  in  the  county,  and 
the  allegations  of  the  complaint  and  the  findings  of  the  Court  upon  this  point 
are  snfllcient  to  sustain  the  Judgment. 

A  fact  not  directly  averred  in  the  complaint,  but  which  In  the  pleadings  and  in- 
the  findings  of  the  Court  is  incidentally  recognised  and  treated  as  true  and 
not  in  controversy,  cannot  be  questioned  for  the  first  time  in  the  appellate 
Court  on  objection  to  the  complaint. 

In  an  action  tried  by  the  Court  without  a  Jury,  Judgment  may  be  entered  by  the 
Clerk  in  vacation,  upon  the  filing  by  the  Judge  of  his  findings  and  decision. 
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Section  ten  of  article  ilz  of  the  Constitution  does  not  prohibit  the  Legislature 
from  authorising  a  jndgment  to  be  entered  in  vacation,  and  in  several  cases,  ai 
upon  failure  to  answer  on  personal  service  of  summons,  and  on  report  of  a 
referee,  the  provisions  of  the  Practice  Act  contemplate  the  entry  of  judgment 
either  in  or  out  of  term. 

The  capes  of  Smith  v.  Chichester  (1  Cal.  409)  and  Wicks  v.  Ludwig  (0  Cal.  178) 
commented  upon,  and  shown  not  to  conflict  with  this  decision  aa  to  entry  of 
Judgment,  and  MarysvUle  v.  Buchanan  (8  Cal.  214)  and  McMiUan  T.  Riehard9 
(12  Cal.  4G7)  affirmed  on  same  point 

Appzaj-  from  the  Seventh  Judicial  District, 

At  the  general  election  held  on  the  fourth  day  of  September, 
1861,  four  candidates  for  the  office  of  District  Attorney  of  the 
county  of  Sonoma  were  voted  for  in  that  county,  the  relator  and 
defendant  being  the  two  who  received  the  most  votes. 

At  Salt  Point  precinct  the  relator  received  seventy-nine  votes, 
and  the  defendant  twenty  votes.  The  returns  from  this  precinct 
as  first  filed  were  irregular,  and  the  Board  of  Supervisors  in  can- 
vassing the  vote  threw  them  out,  thereby  making  the  vote  of  de- 
fendant in  the  county  higher  than  that  of  relator.  A  certificate  of 
election  was  issued  to  d-^ferdant,  who,  on  the  seventh  day  of  Oo- 
tober,  entered  upon  the  duties  of  the  office.  On  the  same  day  this 
action  was  commenced  under  the  three  hundred  and  tenth  section 
of  the  Practice  Act,  the  complaint  averring  that  the  relator  re- 
ceived a  plurality  of  the  votes  cast,  and  that  the  defendant  received 
his  certificate  through  the  wrongful  action  of  the  Board  of  Super- 
visors in  refusing  to  count  the  votes  at  Salt  Point  precinct,  and 
setting  up  the  facts  in  reference  to  the  same.  There  is  no  distinct 
averment  in  the  complaint  that  Salt  Point  township  was  an  election 
precinct,  but  throughout  the  pleadings  and  also  in  the  testimony, 
the  terms  "  Salt  Point  precinct"  and  "Salt  Point  township"  are 
used  indiscriminately  to  designate  the  place  where  the  polls  were 
opened  near  Salt  Point. 

The  case  was  by  consent  tried  by  the  Court  without  a  jury,  at 
the  October  term  of  the  District  Court  for  Sonoma  county,  and 
after  the  evidence  was  closed  and  argument  had,  was  submitted  to 
the  Court  for  decision.  On  the  twenty-ninth  of  November,  and 
after  adjournment  of  the  term,  the  Judfi:e  filed  with  the  Clerk  an 
opinion  in  favor  of  relator,  adding  at  the  close  that  plaintiff's  at- 
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tomey  might  draw  a  decree  in  conformity  with  the  opinion,  which 
being  signed  by  the  Judge,  might  upon  notice  of  ten  days  to  de- 
fendant's attorney,  be  filed  with  the  Clerk.  On  the  tenth  of  De- 
cember, plaintiff's  attorney  filed  and  served  on  defendant's  attor- 
ney a  notice  that  on  the  twentieth  of  December  a  decree  would  be 
filed  in  accordance  with  the  opinion. 

On  the  twentieth  of  December,  the  findings  of  fact  and  a  decree 
signed  by  the  Judge  were  filed  with  the  Clerk,  on  which  a  judg- 
ment was  then  entered  by  the  Clerk,  awarding  the  office  to  the  re- 
lator and  removing  defendant  therefrom,  from  which  judgment  the 
defendant  appeals. 

Tod  Bobinson,  for  Appellant 

I.  The  complaint  shows  that  there  is  no  cause  of  action.  Inas- 
much as  the  appellant  is  shown  to  have  the  certificate  of  election, 
he  cannot  be  denominated  without  an  abuse  of  terms  an  "  intrud- 
er "  or  an  "  usurper  "  of  the  office  to  which  the  certificate  gives  him 
the  right.  Neither  can  it  be  said  that  he  "  unlawfully  holds  or 
exercises  "  the  office,  since  he  entered  rightfully  and  his  term  of 

.  office  has  not  expired.     He  cannot  be  made  a  wrong-doer  by  cir- 
cumstances ex  post  facto. 

The  provision  of  the  Practice  Act  under  which  this  suit  is 
brought  only  provides  for  cases  of  intrusion  or  usurpation  of  office, 
or  for  unlawfully  holding  or  exercising  a  public  office.  The  proper 
remedy  of  the  relator  was  to  contest  the  election. 

II.  The  complaint  does  not  allege,  nor  does  the  Judge  find,  that 
Salt  Point  was  a  "  precinct "  at  which  an  election  could  have  been 
held.     (Wood's  Dig.  376,  art  2125.) 

III.  The  findings  of  fact  and  the  judgment  were  entered  out  of 
term  time,  and  there  is  no  judgment  or  action  of  the  Court  below 
which  this  Court  can  affirm  or  reverse. 

Section  ten  of  article  six  of  the  Constitution  requires  that  "  the 
Legislature  shall  fix  the  times  and  places  for  holding  the  terms  of 
ithe  District  Courts.*'  These  "  terms  "  have  a  technical  meaning, 
and  express  the  period  of  time  during  which  a  Court  is  competent 
to  hear  and  decide  causes  and  determine  actions.  Under  the  regu- 
lation of  the  Constitution,  Courts  cannot  decide  actions  or  render 
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judgment  on  causes,  except  at  those  times  and  places  which  the 
Legislature  shall  have  previously  directed.  Otherwise  the  con- 
stitutional provision  would  be  idle.    (9  Gal.  173.) 

The  authority  given  by  statute  to  try  writs  of  qtio  warranto  at 
chambers  (Wood's  Dig.  151,  art.  647)  does  not  reach  this  case, 
for  this  is  not  a  writ  of  qiLO  warranto,  but  an  action,  a  suit.  Or,  if 
it  should  be  held  that  the  term  quo  warranto  includes  this  action, 
the  statute  would  then  be  opposed  to  the  constitutional  provision 
before  quoted.  And  so  also  does  the  other  portion  of  the  same 
section,  which  authorizes  the  Judges  to  hear  and  determine  cases 
of  certiorari  and  mandamuSj  inasmuch  as  all  these  have  reference 
to  and  are  actions,  causes,  suits,  which  can  be  heard  and  de- 
termined only  at  such  times  as  the  L^slature  may  appoint 

E.  B.  Crocker  and  Bobert  Bobinson,  for  Kespondent. 

'SoRTOjr,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J* 
and  Cope,  J.  concurring.  _  ^  m.,  .    \ 

This  action  is  brought  under  the  provisions  of  the  Practice  Act 
concerning  actions  for  the  usurpation  of  an  office  or  franchise,  to 
determine  the  right  to  the  office  of  District  Attorney  of  Sonoma 
county.  The  appellant's  counsel  makes  three  objections  to  the 
judgment: 

1st.  It  is  objected,  that  inasmuch  as  the  defendant  entered  into 
the  office  by  virtue  of  a  certificate  of  election,  he  entered  lawfully, 
and  is  not  an  "  intruder  "  or  "  usurper,"  or  one  who  "  unlawfully 
holds  or  exercises"  the  office,  and  hence  is  not  liable  to  be  pro- 
ceeded against  by  virtue  of  section  three  hundred  and  ten  of  the 
Practice  Act  The  certificate  of  election,  however,  is  only  prima 
facie  evidence  of  the  defendant's  right  to  the  office.  The  real  right 
or  title  to  the  office  comes  from  the  will  of  the  voters,  as  expressed 
at  the  election.  If  the  office  was  in  fact  given  by  the  voters  to 
another,  the  possession  by  the  defendant  of  the  certificate  affords 
him,  at  most,  but  a  color  of  title,  and  does  not  invest  him  with  the 
right  which  belongs  to  the  other.  (Magee  v.  The  Board  of  Su- 
pervisors of  the  county  of  Calaveras,  10  Cal.  376.)  If  he  has  not 
the  right  and  the  real  title,  he  holds  unlawfully. 
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2d.  It  Is  objected,  that  the  complaint  does  not  allege,  nor  does 
the  Judge  find  that  Salt  Point  was  a  "precinct"  at  which  an 
election  could  have  been  held.  The  complaint  avers  that  at  the 
general  election  of  1861,  an  election  for  the  office  of  District  At- 
torney of  the  county  of  Sonoma  was  held  in  that  coimty,  and  that 
Wicks  was,  by  the  greatest  number  of  votes  cast  in  said  county, 
elected  District  Attorney.  The  answer  denies  that  Wicks  was 
elected.  The  Court  finds  that  such  an  election  was  held,  and  that 
at  such  election  Wicks  received  the  greatest  number  of  votes  cast 
in  the  county  for  District  Attorney.  The  right  to  the  office  de- 
j)ends  upon  the  majority  of  the  votes  given  in  the  county,  and  the 
^allegations  of  the  complaint  and  the  findings  of  the  Court  upon  this 
point  are  sufficient  to  sustain  the  judgment.  But  the  fact  that  Salt 
Point  was  an  election  precinct  sufficiently  appears,  both  by  the 
averments  of  the  complaint  and  the  findings  of  the  Court-  After 
the  averments  showing  the  election  of  Wicks  above  mentioned,  the 
eomplaint  proceeds  to  make  certain  statements  showing  how  it  oc- 
curred that  the  certificate  was  given  to  Jones,  and  for  this  purpose 
avers  that  when  the  board  of  canvassers  proceeded  to  canvass  the 
votes,  it  was  discovered  "that  the  election  returns  of  the  election 
held  in  Salt  Point  township,  at  the  precinct  therein,"  were  ir- 
regular, and  afterwards  frequently  refers  to  the  said  election  held 
in  said  township,  and  to  the  precinct  in  said  township.  The  answer 
denies  that  "  any  election  was  legally  held  at  Salt  Point  precinct, 
in  the  said  county  of  Sonoma,"  and  afterwards,  in  specifying  cer- 
tain proceedings  claimed  to  be  irregularities,  rendering  the  election 
void,  refers  to  said  election  as  occurring  at  said  township  or  pre- 
cinct, without  distinction.  The  complaint  and  answer  in  various 
places  uses  the  word  "  township  "  and  "  precinct "  as  synonymous. 
The  Court  finds  that  an  election  was  held  at  Salt  Point  township, 
and  in  the  findings  uses  the  words  "  township  "  and  "  precinct "  as 
synonymous.  The  statute  (Wood's  Dig.  art.  2126)  provides  that 
there  shall  be  a  precinct  for  holding  elections  in  each  township, 
designated  by  the  Board  of  Supervisors.  No  objection  being  taken 
by  demurrer  or  otherwise  on  this  ground,  and  the  statute  requiring 
that  there  shall  be  an  election  precinct  in  each  township,  and  the 
words  township  and  precinct  being  used  throughout  the  pleadings 
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on  both  sides  as  synonymous  expressions,  we  think  it  must  be  held 
at  this  stage  of  the  case  that  it  is  sufficiently  averred  in  the  com- 
plaint and  found  by  the  Court  that  there  was  an  election  precinct 
at  Salt  Point. 

3.  It  is  objected,  that  the.  findings  of  fact  were  filed  and  the  judg- 
ment entered  out  of  term,  and  that  there  is  no  judgment  or  action 
of  the  Court  b^low  which  this  Court  can  affirm  or  reverse.  This 
action  was  tried  by  the  Court,  without  a  jury,  at  the  October  term 
of  the  Court  for  1861,  for  the  coimty  of  Sonoma,  and  the  findings 
of  the  Court  were  filed  and  judgment  entered  on  the  twentieth  day 
of  December,  1861.  The  Practice  Act  (section  one  hundred  and 
eighty)  provides  that  ui)on  a  trial  by  the  Court,  its  decision  slinll 
be  filed  within  ten  days  after  the  trial  took  place,  and  then  the 
judgment  is  to  be  entered.  It  is  not  required  tiiat  ruis  shall  Uc; 
done  in  term.  In  the  case  of  Smith  v.  Chichester  (1  Cal.  409) 
decided  in  April,  1851,  on  facts  occurring  in  1850,  it  was  held 
that  an  order  of  reference  and  a  judgment  following  thereon  being 
both  entered  in  vacation,  were  irregular,  and  they  were  set  aside. 
Since  then^  in  some  other  cases,  it  has  been  said  that  a  judgment 
could  not  be  entered  in  vacation,  merely  upon  the  authority  of  that 
case;  and  without  considering  how  far  that  case  was  influenced  by 
the  fact  that  the  order  of  reference  on  which  the  judgment  was 
founded  was  entered  out  of  term;  and  especially,  without  adverting 
to  the  fact  that  after  that  decision,  when  the  Practice  Act  was  re- 
modeled in  1851,  it  was  expressly  provided  by  section  one  hundred 
and  forty-four  that  a  judgment  may  be  entered  in  term  or  vacation. 
In  the  case  of  Marysville  v.  Buchanan  (3  Cal.  214)  the  Court 
say :  "  The  rule  in  force  in  some  States,  that  judgment  cannot  be 
entered  and  execution  issued  in  vacation,  has  no  existence  in  this 
State.  (See  Practice  Act,  sees,  144-209.)''  This  remark  has  a 
general  application,  although  made  in  reference  to  a  judgment 
entered  upon  a  remittitur  from  'this  Court.  The  same  thing  was 
said  in  the  case  of  McMillan  v.  Richards  (12  Cal.  467.)  There 
are  other  provisions  of  the  Practice  Act  which  also  contemplate  the 
entering  of  judgment  in  vacation,  or  without  regard  to  whether  it 
be  vacation  or  term,  as  upon  failure  to  answer  on  personal  service 
of  sunm:K>n8  and  upon  the  report  of  a  referee.    Under  the  influence 
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of  the  two  cases  last  cited,  and  the  direct  provisions  of  section  one 
hundred  and  forty-four,  and  of  the  other  provisions  of  the  Practice 
Act  f»bove  alluded  to,  it  has  become  the  general  practice  throu^out 
the  State  to  enter  judgments  on  defaults,  and  upon  the  findings  of 
the  Court  and  the  report  of  referees  in  vacation  as  well  as  term. 
But  the  counsel  for  the  appellant  cites  the  provision  of  the  Con- 
stitution that  the  times  and  places  of  holding  the  terms  of  the  Dis- 
trict Courts  shall  be  provided  for  by  law,  from  which  he  arguea 
that-  the  Courts  cannot  hear  and  determine  cases,  or  render  judg- 
ments, except  during  the  terms  to  be  fixed  by  the  Legislature,  and 
in  support  of  this  view  he  cites  the  case  of  Wicks  v.  Ludwig  (0 
Cal.  173).  It  may  be  true  that  a  Judge  cannot  hold  a  Court  or 
transact  such  business  as  by  law  is  required  to  be  done  in  term 
at  any  other  time  than  that  designated  by  law  for  holding  a  term  of 
the  Court,  and  this  is  the  extent  of  the  decision  in  the  case  of 
Wicks  V.  Ludwig;  but  we  see  nothing  in  this  provision  ef  the  Con- 
stitution which  prohibits  the  Legislature  from  authorizing  a  judg- 
ment to  be  entered  in  vacation,  upon  filing  the  decision  or  findings 
of  the  Court  on  a  trial  which  has  been  duly  had  at  a  regular  term. 
Judgment  affirmed. 


SELDEN  V.  OASHMAN  et  at 

BxieiCTLAST  or  yindlctlTe  damages  cannot  be  recovered  for  a  trespaM  not  malidoofr 
In  Its  character. 

Where  C,  acting  nnder  the  advice  of  attorneys,  had  obtained  a  judgment  against 
H.,  which  was  void  by  reason  of  a  want  of  jurisdiction  of  the  person  of  H., 
and  in  Ignorance  of  the  Invalidity  of  the  Judgment,  caused  execution  to  be 
issued  and  levied  upon  the  Interest  of  H.  In  a  partnership  of  which  he  was  a 
member,  and  there  were  no  extraordinary  circumstances  Indicating  malice 
attending  the  seisure  or  the  subsequent  proceedings  under  It :  Held,  in  an  action 
against  C.  by  the  partner  of  H.,  for  the  Injury  sustained  by  the  levy,  that 
exemplary  damages  could  not  be  recovered. 

Where,  upon  a  certain  point  in  a  ease,  there  Is  no  evidence,  or  only  such  slight 
evidence  as  is  plainly  insufflcient  to  establish  it,  it  is  proper  for  the  Court  to 
Instruct  the  jury  to  that  effect,  and  withdraw  the  point  from  their  consideration. 
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TImu,  where  tn  an  action  of  trespass  —  plaintiff  having  attempted  to  prove  mal- 
ice and  a  willful  effort  to  injure  on  the  part  of  defendants,  with  a  view  of 
claiming  yindictiye  damages  —  the  Court,  on  its  own  opinion  of  the  insufficiency 
of  the  eyidence.  Instructed  the  jury  that  malice  was  not  proved,  and  that  they 
could  not  therefore  find  exemplary  damages:  Held,  that  the  Instruction  was 
proper  —  the  character  of  the  proofs  warranting  it. 

Damages  for  a  trespass,  where  there  is  no  malice,  must  be  limited  to  the  direct 
and  natural  consequences  of  the  act,  and  must  also  he  such  as  are  susceptible 
of  computation. 

LoM  sustained  by  a  mercantile  firm  —  from  the  seizure  of  their  property  —  in 
the  diminution  of  their  business,  and  its  consequent  profits,  subsequent  to  the 
release  of  the  property  from  the  selsure,  Is  not  an  element  of  damages  sus- 
ceptible of  computation  with  any  reasonable  degree  of  accuracy,  and  evi- 
dence concemhug  it  is  properly  execluded  from  the  Jury. 

AppkaTi  from  the  Sixth  Judicial  District. 

On  the  twenty-first  of  December,  1857,  respondents  Cashman 
and  Sullivan,  -who  were  merchants  transacting  business  in  the  city 
of  San  Francisco,  commenced  an  action  in  the  Fourth  District 
Court  of  that  city,  for  goods  sold  and  delivered,  against  Moses  Har- 
ris, S.  Seigman  and  John  Doe  Harris,  whose  real  given  name 
plaintiffs  alleged  to  be  unknown,  and  prayed  to  insert  when  known, 
doing  business  under  the  firm  name  of  Harris  &  Seigman.  Sum- 
mons was  duly  issued  thereon,  and  by  the  Sheriff  returned  "not 
served"  through  inability  to  find  any  of  the  defendants.  After- 
wards, on  the  second  of  March,  1858,  the  attorney  for  Sullivan 
and  Cashman  made  an  affidavit  for  an  order  of  publication,  setting 
forth  the  return  of  the  summons  unserved,  etc.  In  this  affidavit  he 
entitled  the  cause  "(7.  D.  0,  Sullivan  and  William  Cashman  v. 
Moses  Harris,  8.  Seigman  and  William  Harris/^  By  what  au- 
thority the  name  of  William  Harris  was  substituted  for  that  of 
John  Doe  Harris  does  not  appear. 

Upon  this  affidavit,  the  Court  made  an  order  for  publication  of 
summons  in  the  cause,  which  order  was  entitled  C.  D.  0.  Sullivan 
v.  Moses  Harris  et  al.  Thereupon,  the  publication  of  the  summons 
was  made  for  the  prescribed  time,  the  published  summons  being 
addressed  to  Moses  Harris,  S.  Seigman  and  William  Harris.  On 
the  twenty-first  of  June,  1859,  judgment  was  entered  in  said  cause 
against  Moses  Harris,  S.  Seigman  and  William  Harris.  This  judg- 
ment was  entitled  "  William  Cashman  a/nd  C.  D.  0.  Sullivan  v. 
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Moses  Harris,  8.  Seigman,  and  William  Harris  sued  under  the 
name  of  John  Doe  Harris."  It  appears  that  Cashman  had,  some 
three  or  four  months  before  entering  his  judgment,  ascertained  that 
a  firm  of  William  Harris  &  Co.,  composed  of  one  William  Harris 
and  appellant,  E.  C.  Selden,  -was  doing  business  in  Sacramento. 
Supposing  this  William  Harris  to  be  the  party  named  in  the  publi- 
cation affidavit  of  his  attorney,  he  proceeded  to  Sacramento  to 
inquire  into  his  responsibility,  and  consulted  an  attorney,  F.  Here- 
ford, in  reference  thereto.  Hereford  told  him  that,  by  virtue  of  a 
decision  of  this  Court,  he  was  entitled,  under  judgment  against 
"illiam  Harris,  to  levy  upon  the  interest  of  that  person  in  the  firm 
of  William  Harris  &  Co.  Cashman  represented  to  Hereford  that 
he  then  held  a  judgment  against  William  Harris  and  others,  and 
requested  Hereford  to  inquire  into  the  business  of  the  firm,  and 
ascertain  if  the  money  could  be  made.  After  a  lapse  of  three  or 
four  months,  Hereford  wrote  to  him  to  send  up  the  execution. 
Cashman  thereupon  procured  the  judgment  to  be  entered  as  befor** 
?lated,  to  wit  —  on  the  twenty-first  of  June,  1859  —  and  immedi- 
ately sent  up  the  execution  to  the  Sheriff  of  Sacramento,  who,  ci 
the  twenty-fourth  of  June,  1869,  levied  on  all  the  goods,  wan 
and  merchandise  of  William  Harris,  and  appellant  E.  C.  Selden, 
and  closed  their  store. 

Under  the  levy,  the  property  was  held  in  custody  for  about  a 
•week,  during  which  time  the  store  remained  closed  and  the  business 
of  the  firm  suspended.  Harris'  interest  in  the  property  was  then 
sold  by  the  Sheriff  at  auction,  and  bought  in  for  Harris  and  Selden 
for  a  nominal  amoimt,  although  really  of  much  value. 

Upon  the  eighth  of  July,  1859,  Harris  applied  by  motion  to  set 
aside  the  judgment  which  had  been  rendered  against  him,  and 
upon  a  plain  showing  that  he  was  not  the  person  intended  to  be 
sued,  and  had  no  connection  with  the  subject  matter  of  the  action, 
by  consent  of  plaintiff's  attorneys  the  motion  was  granted. 

The  present  action  is  brought  by  E.  C.  Selden  to  recover  from 
Cashman,  Sullivan  and  the  Sheriff  who  made  the  levy,  damages  for 
the  injury  sustained  by  him  by  the  levy  upon  the  firm  property  of 
himself  and  Harris,  and  its  detention  and  sale;  the  complaint  aver- 
ring that  he  sustained  great  loss  in  the  injury  done  to  his  business 
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and  to  his  credit,  and  in  the  diminution  of  the  profits  of  his  trade 
'during  the  existence  of  and  subsequently  to  the  levy ;  and  averring 
also,  that  defendants  were  actuated  by  malice  in  making  the  levy, 
-and  made  the  same  without  having  any  reason  to  suppose  that  the 
judgment  against  plaintiff's  partner,  Harris,  was  valid. 

Defendants,  in  their  answer,  justify  under  the  judgment  and 
'execution,  and  aver  that  they  acted  in  good  faith,  in  the  full  belief 
that  the  judgment  was  just  and  legal. 

The  principal  question  upon  the  trial  was  as  to  the  malice  of 
def^dants,  and  whether  their  conduct  had  been  such  as  to  entitle 
the  plaintiff  to  recover  exemplary  damages. 

The  evidence  mainly  relied  upon  by  plaintiff  on  this  point,  is  as 
follows: 

Haswell,  Deputy  Sheriff,  says :  "  I  was  at  the  store  of  William 
Harris  &  Co.  very  shortly  after  the  levy  was  made,  etc  Cashman 
(defendant)  was  there,  and  instructed  me  to  levy  on  the  horse  and 
wagon  belonging  to  the  firm  in  addition  to  the  goods,  and  I  did  so. 
He  also  instructed  me  to  keep  the  property  as  secure  as  possible." 
Again:  "Before  they  (the  books  of  account)  were  locked  up,  I 
allowed  defendant,  Cashman,  to  examine  them."  And  again: 
"  Plaintiff  '-as  there,  and  called  my  attention  to  the  fact  that  Cash- 
man  was  examining  them,  (the  books  of  the  firm)  and  complained. 
T  replied  that  I  supposed  Cashman  to  be  a  partner,  and  on  my 
learning  that  he  was  the  execution  creditor,  I  took  the  books  from 
him."  And  again :  "  The  store  was  closed  under  the  execution. 
Cashman  was  present  when  I  was  there.  Seldon  (plaintiff)  came 
several  times  to  inquire  about  the  books  and  demanded  them,  but 
they  were  refused." 

Another  witness,  Hastings,  the  Sheriff's  keeper,  testifies :  "  One 
man  called  to  pay  the  firm  money,  but  I  did  not  receive  it,  having 
no  authority.  Plaintiff  remonstrated  against  closing  the  store  at 
the  beginning.  Cashman  (defendant)  was  there.  No  attention 
was  paid  to  plaintiff's  objection."  Again:  "There  were  no  goods 
sold  during  the  seven  days,  nor  any  business  done.  At  the  Sheriff's 
sale  I  was  piesent,  as  also  Cashman.  He  inquired  of  me  while  we 
were  taking  an  inventory,  how  the  goods  were  turning  out.  lie 
passed  the  store,  I  think,  almost  every  day.     Once  or  twice  he 
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inquired  how  the  stock  was  turning  out.  Several  persons  came 
there  during  the  time  I  was  there,  and  wanted  to  buy.  Selden 
frequently  remonstrated  against  the  closing  of  the  store.  No  atten- 
tion was  paid  to  his  remonstrance."  Again:  "Selden,  the  plain- 
tiff, at  first  had  access  to  the  books ;  he  was  subsequently  ref usedy 
because  Manlove,  the  Sheriff,  came  down  to  the  store  while  Selden 
was  looking  at  the  books  by  permission  of  Under  Sheriff  Baker. 
Manlove  came  in  and  took  them  from  him  and  ordered  them  locked 
up." 

Another  witness,  Q.  H.  Gushing,  testified:  "I  was  present  ^hen 
Selden  asked  Manlove  for  permission  to  see  the  books;  he  de- 
manded permission,  and  Manlove  (the  Sheriff)  said  he  was  in- 
demnified, was  carrying  out  instructions  from  Cashman  and  Sulli- 
van, (defendants)  as  I  understood  him,  and  refused."  Again: 
"  I  was  present  when  Selden  made  a  direct  appeal  to  Cashman  to 
let  the  business  go  on.  He  said  it  was  a  hard  case  for  him ;  that 
he  knew  nothing  about  the  suit  against  William  Harris ;  that  Har- 
ris was  away;  that  he  (Selden)  didn't  know  that  Harris  owed  any- 
thing, or  that  there  were  judgments  against  him;  that  he  (Selden) 
was  an  innocent  party,  and  that  the  levy,  if  it  continued,  would 
break  him  up.  Cashman  replied,  that  he  would  have  to  go  on 
and  get  his  pay ;  he  was  able  to  respond  to  any  damage  they  might 
get  against  him.  Selden  made  a  proposition  to  Cashman  to  have 
a  receiver  appointed  to  take  charge  of  Harris'  interest,  or  to  take 
from  him  (Selden)  a  bond  of  indemnity  sufficient  to  indemnify 
him  for  his  rights  in  the  premises,  or  to  let  some  suitable  person  be 
put  in  charge  of  Harris'  interest,  to  take  care  thereof,  so  as  to  let 
the  business  go  on,  but  Cashman  refused  all  these  propositions." 

Another  witness,  William  May,  testifies :  "  At  the  sale  under  the 
levy,  defendant  Cashman  was  present.  Mr.  Hyer,  plaintiff's  at- 
torney, forbade  the  sale.  Cashman  ordered  it  to  go  on,  notwith- 
standing.    I  saw  Cashman  one  day  overhauling  the  books." 

Another  witness,  J.  O.  Coursen,  testifies:  "The  books  were 
taken  to  the  Sheriff's  office.  I  went  for  them,  as  plaintiff's  agent^ 
and  asked  for  them  in  the  name  of  plaintiff.  Cashman  and  Baker, 
Under  Sheriff,  were  examining  them.  I  demanded  that  they  should 
be  returned^  but  they  (that  isy  Cashman  and  Baker)  refused  to 
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give  them  up.  I  did  not  get  them  until  I  procured  counsel,  Mr. 
Hyer.  We  then  demanded  the  books,  and  they  were  returned  to 
the  store." 

Jesse  Morrill,  says :  "  I  was  present  at  the  time  the  levy  was 
made.  Defendant  Cashman  and  the  Sheriff  were  also  present. 
Plaintiff  asked  Cashman  by  what  authority  the  levy  was  made. 
Cashman  replied,  on  an  execution  against  William  Harris.  Plain- 
tiff said  there  could  not  be  anything  sold  until  after  the  partnership 
<lebts  were  paid,  and'  that  he  did  not  know  that  Harris  owed  any- 
thing. Cashman  thereupon  told  the  Sheriff  to  go  on  and  do  his 
duty,  to  take  possession  and  close  up  the  store,  and  that  they,  de- 
fondants,  would  be  responsible;  that  their  house  was  responsible 
for  anything  they  ordered  there  done.  Selden  said  he  did  not  want 
the  store  closed  up ;  he  would  give  good  bonds  so  that  defendants 
i>hould  not  go  on  and  close  up  the  store  and  ruin  him.  Cashman 
would  not  consent  to  take  any  bonds.  He  insisted  upon  having  the 
store  closed.  He  would  not  hearken  to  any  proposition  at  all  from 
Selden,  but  directed  the  Sheriff  to  close  the  store.  I  was  at  the 
store  probably  every  day  between  the  levy  and  the  sale.  During 
that  time,  a  number  of  persons  came  to  make  purchases.  They 
could  not  get  anything."  And  again :  "  Cashman  told  the  Sheriff 
to  take  charge  of  the  store  and  see  that  nothing  went  out." 

Evidence  was  also  introduced,  showing  that  the  business  of  plain- 
tiff was  materially  injured  by  the  levy  and  closing  up  of  the  store; 
that  his  credit  was  impaired,  and  that  for  several  months  the  effects 
were  felt  in  a  loss  of  trade. 

Plaintiff  offered  evidence  tending  to  show  the  probable  differ- 
ence between  the  profits  of  his  business  for  the  ten  months  succed- 
ing  the  levy,  and  the  profits  which  would  have  been  realized  had  no 
interruption  of  his  business  by  the  levy  taken  place.  On  defend- 
ants' objection  that  these  damages  were  too  remote,  the  Court 
excluded  the  evidence,  to  which  plaintiff  accepted. 

On  this  point,  however,  the  witness,  Cushing,  testified,  without 
objection,  that  at  the  time  of  the  levy,  plaintiff's  firm  was  doing  a 
business  of  $3,500  to  $4,500  a  month ;  that  the  profit  thereon  was 
thirty-three  and  one-third  per  cent,  or  one-third  of  the  amount; 
•and  that  during  the  first  month  after  their  resumption,  the  business? 
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was  reduced  to  one-fourth  or  one-fifth  of  what  it  had  been,  and  did 
not  finally  recover  until  about  nine  months  afterwards. 

Plaintiff  asked  the  Court  to  instruct  the  jury : 

"  1.  That  if,  in  their  opinion,  the  defendants  acted  wantonly^ 
under  the  evidence,  they  can  give  vindictive  damages* 

"  2.  That  if,  in  the  opinion  of  the  jury  from  the  evidence,  the 
defendants  acted  either  wantonly  or  oppressively,  or  with  gross  neg-- 
ligence  of  plaintiff's  rights,  they  can  give  exemplary  damages. 

"  3.  That  if,  in  the  opinion  of  the  jury  ftora  the  evidence,  the 
defendants  acted  either  wantonly,  maliciously  or  with  gross  negli- 
gence of  plaintiff's  rights,  or  oppressively,  the  jury  can  give  conse- 
quential damages. 

"4.  That  the  jury  can  determine  from  the  evidence  whether 
defendants  acted  either  wantonly,  oppressively  or  with  gross  negli- 
gence of  plaintiff's  rights,  or  maliciously." 

These  instructions  were  refused  by  the  Court^  and  plaintiff  ex- 
cepted. 

The  Court  thereupon  gave  the  jury  the  following  instructions  r 

"  I  shall  charge  that  malice  or  gross  or  willful  disregard  of  plain- 
tiff's rights  has  not  been  suffici«itly  established  to  allow  the  jury 
to  find  vindictive  or  consequential  damages." 

The  Court  further  charged  the  jury  as  follows:  "In  a  great 
measure  I  have  cut  off  plaintiff  from  his  main  source  of  expectation 
of  a  verdict.  The  plaintiff  may  be  regarded  as  owner  of  the  stock 
of  liquors  in  the  store  which  was  seized  and  closed  up  under  exe- 
cution against  Harris  &  Co.  That  execution  was  void  as  against 
Wm.  Harris,  and  the  Sheriff  and  defendants  were  trespassers  in 
taking  possession  of  the  goods  and  detaining  them ;  and  plaintiff  is 
entitled  to  sue  for  and  recover  all  the  damages  he  has  sustained. 
These  damages  are  not  those  remote,  contingent^  hypothetical, 
doubtful  damages  which  arise  on  profits  which  plaintiff  might  have 
made.  You  cannot  estimate  those.  What  you  can  estimate  is  the 
direct  damage  to  his  business  and  goods  resulting  from  their  seizure 
and  detention.  You  cannot  estimate  any  damage  by  way  of  inter- 
est, as  the  value  of  the  goods  has  not  been  proved ;  and  it  is  merely 
because  I  believe  that  plaintiff  has  been  injured  and  damaged  more 
than  the  interest  upon  the  value  of  his  goods  during  their  detentioi^ 
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would  amount  to,  that  I  now  instruct  you  that  he  is  entitled  to  re- 
cover the  profits  he  would  have  made  on  sales  during  the  detention. 
After  the  property  was  restored  to  him,  and  it  was  restored  intact, 
the  damages  that  may  have  ensued  are  too  remote,  consequential 
and  doubtful  to  be  allowed  for  in  your  verdict.  In  addition  to 
these  damages,  you  may  regard  the  expenses — ^twenty-five  dollars — 
testified  to  by  Gushing.  The  injury  which  afterwards  resulted  was 
from  another  source,  and  cannot  now  be  recovered  for  in  domages- 
Your  verdict  should  be  a  liberal  compensation  within  the  limits  I 
have  prescribed,  but  must  not  go  so  far  as  to  indicate  prejudice,  or 
it  would  be  hereafter  set  aside  by  the  Courts."  To  which  said 
charge,  and  each  and  every  part  thereof,  plaintiff  then  and  there 
excepted. 

The  jury  found  for  plaintiff  three  hundred  dollars  damages. 
Plaintiff  moved  for  a  new  trial,  which  was  refused ;  and  from  this 
order  and  from  the  judgment  plaintiff  appeals. 

J.  W.  Winans,  for  Appellant. 

I.  It  was  a  proper  question  for  the  jury  to  find  whether  the 
trespass  of  respondents  was  accompanied  with  malice,  or  wanton  or 
oppressive  conduct,  or  gross  or  willful  disregard  of  plaintiff's 
rights ;  and  the  Court  erred  in  taking  this  question  and  the  several 
branches  thereof  from  the  jury. 

If  there  is  any  evidence,  however  sli^t,  it  is  error  for  a  Court 
to  tell  a  jury  there  is  none,  or  for  the  Court  to  instruct  theui  upon 
the  weight  and  suflSciency  of  evidence.  (Schneer  v.  Lemp,  2 
Bennett,  142;  Emerson  v.  Sturgeon,  3  Id.  170;  Ohushon  v. 
Boone,  10  Mo.  442;  Courtland  v.  Montgomery,  1  Swan,  [Tenn.) 
452 ;  Hayes  v.  Bell,  1  Bennett,  496 ;  Copeland  v.  HvU,  29  Maine, 
03;  Saunderson  v.  Luce,  1  Chandler,  [Wis.]  231;  Richardson  v. 
Provost,  4  Strobh.  57;  Chauteau  v.  Steamboat  St.  Anthony,  12 
Mo.  389 ;  Whitney  v.  State,  8  Id.  165 ;  United  States  v.  Sarchef, 
Gilpin,  273.) 

Bay  V.  Low  (1  Pet.  C.  C.  210)  is  in  close  analogy  with  the 
present  case,  and  the  Court  there  holds,  per  Washington,  J. : 
"  "Whether  the  suit  was  brought  maliciously,  and  for  the  purpose  of 
oppre^ssing  the  defendant,  is  a  conclusion  to  be  drawn  by  the  jury 
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from  all  the  circumstances  of  the  case."  (See  also  Coffin  v. 
Phoenix  Ins.  Co.,  15  Pick.  291;  Salter  v.  Myers,  5  B.  Monroe, 
[Ky.]  281;  Crane  v.  Lessee  of  3f orris,  6  Pet.  21;  Fireman's 
Ins,  Co,  V.  W olden,  12  Johnson,  516.) 

II.  If  the  trespass  of  defendant  was  accompanied  with  malice, 
or  wanton  or  oppressive  conduct,  or  gross  or  willful  disregard  of 
plaintiff's  rights,  plaintiff  was  entitled  to  recover  not  only  conse^ 
quential,  but  even,  in  the  discretion  of  the  jury,  exemplary  dam- 
ages. {Sherman  v.  Dutch,  16  111.  286;  Spegelmoyer  v.  WatJer, 
&  Watts  &  Serg.  540;  Dennison  v.  Hyde,  1  Conn.  508;  Edwards 
et  al.  V.  Beach,  3  Day,  447 ;  Johnson  v.  Courts,  3  Harris  &  Mc- 
Henry,  510;  Dickinson  v.  Boyle,  17  Pick.  78;  Tifts  v.  Culver, 
3  Hill,  180;  Woert  v.  Jenkins,  14  Johnson,  352;  Wylie  v.  South- 
erman,  8  Iredell,  236.) 

"  In  the  action  of  trespass,  vi  et  armis,  for  the  destruction  of  or 
injury  to  chattels,  the  jury  are  not  restricted  in  their  assessment  of 
damages  to  the  mere  pecuniary  loss  sustained  by  the  plaintiff,  but 
may  award  damages  for  the  malicious  conduct  of  the  defendant 
and  the  degree  of  insult  with  which  the  trespass  was  committed." 
(Duncan  v.  Stalcup,  Dev.  &  Bat  440.) 

It  appears,  then,  from  this  authority,  that  even  if  the  conduct  of 
defendants  had  been  accompanied  with  insult  to  the  feelings  of 
plaintiff,  they  would  be  liable  therefor.  Indeed,  the  very  fact  of 
their  ojEcious  intermeddling  with  the  Sheriff,  by  giving  him  various 
instructions,  and  by  themselves  directing  the  movements  of  the 
levy,  the  detention,  and  the  sale,  would  of  itself  involve  a  liability ; 
for  in  Hunter  v.  Burtiss  (10  Wend.  358)  it  is  held,  that  where  an 
illegal  arrest  is  made,  the  attorney,  although  otherwise  not  responsi' 
ble,  becomes  so  if  he  oflSciously  interposes  in  directing  the  arrest 
In  the  present  case,  the  defendant,  Cashman,  was  the  real  actor, 
and  the  Sheriff,  relying  on  his  indemnity,  became  the  mere  passive 
agent  of  his  will. 

III.  The  Court  erred  in  charging  the  jury  that  plaintiff  was  not 
entitled  to  recover  consequential  damages,  or  damages  which  he 
had  sustained  by  loss  of  profits,  and  in  excluding  the  evidence  on 
the  question  of  profits. 

In  Lacour  v.  Mayor  (3  Duer,  420)  the  Court  says:  "Applying 
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the  principle  of  these  cases  to  that  now  before  us,  we  think  the  prof- 
its lost  by  the  suspension  of  the  plaintiffs  work,  in  consequence  of 
the  damage  resulting  from  the  negligence  of  the  defendants,  con- 
stituted a  proper  item  of  damage.  They  were  a  direct  consequence 
of  the  injury.  They  were  proved  to  as  approximate  a  certainty  as 
any  future  event  could  be  proved.  They  were  profits  in  the  prin- 
cipal business  which  was  suspended  by  the  injury,  and  not  those 
resulting  from  some  collateral  or  independent  transaction ;  and  they 
were  proved,  not  by  the  opinion  of  outside  witnesses,  but  by  the 
positive  testimony  of  the  plaintiffs  own  foreman,  who  established 
conclusively  a  uniform  daily  profit  of  from  twenty-five  to  thirty 
dollars,  etc."  In  the  present  case,  the  damage  of  plaintiff  from  loss 
of  profits  for  at  least  one  month,  and  indeed  longer,  (for  the  plaint- 
iff offered  to  show  how  long  the  falling  off  in  his  business  lasted, 
and  the  Court  erroneously  ruled  him  out)  was  also  proved  to  as 
approximate  a  certainty  as  any  future  event  could  be  proved,  and 
a  uniform  monthly  profit  was  clearly  established.  {Scott  v.  Bay, 
8  Maryland,  1  Miller,  432;  SewalVs  Falls  Bridge  v.  Fi^Tce,  3 
Foster,'  [K  H.]  172 ;  Petit  v.  Mercer,  4  B.  Monroe,  51 ;  Clifford 
V.  Richardson,  18  Vt.  620;  Tarleton  v.  McGardey,  Peak,  K  P, 
Cases,  205  —  a  very  strong  case;  Lincoln  v.  Saratoga  &  S.  R.  R. 
Co.,  23  Wend.  425  —  where  it  is  held  that  evidence  of  loss  of  prof- 
its sustained  by  plaintiff  in  consequence  of  the  injury  is  proper  to 
aid  the  jury  in  estimating  the  damages;  Dewint  v.  Wiltsey,  13  Ala, 
509;  Ingraham  v.  Lawson,  6  Bingham's  Xew  Cases,  212;  White 
T.  Mosley,  8  Pick.  356.) 

IV.  The  act  of  defendants,  even  if  performed  under  color  of 
process  against  Harris,  was  a  naked  trespass  against  plaintiff,  and, 
quoad  him,  not  only  constituted  defendants  trespassers  ah  initio, 
but  deprived  them  of  every  extenuation  or  defense  which  arises 
from  wrongful  acts  done  under  color  of  erroneous  process.  (Mor- 
rison V.  Blodgett,  8  ?^.  H.  238;  Johnson  v.  Evans,  7  M.  &  G, 
250;  Bunoll  v.  AcTcer,  23  Wend.  606 ;  Topell  v.  Blaisdell,  5  N.  H. 
193.) 

V.  Defendants,  having  directed  and  aided  the  Sheriff  in  the 
commission  of  an  illegal  act,  are  personally  responsible. to  plaintiff 
for  the  injury  sustained.    (Root  y.  Chandler,  10  Wend.  112 ;  Win- 

Cal.  Bxps.  XX. —  5. 
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ieringham  v.  La  Foy,  7  Cow.  735 ;  Hvmier  v.  Burris,  10  Wend. 
358;  McOuinty  v.  HerricTc,  5  Id.  246.) 

J.  B.  Hamion,  for  Eespondent 

I.  The  record  shows  simply  the  ordinary  course  of  a  plaintiff  in 
execution  endeavoring  to  make  his  money  by  levy  and  sale. 

There  is  nothing  to  show  that  Cashman  said  or  did  anything 
which,  as  plaintiff  in  the  writ,  he  might  not  lawfully  do.  The 
items  of  evidence  relied  on  by  plaintiff  as  showing  malice,  or  wan- 
ton, or  reckless  conduct,  we  are  willing  to  submit  to  the  judgment 
of  the  Court. 

The  judgment  in  favor  of  Cashman  &  Sullivan  against  Moses 
Harris  et  als, —  William  Harris,  whose  property  was  seized,  being 
one  of  the  others  —  was  in  full  force  at  the  time  of  the  levy  and 
sale.  Cashman  supposed  it  to  be  a  valid  judgment,  as  he  was 
guided  entirely  by  his  attorney. 

II.  Defendants,  having  a  judgment  regular  on  its  face,  had  a 
right  to  issue  execution  and  proceed  to  mtdce  their  money ;  and  the 
fact  that  this  judgment  was  subsequently  set  aside  does  not  retro- 
act  so  as  to  make  defendants  liable  as  for  a  wanton  or  malicious 
trespass. 

III.  This  is  eminently  a  case  in  which  a  jury  never  does  jus- 
tice, unless  the  Court  instructs,  as  was  done  here.  If  the  judg- 
ment were  void,  the  jury  naturally  infer  from  that  fact  alone  that 
defendants  must  have  been  actuated  by  malice,  whereas  in  this 
case  it  does  not  even  tend  to  prove  malice. 

The  charge  of  the  Court  was  more  favorable  to  the  plaintiff  than 
the  law  justifies.  The  jury  were  allowed  full  scope  to  give  dam- 
ages for  profits  plaintiff  might  have  made  during  the  stoppage  of 
his  business,  which  was  erroneous. 

IV.  The  charge  of  the  Court  that  there  was  no  evidence  of 
malice  was  right ;  and  even  if  technically  wrong,  the  judgment  will 
not  be  reversed,  because,  on  the  whole  case,  justice  has  been  done* 
(Bemington  v.  Congdon,  4  Rich.  310;  Graham  v.  Bradley,  6 
Humph.  476;  6  Cow.  118;  5  Ga.  456;  English  v.  Marshall,  19 
Cal.;  16  Wend.  663;  7  Id.  160;  Coit  v.  Tracy,  9  Cow.  1; 
Copeland  v.  Copeland,  28  Me.  225;  Pico  v.  Stevens,  18  Cal. 
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377;  Terry  v.  Sickles,  13  Cal.  429;  17  Cal.  669;  3  Graham  & 
Waterman  on  New  Trials,  751-756,  where  most  of  the  cases  are 
cited.)  In  the  first  case  cited  above,  the  Court  instructed  the  jury, 
in  action  for  libel,  that  there  was  no  evidence  of  express  malice 
•where  there  was  slight  evidence  of  it,  but  not  sufficient  to  sustain 
a  verdict,  and  it  was  held  that  this  was  no  groimd  for  new  trial. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

There  is  nothing  in  the  evidence  in  this  case  from  which  a  jury 
would  be  authorized  to  infer  that  the  trespass  complained  of  was 
the  result  of  malice.  The  action  is  for  damages  for  the  seizure  of 
a  stock  of  goods  under  an  execution  issued  upon  a  void  judgment; 
but  the  fact  of  the  invalidity  of  the  judgment  is  not  sufficient  to 
warrant  the  conclusion  that  the  seizure  was  malicious.  The  defend- 
ants acted  in  the  matter  upon  the  advice  of  counsel,  and  there  is 
no  reason  for  supposing  that  they  either  knew  or  suspected  that  the 
judgment  was  invalid.  There  was  nothing  extraordinary  in  the 
circumstances  attending  the  seizure,  and  the  course  ordinarily 
adopted  in  such  cases  seems  to  have  been  substantially  pursued. 
The  seizure  was  undoubtedly  a  hardship  upon  the  plaintiff;  but 
there  is  no  evidence  of  any  wrongful  design  or  willful  misconduct 
tending  to  aggravate  the  offense.  The  case  presented  is  that  of  a 
simple  trespass,  and  the  Court  below  acted  properly  in  refusing  to 
allow  exemplary  damages. 

This  view  of  the  case  disposes  of  the  principal  points  argued  in 
the  briefs  of  counsel ;  and  we  think  that  none  of  the  errors  assigned 
are  sufficient  to  justify  a  reversal.  The  trial  seems  to  have  been 
conducted  in  the  most  favorable  manner  possible  for  the  plaintiff, 
though  the  amount  recovered  is  probably  a  very  inadequate  com- 
pensation for  the  injury  sustained.  The  hardships  of  the  case, 
however,  are  not  to  be  considered;  and  the  right  of  recovery  is 
necessarily  limited  to  such  damages  as  are  susceptible  of  computa- 
tion. The  damages  claimed  on  account  of  the  loss  of  profits  are 
not  of  this  description,  and  the  introduction  of  evidence  upon  the 
subject  could  only  have  resulted  in  confusion  and  embarrassment. 
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It  is  impossible  to  administer  exact  justice  in  cases  of  this  charac- 
ter; and  the  effort  to  do  so  would  terminate  in  conclusions  founded 
to  a  great  extent  upon  speculation  and  conjecture. 
Judgment  affirmed. 


BLACK  V.  SHAW. 

Ths  death  of  an  appellant  after  argument  of  his  case  upon  appeal  does  not  con- 
Btltute  any  ground  for  delaying  a  decision  or  departing  from  the  ordinary 
course  of  procedure,  except  as  to  the  entry  of  the  judgment  which  may  be 
rendered.    The  entry  should  be  of  a  day  anterior  to  the  appeIlant*B  death. 

Hie  rule  is  different  if  the  death  occur  previous  to  the  argument;  in  that  event, 
further  proceedings  can  only  be  had  upon  leave  given  after  suggestion  of  the 
death  is  made. 

Where,  after  the  death  of  the  appellant,  the  appellate  Court  not  being  aware  of 
the  death,  render  a  Judgment  of  affirmance,  upon  subsequent  suggestion  of  the 
fact  the  Judgment  will  be  vacated,  and  a  judgment  of  affirmance  rendered  as 
of  a  day  previous  to  the  death  nunc  pro  tunc, 

Appbai.  from  the  Third  Judicial  District 

The  facta  material  to  the  points  decided  are  stated  in  the  opinion. 

A.  Williams  &  8.  Heydenfeldt,  for  Appellant 

Irving  &  Pate,  for  Kespondents. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J",  and 
NoBTON,  J.  concurring. 

This  case  was  argued  at  the  July  term,  1861,  and  on  the  thir- 
tieth of  December  following:,  judgment  was  rendered  affirming 
the  order  appealed  from.  After  the  argument,  but  before  the  de- 
cision, the  appellant  Shaw  died ;  and  parties  claiming  to  be  inter- 
ested in  the  property  affected  by  the  order  now  ask  that  the 
judgment  may  be  vacated,  the  remittitur  recalled,  and  a  rehearinp: 
granted. 

The  death  of  an  appellant  after  argument  of  his  case  upon  ap- 
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peal  does  not  constitute  any  ground  for  delaying  a  decision  or  de- 
parting from  the  ordinary  course  of  procedure,  except  as  to  the 
entry  of  the  judgment  which  may  be  rendered.  The  entry  should 
be  of  a  day  anterior  to  the  appellant's  death.  (King  v.  Dunn,  21 
Wend.  253 ;  Campbell  v.  Mesier,  4  John's  Ch.  335 ;  and  Miller 
y.  Ounn,  7  How.  Pr.  Rep.  159.)  The  rule  is  diflPerent  if  the  death 
occur  previous  to  the  argument.  In  that  event,  further  proceed- 
ings can  only  be  had  upon  leave  given,  after  suggestion  of  the  death 
is  made. 

In  the  present  case,  we  were  not  aware  of  the  death  of  the  ap- 
pellant at  the  time  the  judgment  was  rendered.  The  entry  must 
therefore  be  corrected.  As  the  death  took  place  on  the  thirteenth 
of  December,  1861,  the  judgment  rendered  must  be  vacated  and 
set  aside,  and  a  judgment  of  affirmance  entered  as  of  the  twelfth  of 
December  nunc  pro  tunc. 

Ordered  accordingly. 


BLUM  IX  PATE. 

In  a  elyll  tctton  it  la  not  a  matter  of  right,  which  either  party  may  claim,  to 
have  a  jury  polled.  Before  the  verdict  is  recorded,  it  is  a  matter  resting  In 
the  discretion  of  the  Court  to  allow  the  proceeding;  it  will  generally  be  al- 
lowed where  circumstances  of  suspicion  attend  the  delivery  of  the  verdict. 
After  the  verdict  is  recorded,  the  proceeding  is  never  allowed.  With  the  as- 
sent of  the  jary  to  the  verdict  as  recorded,  their  functions  with  respect  to 
the  case  cease,  and  the  trial  is  closed. 

Before  a  verdict  is  recorded  it  should  be  declared  by  the  foreman  of  the  Jury,  or 
if  sealed,  read  by  the  Clerk,  so  that  the  parties  may  be  distinctly  informed 
of  its  purport.  It  is  irregular  to  record  the  verdict  before  it  is  thus  an- 
nounced, but  the  irregularity  must  be  objected  to  at  the  time,  or  it  will  not 
be  noticed  on  appeal. 

Assent  to  a  recorded  verdict,  expressed  by  the  foreman,  is  conclusive  upon  all  thl^ 
Jury,  unless  a  disagreement  is  expressed  at  the  time. 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 
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Sidney  V.  Smith,  for  Appellant,  cited  Practice  Act,  sec.  171 ; 
Jackson  v.  Hawks,  2  Wend.  619 ;  and  Fox  v.  Smith,  3  Cow.  23. 

Stanly  &  Hayes,  for  Respondent 

L  Neither  the  plaintiff  nor  the  defendant  has  a  right  to  have 
the  jury  polled.  It  is  the  right  of  the  Court,  for  its  own  satisfac- 
tion, where  the  Court  regards  the  verdict  with  suspicion,  but  not  of 
a  party.  {Stoie  v.  Allen,  1  McCord,  325 ;  Landes  v.  Dayton  et  al. 
Wright,  (Ohio)  659;  Fellow's  case,  5  Greenl.  333;  Commonwealth 
V.  Roby,  12  Pick.  513;  Martin  v,  Maverick,  1  McCord,  27;  and 
Ropps  V.  Barker  et  al.,  4  Pick.  239.) 

II.  When  a  verdict  is  recorded  and  assented  to  by  the  jury,  it  is 
then  final.  (Practice  Act,  sec.  173 ;  Blockley  v.  Sheldon,  7  Johns, 
33;  Root  V.  Sherwood,  6  Johns,  68;  3  Graham  and  Waterman, 
New  Trials,  1406;  Fox  v.  Smith,  3  Cow.  23 ;  and  Paige  v.  O'Neal, 
12  Cal.  494.) 

FiEij),  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J.  and 
NoBTON,  J.  concurring. 

The  only  question  presented  for  consideration  is  whether  a  party 
has  the  right,  in  a  civil  action,  to  poll  the  jury  after  their  verdict  is 
recorded.  The  case  was  submitted  to  the  jury  at  a  late  hour  of 
the  day,  and  by  consent  of  the  parties  the  jury  were  directed  to 
bring  in  a  sealed  verdict,  in  case  of  their  agreement,  on  the  morn- 
ing of  the  following  day.  At  the  opening  of  the  Court  on  the  fol- 
lowing day,  the  jurors  were  present  in  their  appropriate  seats,  and 
each  juror  answered  to  his  name  as  called  by  the  Clerk.  To  the 
inquiry  whether  they  had  agreed  upon  their  verdict,  the  foreman 
responded  that  they  had,  and  at  the  same  time  delivered  to  the 
Clerk  a  sealed  package  containing  the  same.  The  Judge  took  the 
package  from  the  hands  of  the  Clerk  and  opened  it,  and  after 
reading  the  verdict,  though  not  audibly,  gave  it  to  the  Clerk,  who 
recorded  it  in  the  minutes  of  the  Court.  After  the  record  was  thus 
made,  the  Clerk  requested  the  jury  to  listen  to  their  verdict  as  it 
stood  recorded,  and  read  it,  after  which  he  inquired  of  them  if  that 
was  their  verdict.  The  foreman  responded  to  the  inquiry  that  it 
was.     The  counsel  of  the  defendaDt  thereupon  moved  the  Court 
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that  the  jury  be  polled,  but,  upon  objection  of  the  plaintiff,  the  mo- 
tion was  denied.  This  ruling  constitutes  the  error  assigned  for  a 
reversal  of  the  judgment. 

In  criminal  cases  the  statute  provides  that  after  the  verdict  is 
rendered,  and  before  it  is  recorded,  the  jury  may  be  polled,  on  the 
requirement  of  either  party.  In  civil  cases  the  statute,  as  to  poll- 
ing the  j^ry,  is  silent  In  some  States  a  poll  may  be  had  in  civil 
cases  upon  the  demand  of  either  party,  before  the  verdict  is  re- 
corded; in  other  States  the  proceeding  is  allowed  only  under 
special  eircumstances.  The  authorities  show  that  the  proceeding  is 
not  necessarily  an  incident  of  the  trial,  which  a  party  may  at  his 
option  insist  upon ;  but  on  the  contrary,  that  it  is  a  matter  resting 
entirely  in  the  discretion  of  the  Court — ^but  a  proceeding  which  the 
Court  will  generally  allow  when  there  are  circumstances  of  sus- 
picion attending  the  delivery  of  the  verdict.  Thus,  in  Landes  v. 
Dayton  (Wright's  Kep.  659)  the  Supreme  Court  of  Ohio  said: 
**  We  do  not  recognize  any  right  in  a  party  in  a  civil  case  to  poll  a 
jury,  though  we  sometimes  allow  it,  if  the  verdict  is  delivered  un- 
der circumstances  of  suspicion.  It  is,  we  think,  mere  matter  of 
practice,  for  each  Court  to  regulate  for  itself.  It  is  perfectly  re- 
spectful for  counsel  to  ask  leave  to  have  a  jury  polled,  and  it  is  no 
disrespect  in  the  Court  to  refuse." 

Though  the  proceeding  in  civil  cases  may  be  allowed  ii^  the  dis- 
cretion of  the  Court,  before  the  verdict  is  recorded,  it  is  never  al- 
lowed afterwards.  (Blockley  v.  Sheldon,  7  Johns,  33 ;  Walters  v. 
Junkins,  16  Searg.  and  Kawle,  414;  and  Graham  on  Xew  Trials, 
Waterman's  edition,  1406.)  With  the  assent  of  the  jury  to  the 
verdict  as  recorded,  their  functions  with  respect  to  the  case  cease, 
and  the  trial  is  closed.  In  the  present  case,  the  record  was  made 
before  the  verdict  was  announced.  This  was  irregular;  the  ver- 
dict should  in  all  cases  be  either  declared  by  the  foreman  of  the 
jury,  or,  if  sealed,  read  by  the  Clerk,  so  that  the  parties  may  be 
distinctly  informed  of  its  purport.  No  objection,  however,  was 
taken  to  the  course  pursued.  The  appellant  would  seem  to  have 
acted  upon  the  supposition  that  either  party  had  the  right  to  claim 
a  poll  at  any  time  before  the  jury  were  discharged.  In  this  respect, 
as  we  have  shown,  he  was  mistaken.   (See  Martin  v.  Maverick,  1 
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McCord,  27 ;  Ropps  v.  Barker,  4  Pick,  238 ;  and  also  Fellow's  case, 
6  Greenl.  333 ;  Commonwealth  v.  Roby,  12  Pick.  513 ;  and  State 
V.  AUen,  1  McCord,  525.) 

There  is  nothing  in  the  objection  that  the  assent  to  the  verdict 
was  expressed  by  the  foreman,  and  not  by  the  jurore  themselves. 
The  jurors,  acting  as  a  body,  speak  through  their  foreman.  They 
declare  by  his  voice  their  verdict,  and  their  assent  to  th^  same  as 
recorded.  His  assent  is  conclusive  upon  all^  unless  a  disagreement 
be  expressed  at  the  time. 

Judgment  affirmed. 


CRANDALL  v.  AMADOR  COUNTY. 

Whebb  tbe  parties  to  a  controTersy  make  an  agreed  case,  under  tbe  three  hun- 
dred and  seyeaty-seventh  section  of  the  Practice  Act,  which  is  submitted  for 
decision  to  the  District  Court,  the  consideration  of  the  Court  is  restricted  to 
the  facts  admitted  in  the  case. 

Where  the  plaintiff  claimed  that  defendant  was  indebted  to  him,  and,  under  tbe 
section  above  referred  to,  a  case  was  made  and  submitted,  stating  the  facts 
agreed  upon  between  the  parties,  upon  which  the  District  Court  decided  that 
plaintiflTs  demand  was  not  established  without  proof  of  other  and  additional 
facts:  Heid,  that  it  was  error  for  the  Court,  instead  of  rendering  Judgment 
for  the  defendant,  to  make  an  order  based  upon  the  supposition  that  plaintiff 
might  establish  such  other  facts. 

Mandamuat  is  not  the  proper  remedy  for  the  enforcement  of  a  claim  against  a 
eountj,  which  has  been  presented  to  the  Board  of  Supervisors  of  the  county 
and  by  them  rejected.  In  such  cases,  the  ^statute  authorizing  the  party  to 
sue  the  county  has  given  him  a  plain,  speedy  and  adequate  remedy  at  law. 
The  writ  of  mandamus  belongs  only  to  such  as  have  legal  rights  to  enforce^ 
and  find  themselves  without  an  appropriate   legal  remedy. 

To  authorize  a  mcmdamus,  it  must  appear  not  only  that  the  performance  of  the 
act,  to  enforce  which  the  writ  is  asked,  is  a  duty  resulting  from  tbe  oflBce, 
trust  or  station  of  the  Board  or  party  to  whom  the  writ  is  to  be  directed^ 
but  that  the  performance  has  been  requested  and  refused. 

Appbai-  from  the  Sixteenth  Judicial  District 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 

Court 

/ 

Thos.  H.  WUUam^,  for  Appellant 
S.  B.  Axtell,  for  Respondent 
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Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Norton,  J. 
concurring. 

A  question  of  difference  existing  between  the  parties  as  to  the 
liability  of  the  county  of  Amador  for  the  payment  of  jurors^  fees 
in  certain  criminal  actions  before  Justices  of  the  Peace  of  that 
county,  an  agreed  case  was  made  under  the  statute,  and  the  ques- 
tion submitted  to  the  decision  of  the  District  Court  (Prac.  Act, 
sec.  377).  The  plaintiff  claims  that  the  county  is  indebted  to  him 
in  the  sum  of  four  hundred  and  eighty-six  dollars ;  and  the  facts 
afi  admitted  are,  that  the  plaintiff  and  other  parties,  whose  demands 
have  been  assigned  to  him,  rendered  services  as  jurors  in  criminal 
actions  before  Justices  of  the  Peace  of  the  county  on  one  hundred 
and  sixty-two  occasions;  that  the  fees  for  these  services  have  not 
been  paid;  and  that  demands  for  the  fees  were  presented  to  the 
Board  of  Supervisors  for  payment  within  one  year  after  they  be- 
came due,  and  were  rejected.  Upon  the  case  thus  presented,  the 
District  Court  held  that  jurors  in  criminal  actions  in  Justices^ 
Courts  were  entitled,  under  the  statute,  to  receive  three  dollars  a 
day  for  their  services,  but  that  the  county  was  only  liable  for  the 
fees  in  those  cases  where  the  defendant  was  acquitted,  or,  if  con- 
victed, where  he  was  unable  to  pay  the  costs;  that  the  Justices 
certifying  to  the  services  should  state  the  fact  of  acquittal,  or,  if 
conviction  had  taken  place,  that  the  defendants  were  unable  to  pay 
the  costs ;  and  that  these  facts  appearing,  the  Board  of  Supervisors 
would  have  no  discretion  in  the  matter,  but  would  bo  obli^d  to 
audit  the  demands.  The  Court  thereupon  awarded  a  mandamus^ 
directing  the  Board  to  pass  upon  the  claim  of  the  plaintiff  in  ac- 
cordance with  the  views  thus  expressed. 

Acting  upon  the  suggestion  made  by  the  Courts  the  plaintiff  pre- 
sented  to  the  Board  of  Supervisors  for  allowance  the  claim  for  his 
own  services  as  juror,  and  for  the  services  as  jurors  of  the  other 
parties,  whose  demands  were  assigned  to  him,  accompanied  by  the 
certificate  of  one,  and  the  affidavit  of  the  other  Justices,  before 
whom  the  actions  were  tried,  of  the  acquittal  of  the  defendants,  or, 
Trhere  convicted,  of  their  inability  to  pay  the  costs.  The  Board 
passed  upon  the  claim  thus  presented,  and  disallowed  and  rejected 
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it.  The  plaintiff  thereupon  applied  to  the  District  Court  for  a 
mcmdanvus  to  compel  its  allowance.  An  alternative  writ  was  is- 
suedy  to  which  the  Board  answered,  admitting  the  presentation  of 
the  claim  with  the  accompanying  certificates  and  affidavit  of  the 
Justices,  and  its  rejection,  qnd  setting  up  in  substance  that  the 
evidence  offered  of  the  liability  of  the  county  was  incompetent,  on 
the  ground  that  the  Justice  of  the  Peace,  whose  affidavit  constituted 
the  proof  of  the  greater  portion  of  the  services  for  which  the  claim 
was  made,  was  interested  in  the  action  of  the  Board,  being  in  fact 
the  owner  of  the  claim  prosecuted  in  the  name  of  the  plaintiff,  and 
insisting  that  the  plaintiff  had  a  plain,  speedy  and  adequate  rem- 
edy in  the  ordinary  course  of  the  law.  After  argument  upon  the 
answer,  the  Court  gave  judgment  that  a  peremptory  mandamus 
issue,  commanding  the  Board  to  audit  the  claim  of  the  plaintiff  for 
four  hundred  and  eighty-six  dollars,  and  to  direct  warrants  to  issue 
therefor.     From  this  judgment  the  appeal  is  taken. 

The  action  of  the  District  Court  upon  the  agreed  case  was  irreg- 
ular and  unauthorized.  The  consideration  of  the  Court  was  re- 
stricted to  the  facts  admitted,  and  its  judgment  could  not  be  based 
upon  any  other  facts  which  it  may  have  supposed  the  plaintiff  could 
establish.  (Neilson  v.  Gommsrcial  Mutual  Insurance  Co.,  3  Duer, 
463.)  As  the  agreed  case  did  not  show  that  the  services  for 
which  the  jurors'  fees  were  claimed  were  rendered  in  cases  where 
the  defendants  were  acquitted,  or,  if  convicted,  where  they  were 
unable  to  pay  the  costs,  and  as  these  facts  were  essential  to  create 
any  liability  against  the  county,  (assuming  that  the  county  was 
liable  in  any  event  for  jurors'  fees  in  criminal  cases  in  Justices' 
Courts)  the  Court  should  have  rendered  judgment  against  the 
plaintiff.  The  judgment  awarding  a  mamdaanus  to  the  Supervis- 
ors, and  the  decision  that  upon  certain  certificates  of  the  Justices 
of  the  Peace  being  presented  to  them  they  would  have  no  discre- 
tion in  the  matter,  but  would  be  bound  to  audit  the  claim  of  the 
plaintiff  was  entirely  foreign  to  the  controversy  between  the  parties. 

But  laying  this  action  of  the  Court  aside,  and  treating  the  sub- 
sequent steps  taken  by  the  plaintiff  as  independent  proceedings  to 
enforce  the  claim  against  the  county,  mandamus  was  not  the  appro- 
priate remedy.     The  statute  has  provided  a  plain,  speedy  and  ade- 
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quate  remedy  in  the  ordinary  course  of  law,  where  a  demand 
preferred  against  a  county  has  been  disallowed  by  the  Board  of 
Supervisors.  It  has  authorized  in  such  cases  the  party  aggrieved 
to  sue  the  county,  and  such  should  have  been  the  plaintiff's  course. 
(Laws  of  1854,  chap.  41;  and  of  1855,  chap.  47,  sec,  24.) 
*'  The  invariable  test,"  says  Mr.  Justice  Harris,  of  the  Supreme 
Court  of  New  York,  "  by  which  the  right  of  a  party  applying  for 
a  mandarmis  is  determined,  is  to  inquire  first  whether  he  has  a 
clear  1^1  right ;  and  if  he  has,  then,  secondly,  whether  there  is 
any  adequate  remedy  to  which  he  can  resort  to  ei^orce  his  right.. 
If  there  is,  he  cannot  have  a  mandamus.  The  writ  only  belongs 
to  such  as  have  legal  rights  to  enforce,  and  find  themselves  ^vithout 
an  appropriate  l^al  remedy.  To  prevent  a  failure  of  justice,  and 
only  for  this,  the  Court  will  avail  itself  of  this  extraordinary 
power."    (The  People  v.  Thompson,  25  Barb.  73.) 

The  case  of  San  Francisco  Gas  Company  v.  The  Board  of 
Supervisors  of  San  Francisco  County  (11  Cal.  42)  has  no  appli- 
cation. We  there  sustained  a  judgment  of  the  District  Court 
awarding  a  mandamus  directing  the  Board  to  proceed  and  audit 
the  claims  of  the  relator;  but  we  did  so  expressly  on  the  ground 
that  to  audit  the  claims  did  not  require  the  Board  to  allow  them ; 
that  though  the  Board  was  required  to  act  on  the  subject  of  the 
claims,  their  allowance  was  a  matter  within  its  discretion.  In 
the  case  at  bar  it  is  not  pretended  that  the  Board  refused  to 
act  on  the  subject.  It  is  admitted  that  it  did  act,  and  rejected 
the  claim  of  the  plaintiff.  There  was  no  basis  therefore  for  the 
writ;  for  to  authorize  a  mandamus,  it  must  appear,  not  only  that 
the  performance  of  the  act,  to  enforce  which  the  writ  is  asked,  is  a 
duty  resulting  from  the  ofiice,  trust  or  station  of  the  Board  or  party 
to  whom  the  writ  is  to  be  directed,  but  that  the  performance  has 
been  requested  and  refused.  (People  v.  Romero,  18  Cal.  89.) 
Besides,  the  judgment  awarding  the  peremptory  mandamus  in  the 
present  case,  not  merely  commands  the  Board  to  audit  the  claim, 
but  also  to  direct  the  issuing  of  warrants  for  the  same. 

The  judgment  of  the  District  Court  must  be  reversed,  and  that 
Court  directed  to  dismiss  the  writ  and  to  enter  judgment  upon  the 
agreed  case  in  favor  of  the  county ;  and  it  is  so  ordered. 
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THE  PEOPLE  V.  JACOB  lOTERS. 

It  is  not  oi&cessary  that  an  indictment  for  arson  should  state  in  terms  that  the 
defendant  "  set  fire "  to  the  dwelling  house  —  an  averment  that  the  defend- 
ant "  feloniously,  willfully  and  maliciously  did  bum  and  cause  to  be  burned  ** 
is  in  this  respect  sufficient. 

The  People  v.  Hood  (6  Cal.  236)  commented  upon  and  overruled. 

The  averments  of  an  indictment  for  arson  must  be  direct  and  certain  as  to  the 
ownership  of  the  dwelling  house  which  the  defendant  is  accused  of  burning. 
An  indictment  which  leaves  the  question  of  ownership  to  rest  upon  conjecture, 
or  to  be  made  out  by  argument,  is  demurrable. 

The  allegation  of  the  owncrrshlp  of  the  building  burned  is  a  part  of  the  description 
of  the  offense,  and  it  must  be  direct  that  the  building  was  the  property  of  the 
person  who  at  the  time  was  occupying  it  in  his  own  right. 

Thus,  where  the  language  of  the  indictment  in  reference  to  the  ownership  was  — 
"  which  said  dwelling  house  was  then  and  there  the  property  of  one  Lemon» 
and  was  then  and  there  the  dwelling  house  of  one  Chinamen,  a  human  being, 
whose  real  name  is  to  the  jurors  unknown :  "  Held,  on  demurrer,  that  the  in- 
dictment was  insufficient. 

An  indictment  for  arson  which  contains  two  averments  as  to  the  ownership  of  the 
dwelling  house,  either  of  which  without  the  other  is  good,  but  which  are  repug- 
nant to  each  other,  is  demurrable. 

Mo  allegation  in  an  indictment,  which  is  descriptive  of  the  identity  of  what  is 
legally  essential  to  the  offense  charged  therein,  can  be  rejected  as  surplusage. 

On  the  appeal  of  a  criminal  case  the  tfanscrlpt  may  be  filed  with  the  Clerk  of 
the  Supreme  Court  without  the  payment  of  the  fees  therefor  in  advance.  In 
such  action  the  Clerk  cannot  refuse  to  render  his  services  for  the  People  on 
account  of  nonpayment  of  fees. 

Appeal  from  the  Sixth  Judicial  District. 

A  motion  having  been  made  by  the  District  Attorney  for  leave  to 
file  the  transcript  in  this  case  without  payment  of  Clerk's  fees,  the 
following  opinion  was  delivered  by  Norton^  J.  —  the  other  Jus- 
tices concurring. 

A  motion  is  made  in  this  case  by  the  District  Attorney  of  Sacra- 
mento county  for  leave  to  file  the  transcript  of  the  record  with  the 
Clerk  of  the  Court  without  payment  of  the  Clerk's  fees  in  advance. 

The  District  Attorney  in  prosecuting  actions  for  the  People  is  a 
public  agent,  and  is  not  personally  liable  to  other  officers  for  the 
fees  payable  to  them  for  their  services  in  such  actions.  It  follows 
that  he  cannot  be  required  to  advance  such  fees  from  his  own  funds. 
There  appears  to  be  no  provision  of  law  for  paying  fees  in  advance 
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on  behalf  of  the  People,  or  furnishing  public  officers  with  the  means 
of  making  such  advances.  The  result  is  that  the  Clerk  must  ren* 
der  his  services  in  actions  prosecuted  by  the  People  without  receiv* 
ing  his  fees  in  advance,  or  the  wheels  of  justice  are  blocked.  With- 
out entering  into  a  consideration  of  the  question  whether  a  publio 
officer  is  bound,  as  an  incident  of  his  office,  to  render  any  services 
pertaining  to  his  office  which  may  be  required  on  behalf  of  the 
People,  without  regard  to  the  time  or  mode  of  payment  of  his  fees, 
or  ^vhether  they  will  be  paid  at  all,  we  think  at  least  that  such  offi- 
cer may  be  presimied  to  have  taken  his  office  under  an  implied  un- 
derstanding that  he  is  to  render  his  official  services  to  the  People 
when  required,  and  to  obtain  his  fees  in  the  manner  provided  by 
law  for  the  payment  of  public  dues ;  that  is,  by  presenting  an  ac- 
count to  the  proper  officers  for  allowance  and  payment. 
Motion  granted. 

W.  W.  Upton,  for  Appellant,  cited  Arch.  Crim.  PI.  47-49; 
Wharton's  Am.  Cr.  L.  132,  529;  1  Chit.  Cr.  L.  242;  4  Black, 
Com.  222;  7  Porter  [Ala.]  495;  People  v.  Aro,  6  Cal.  208; 
People  V.  Parsons,  Id.  487 ;  People  v.  Dolan,  9  Id.  576 ;  People  ▼. 
Saviers,  14  Id.  30 ;  People  v.  Beatty,  Id.  566. 

Francis  McConnell,  for  Respondent. 

I.  The  indictment  should  state  that  the  defendant  "  set  fire  to 
the  dwelling  house,  and  more  specifically  the  circumstances  of  the 
burning."  (People  v.  Hood,  6  Cal.  236;  11  Stanton  [Ohio]  282; 
Chitty^s  Cr.  Law,  227,  and  cases  there  cited;  Wharton's  Cr.  Law, 
4th  Ed.  372;  4  Porter  [Ala.]  397;  State  v.  Denman,  8  Wis. 
494;  Wharton's  Precedents,  2d  Ed.  256;  3  Arch.  Cr.  Pr.  &  PL 
485;  People  v.  Wallace,  9  Cal.  30;  8  Id.  42;  9  Id.  313;  14  Id, 
101.) 

II.  The  indictment  is  defective  in  its  statement  of  the  owner- 
ship of  lie  dwelling  house.  (People  v.  Gaits,  16  Wend.  159;  7 
Blackston's  R.  168;  17  Pick.  395.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
concurring. 

This  is  an  indictment  for  arson,  in  which  it  is  averred  that  the 

Digitized  by  LjOOQIC 


18  SUPREME  COURT  —  APRIL  TERM,  1862. 

People  V.  Myers. 

defendant  "feloniously,  willfully  and  maliciously  did  burn,  eaid. 
cause  to  be  burned,  a  certain  dwelling  house,  there  situate,  which 
said  dwelling  house  was  then  and  there  the  property  of  one  L. 
Lemon,  and  was  then  and  there  the  dwelling  house  of  one  China- 
man, a  human  being,  whose  real  name  is  to  the  jurors  of  the  said 
grand  jury  unknown,  and  the  said  Chinaman,  the  human  being  last 
aforesaid,  was  then  and  there  in  the  said  dwelling,  at "  etc.  A  de- 
murrer to  the  indictment  having  been  sustained,  the  People  have 
appealed,  and  on  the  argument  the  respondent  assigns  two  objec- 
tions to  the  indictment. 

1.  That  it  does  not  state  that  the  defendant  "  set  fire  "  to  the 
dwelling  house.  In  the  precedents  of  indictments  in  Great  Britain 
and  in  the  several  States  in  this  coimtry  at  the  present  day,  this 
expression  is  usually  contained,  but  this  is  because  in  the  later  stat- 
utes in  Great  Britain,  and  in  most  of  our  States,  the  crime  of  arson 
is  defined  as  being  the  "  setting  fire  to  and  burning,"  etc.  In  this 
State,  and  in  some  other  States,  the  crime  is  defined  as  being  the 
''  burning  or  causing  to  be  burned,"  etc.  Blackstone  says :  "  Arson, 
>ab  ardendo,  is  the  malicious  and  willful  burning  of  the  house  or 
i otherwise  of  another,"  and  "as  to  what  shall  be  said  to  be  a  burn- 
ing, so  as  to  amount  to  arson,  a  bare  intent  or  attempt  to  do  it  by 
actually  setting  fire  to  a  house,  unless  it  absolutely  hums,  does  not 
fall  within  the  description  of  incendit  et  combusit,  which  w^re  words 
necessary  in  the  days  of  law  Latin  to  all  indictments  of  this  sort." 
(4  Black.  Com.  220,  222.)  '  In  East's  Pleas  of  the  Crown,  second 
volume,  pages  1015,  etc.,  various  statutes  are  given  which  were 
enacted  prior  to  the  9th  George  T,  and  in  which  the  offense  is  de- 
fined to  be  the  "  burning  or  causing  to  be  burned ;"  but  the  statute 
of  9  George  I,  chap.  22,  enacts  that  "  if  any  person  or  persons 
shall  set  fire  to  any  house,"  etc. ;  and  Mr.  East  says :  "  At  com- 
mon law  it  was  necessary,  as  before  observed,  to  state  an  actual 
burning,  but  the  statute  (9  George  T)  using  the  term  *  set  fire  to' 
the  house,  it  is  now  become  common  to  state  both,  though  in  effect 
meaning  the  same  thing."  (2  East's  Pleas  of  the  Crown,  1033, 
sec.  11.)  It  appears,  therefore,  that  before  the  introduction  of  the 
terms  "  set  fire  to "  in  the  statute  defining  the  offense,  it  was  not 
usual,  and  of  course  not  deemed  necessary  to  employ  those  terms 
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in  the  indictment.  Accordingly  now,  in  the  State  of  Massachu- 
setts, where  the  statute,  like  ours,  defines  the  offense  as  "  the  burn- 
ing or  causing  to  be  burned,"  the  precedents  of  indictments  do  not 
contain  this  expression.  (Wharton's  Am.  Cr.  Law,  4th  Ed.  sec. 
1626;  Whart.  Prec.  of  Indict,  and  Pleas,  sec.  392.)  In  New 
Jersey  also  the  statute  is  Kke  ours,  (N.  J.  Revised  Laws,  251,  sec. 
28)  and  in  the  case  of  State  v.  Price  (6  Halstead,  203)  an  indict- 
ment is  set  out  at  length,  in  which  it  is  charged  that  the  defendant 
one  bam  "willfully  and  maliciously  did  bum  and  cause  to  be 
bumed."  As  a  precedent  of  a  form  of  indictment  this  is  entitled 
to  special  weight,  as  it  was  brought  before  a  Court  in  a  case  which 
was  closely  contested,  and  in  which  every  objection  was  taken,  how- 
ever minute,  which  was  deemed  available,  while  this  poiat  was  not 
raised,  although  the  allegation  was  under  consideration  on  an  ob- 
jection that  it  used  the  word  " and^'  instead  of  "  or.'^  In  the  case 
of  the  People  v.  Hood,  (6  CaL  236)  in  which  the  charge  was  that 
"  he  did  bum  or  cause  to  be  burned  a  certain  dwelling  house,"  etc., 
it  was  held  not  to  be  a  sufficient  description  of  the  offense,  because 
the  facts  and  circumstances  of  the  alleged  offense  were  not  suffi* 
ciently  set  forth;  and  the  case  of  The  People  v.  Jacinto  Aro  (6 
CaL  207)  is  referred  to  as  authority  for  the  ruling.  This  latter 
was  an  indictment  for  murder,  and  the  case  is  only  authority  in 
this  application,  for  the  general  proposition  that  the  facts  and  cir- 
cumstances constituting  the' offense  must  be  stated.  This  is  not 
questioned.  But  the  words  "  set  fire  to  '*  are  not  a  part  of  the 
definition  of  the  offense,  either  by  our  statute,  or  as  it  would  seem, 
at  common  law ;  and  their  use,  in  addition  to  the  allegation  that 
"he  burned  and  caused  to  be  burned,"  would  not  aid  at  all  in  ap- 
prising the  defendant  of  the  dbarge  made  against  him.  We  believe 
it  is  not  claimed  that  it  was  requisite  to  set  forth  the  mode  or  man- 
ner of  setting  the  fire  or  causing  the  burning.  The  decision  in  the 
case  of  The  People  v.  Hood,  on  this  point,  was  made  without  due 
consideration,  and  should  be  overruled. 

2.  That  the  indictment  sets  forth  in  the  same  count  that  Lemon 
is  the  owner  of  the  dwelling  house  burned,  and  that  it  was  the 
dwelling  house  of  a  Chinaman  whose  name  is  unknown.  It  is 
essential  that  the  indictment  should  show  that  the  building  burned 
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is  the  property  of  another.  (East's  Pleas  of  the  Crown,  1034.) 
And  this  was  so  held  where  the  statute,  like  ours,  did  not  say  so  in 
terms.  (The  People  v.  Gates,  15  Wend.  159.)  The  allegation 
of  the  ownership  of  the  building  burned  is  a  part  of  the  description 
of  the  offense.  It  is  a  general  rule  of  criminal  pleading,  as  well  as 
a  provision  of  our  statute,  (Cr.  Pr.  Act,  sec.  239)  that  the  indict- 
ment must  be  direct  and  certain  as  it  regards  the  offense  charged. 
In  this  indictment  it  is  altogether  uncertain  whether  the  building 
burned  was  the  dwelling  house  of  Lemon  or  the  Chinaman.  It  may 
be  conjectured  that  it  is  intended  to  assert  that  the  general  prop- 
erty was  in  Lemon,  and  the  special  property  or  the  possession 
coupled  with  an  interest  was  in  the  Chinaman,  and  the  statement 
that  the  Chinaman  was  then  in  the  dwelling  house  would  aid  this 
conjecture.  But  the  meaning  of  such  an  averment,  if  it  were  ad- 
missible to  make  such  an  averment  in  this  form,  cannot  be  left  to 
rest  upon  conjecture  or  to  be  made  out  by  an  argument.  The  de- 
fendant must  be  distinctly  informed  whose  dwelling  house  he  is 
accused  of  burning.  It  is  urged  in  reply  that  surplusage  may  be 
irejected.  But  no  allegation  which  is  descriptive  of  the  identity  of 
what  is  legally  essential  to  the  charge  in  the  indictment  can  be  re- 
jected as  surplusage.  (United  States  v.  Howard,  3  Sum.  12.) 
Such  is  the  character  of  these  allegations.  Either  would  be  suffi- 
cient as  an  averment  without  the  other;  but  they  are  repugnant, 
and  cannot  both  be  proved  on  the  trial  as  descriptive  of  the  offense, 
nor  can  the  defendant  know  with  certainty  which  the  people  will 
elect  to  consider  surplusage  or  as  to  which  he  must  prepare  to 
defend.  The  averment  should  be  direct,  that  the  house  burned 
was  the  property  of  the  person  who  at  the  time  was  occupying  it 
in  his  own  right,  for  instance,  as  a  tenant. 

For  the  reason  assigned  in  the  second  objection,  the  indictment 
is  bad,  and  the  judgment  must  be  affirmed* 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORIflA  v.  EN- 
RIQUE HUBER. 

Ths  Btatatory  proTisioiui  for  aoqalrlnff  JuriBdictlon  of  the  person  of  a  defendant, 
by  publication  of  the  sommoiiB  in  the  stead  of  a  personal  service,  mast  be 
strictly  pursued. 

An.  order  to  publish  a  sammont  made  in  adfance  of  the  Issuance  of  the  summona 
is  a  nullity. 

Where,  after  complaint  filed  and  before  any  summons  was  issued,  an  order  waa 
obtained  from  the  Judge  that  *'  snmmona  do  issue  '*  and  that  it  be  published, 
and  without  any  further  order  summons  was  subsequently  issued  and  pub< 
lished:  Heid,  that  the  attempt  thus  to  acquire  Jurisdiction  of  the  defendant 
was  ineffectual,  and  that  a  judgment  rendered  against  him  by  default,  without 
any  other  serrice  of  process,  was  Toid. 

She  Judge  has  no  power  to  order  a  summons  to  issue,  but  only  to  order  a  summons 
already  issued  to  be  served  in  a  special  manner. 

Affsax.  from  the  Fifteenth  Judicial  District. 

Action  to  recover  of  defendant  $3,011. 35.  Complaint  was  filed 
on  the  twenty-second  day  of  April,  1861 ;  on  the  thirteenth  day 
of  May,  1861,  plaintiffs  attorney  applied,  on  affidavit  to  the  Judge, 
for  an  order  to  publish  the  summons. 

On  the  same  day,  the  Judge  made  the  order,  as  follows :  "  Upon 
reading  the  foregoing  affidavit  and  duly  considering  the  same,  it  is 
ordered  that  summons  in  said  cause  do  issue,  and  that  the  same  be 
published,  &c.,"  in  the  usual  form.  No  summons  was  issued  in  the 
action  until  the  seventeenth  of  May.  Of  this  summons  publication 
was  made  without  any  further  order;  and  in  December,  1861,  on 
proof  of  the  publication,  plaintiff  had  judgment  for  the  amount 
prayed  for;  from  which  judgment  defendant  appeals — assigning 
as  error  that  the  Court  obtained  no  jurisdiction  of  his  person. 

Delo3  Lake,  for  Appellant. 

Attorney  General,  for  Respondent 

NoBTON,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J, 
and  Cope,  J.  concurring. 

The  statutory  provisions  for  acquiring  jurisdiction  of  the  person 
of  a  defendant,  by  publication  of  the  summons  in  the  stead  of  a 

Cal.   Reps.  XX. — 0. 
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personal  service,  must  be  strictly  pursued.  (Jordan  v.  Gihlifij  12 
Cal.  100;  Evertson  v.  Thomas,  5  How.  Pr.  R.  45;  Kendall  v. 
Waskbvm,  14  Id.  380.)  Actions  are  commenced  by  the  filing  of 
a  complaint  and  the  issuing  of  a  summons  thereon.  After  the  sum- 
mons is  issued,  it  is  to  be  served.  Ordinarily  the  service  is  to  be 
personal ;  but  in  some  cases,  the  service  may  be  made  by  a  publica- 
tion of  the  summons,  pursuant  to  an  order  of  the  Court  or  a  Judge. 
(Civil  Prac  Act,  sees.  22,  29,  30.)  There  is  no  provision  that  a 
Judge  may  order  a  summons  to  issue.  His  only  power  is  to  order 
the  sunmions,  which  has  already  issued,  to  be  served  in  a  special 
manner.  In  some  cases,  certain  other  orders  may  perhaps  be 
signed  by  a  Judge  at  Chambers  before  the  order  can  properly  take 
effect;  for  instance,  an  injunction  may  be  issued  at  the  time  of 
issuing  the  summons,  (Sec  113)  but  as  the  two  things  cannot  be 
done  literally  at  the  same  point  of  time,  if  the  injunction  order  is 
actually  signed  before  the  issuing  of  the  sxmomons,  the  order  is  in- 
choate, and  is  not  intended  to  and  does  not  take  effect  until  the 
issuing  of  the  sunmions.  But  in  this  case,  there  is  no  room  for 
supposing  such  an  intention,  or  for  treating  the  order  as  inoperative 
until  the  summons  issued,  as  the  order  itself  provides  for  the  future 
issuing  of  the  summons.  The  order,  "  that  summons  in  said  cause 
do  issue,  and  that  the  same  be  published,"  etc,  was  filed  in  the 
Clerk's  office  on  the  thirteenth  day  of  May,  and  the  summons  itself 
was  not  issued  until  the  seventeenth  day  of  May.  An  order  of 
this  nature  cannot  thus  be  made  in  advance,  and  to  become  opera- 
tive at  some  future  day  when  the  plaintiff  may  see  fit  to  commence 
his  action  by  taking  out  his  summons,  if  such  could  be  supposed  to 
be  the  intention.  The  Practice  Act  contemplates  that  the  Judge 
must  be  satisfied  by  affidavit  of  the  absence  of  the  defendant  at  the 
time  when  he  is  applied  to  for  his  order,  and  when  it  is  to  take 
effect.  If  an  order  might  be  procured  in  advance  and  held  four 
days  before  taking  out  the  summons,  it  might  be  so  held  for  a  much 
longer  time,  and  so  that  when  the  summons  actually  issues,  the  de- 
fendant may  have  returned  to  the  State.  In  this  case,  it  is  stated 
in  the  affidavit  that  the  absence  is  temporary.  (See  Rawdon  v. 
Corbin,  3  How.  Pr.  R.  416.)  There  being,  therefore,  no  valid 
order  for  the  service  by  publication  of  the  summons  which  was 
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issued  in  this  action,  the  attempt  to  acquire  jurisdiction  of  the  de- 
fendant was  ineffectual,  and  the  judgment  is  void. 

It  is  imnecessary  to  express  an  opinion  upon  the  other  objections 
alleged  by  the  appellant 

Judgment  reversed* 


CUMMINS  V.  SCOTT. 

Ths  eommencemeiit  to  build  a  fence  for  the  purpose  of  IncloBlng  a  parcel  of  pub- 
lic land  is  not  of  itself,  without  the  aid  of  other  facts,  a  possession  of  the 
tract  intended  to  he  inclosed. 

Preston  y.  Kehoe  (15  Cal.  815)   affirmed. 

In  ^rder  to  establish  possession  in  an  action  for  forcible  entry  and  unlawful  de- 
tainer by  the  aid  of  the  Act  of  1852  concerning  possessory  actions,  it  is  in- 
dispensable for  the  plaintiff  to  proTO  that  the  premises  upon  which  the  de- 
fendant entered  are  within  the  lines  described  in  the  affidavit  required  by 
said  act  to  be  recorded. 

Proof  of  the  location  under  that  act  of  a  tract  of  one  hundred  and  sixty  acres, 
and  of  the  occupation  of  thirty  or  forty  acres,  together  with  testimony  that 
defendant's  entry  was  within  lines  claimed  by  plaintiff  as  his  l>oundary,  is 
not  suffici^it.  The  proof  must  show  that  the  boundaries  described  In  the 
affidavit  include  the  land  entered  upon. 

Where  the  evidenca  la  conflicting,  this  Court  will  not  interfere  with  a  verdict ;  but 
where  there  ia  no  evidence  upon  a  point  essential  to  sustain  the  verdict,  a 
new  trial  wiU  be  ordered. 

Appeal  from  the  County  Court  of  Marin  County. 

This  action  was  commenced  in  a  Justice's  Court,  and  appealed 
to  the  County  Court,  and  there  tried  de  novo.  Verdict  and  judg- 
ment being  for  plaintiff,  defendant  moved  for  a  new  trial,  whicli 
was  refused,  and  from  this  order  the  appeal  is  taken.  The  facts 
are  sufficiently  stated  in  the  opinion. 

John  Reynolds,  for  Appellant,  cited  Frazer  v.  Hanlon,  5  Cal. 
166;  Mintwm  v.  Burr,  16  Id.  107;  Preston  v.  Kehoe,  15  Id. 
815 ;  House  v.  Kaiser,  8  Id.  499. 

C.  M.  Brosman,  for  Respondent,  cited  Barnes  v.  Stark,  4  Cal. 
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412;  6  Id.  63;  Smith  v.  Morrow,  7  B.  Man.  284;  Martin  v. 
Simpson,  14  McCord,  262;  Bennet  v.  Heihington,  16  Serg.  & 
Rawle,  193. 

NoBTow,  J.  delivered  the  opinion  of  the  Court  —  Fiei^d,  C.  J. 
ooncurring. 

This  is  an  action  brought  under  the  act  concerning  forcible 
entries  and  unlawful  detainers. 

The  plaintiff  gave  in  evidence  an  affidavit  and  the  record  thereof, 
to  show  the  location  of  a  claim  to  an  hundred  and  sixty  acres  of 
land,  under  the  act  prescribing  the  mode  of  maintaining  and  defend- 
ing possessory  actions  on  public  lands  in  this  State,  and  also  proved 
the  inclosure  and  occupancy  of  thirty  or  forty  acres  of  land,  and 
the  ownership  of  a  house  thereon,  of  the  value  of  three  or  four 
hundred  dollars.  lie  then  proved  that  he  was  in  the  act  of  build- 
ing a  fence  along  a  certain  line,  when  the  defendant  came  and 
pulled  down  a  portion  of  the  fence,  and  built  or  extended  a  fence 
of  his  own  upon  a  portion  of  the  ground  which  the  plaintiff  claimed. 
The  fence  which  the  plaintiff  was  buliding  didnot  form  an  inclosure, 
but  was  the  commencement  of  what  was  intended  to  be  an  inclos- 
ure. He  did  not  prove  an  actual  occupancy,  other  than  the  com- 
mencement of  this  fence,  of  the  premises  upon  which  the  defendant 
entered.  The  commencement  of  the  fence  was  not  of  itself,  and 
without  aid  from  other  facts,  a  possession  of  the  premises  upon 
w'hich  the  defendant  entered,  and  which  have  been  recovered  by 
the  judgment  in  this  case.  (Preston  v.  Kehoe,  15  Cal.  315; 
House  v.  Kaiser,  8  Cal.  499.)  The  forcible  interference  with  his^ 
work  by  the  defendant,  however  wrongful  it  may  have  been,  cannot 
be  redressed  in  this  action.  Several  witnesses  testified  as  to  the  lines 
of  "plaintiff's  claim"  as  he  had  pointed  them  out,  and  that  the 
premises  upon  which  the  defendant  entered  were  within  those  lines. 
But  no  evidence  was  given  that  these  lines  corresponded  with  the 
lines  in  the  plaintiff's  affidavit,  and  no  reference  was  made  by  the 
witnesses  to  the  affidavit.  If  they  had  testified  that  they  knew  the 
boundaries  of  the  tract  as  described  in  the  affidavit,  it  might  have 
been  urged,  perhaps,  that  they  alluded  to  that  tract  in  speaking  of 
the  plaintiff's  "  claim."     But  in  the  absence  of  any  such  reference 
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to  the  affidavit,  or  that  the  witnesses  knew  of  its  existence,  this 
claim  may  as  well  have  referred  to  any  other  tract  to  which  the 
plaintiff  claimed  a  right.  In  order  to  recover  in  this  action  by  the 
aid  of  the  act  concerning  possessory  actions,  it  was  indispensable 
to  prove  that  the  premises  upon  which  the  defendant  entered  were 
within  the  lines  described  in  the  plaintiff's  affidavit.  This  is  the 
necessary  result  of  the  provisions  of  the  third,  fourth  and  sixth 
sections  of  the  act.  Upon  this  point  no  proof  was  offered.  It  is 
not,  therefore,  a  case  of  conflict  of  evidence,  which  this  Court 
would  decline  to  weigh,  but  of  the  entire  absence  of  evidence. 
The  verdict,  therefore,  was  against  the  evidence,  and  a  new  trial 
should  have  been  granted. 

Judgment  reversed  and  cause  remanded  for  new  triaL 


CRARY  V.  BOWERS. 

A  holds  a  note  against  B  for  $4,000,  secured  by  a  mortgage  on  B's  mining  claim. 
The  note  heiog  due,  B  agrees  with  C  to  sell  the  claim  to  him.  in  consideration 
of  Cs  payment  of  the  debt  to  A.  B  and  C  execute  an  agreement  In  writing, 
to  which  A  assents,  that  C  shall  pay  A  $400  in  cash,  $1600  within  two  days, 
and  for  the  remaining  $2,000  give  his  note  to  A,  payable  In  four  months.  C 
pays  the  $400,  and  executes  the  note,  which  A  receives.  A  retains  his  original 
note  and  mortgage,  and  there  is  no  understanding  that  these  shall  be  released : 
Held,  that  this  transaction  operated  as  a  conditional  payment  of  the  original 
debt ;  that  the  debt  was  not  thereby  extinguished,  but  the  remedy  upon  It  sus- 
pended until  default  on  the  part  of  C  in  making  his  payments. 

Held,  further,  that  C  falling  to  pay  the  $1600  at  the  time  agreed,  A  might  there- 
upon, for  this  breach,  consider  the  entire  contract  annulled,  and  without  wait- 
ing for  the  maturity  of  C's  note,  maintain  an  action  against  B  upon  the 
original  note  for  the  whole  balance  unpaid. 

Appeal  from  the  Eleventh  Judicial  District. 

Plaintiff,  on  the  twenty-second  day  of  April,  1858,  was  the 
holder  of  a  note  against  defendant  Bowers  for  $4,000,  secured  by 
a  mortgage  on  a  mining  claim  owned  by  same  defendant.  Bowers 
on  that  day  contracted  to  sell  the  claim  to  defendant  Benedict, 
and  the  two  executed  the  agreement  set  forth  in  the  findings  of 
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fact  This  action  on  the  original  note  was  commenced  April  29  th, 
1858  —  the  $1600  mentioned  in  the  agreement  not  having  been 
paid,  and  the  two  thousand  dollar  note  not  then  being  due.  In 
January,  1861,  and  a  few  days  before  the  last  trial,  one  Williams 
having  obtained  a  judgment  against  plaintiff,  levied  upon  and  sold 
at  Sheriff's  sale,  (so  far  as  could  be  done  without  the  note  being 
taken  into  possession  by  the  Sheriff)  as  the  property  of  plaintiff, 
the  two  thousand  dollar  note,  executed  by  Benedict  to  him,  of 
which  Williams  became  the  purchaser,  and  on  a  motion  for  a  new 
trial  these  facts  were  presented  in  an  aflSdavit^  as  constituting  a 
new  ground  of  defense  to  this  action,  which  defendant  asked 
leave  to  plead  and  prove  upon  a' new  trial  to  be  granted  for  that 
purpose.    The  Court  below  found  the  following  facts : 

1st  That  the  note  sued  on  was  given  as  part  of  the  purchase 
money  of  the  claim  mortgaged. 

I  2d.  That  the  sale  from  Bowers  to  Benedict  was  evidenced  by 
the  following  written  agreement,  to  wit :  "  Memorandum  of  agree- 
ment made  and  concluded  this  twenty-second  day  of  April,  by  and 
between  J.  0.  Bowers  of  Forest  Hill,  county  of  Placer,  and  State 
of  California,  party  of  the  first  part,  and  Lewis  Benedict  of  Todd's 
Valley,  county  and  State  aforesaid,  party  of  the  second  part,  wit- 
nesseth  that  the  party  of  the  first  part  hath  this  day  sold  unto  the 
party  of  the  second  part  all  that  certain  piece  or  parcel  of  property 
situated  at  Forest  Hill,  known  and  described  as  follows,  to  wit :  an 
liudivided  one-ninth  interest  in  the  mining  claims  known  as  the 
Gore  claims,  in  Forest  Hill,  for  the  sum  of  four  thousand  dollars, 
payable  in  manner  following,  to  wit :  the  sum  of  four  hundred  dol- 
lars to  be  paid  in  hand,  and  sixteen  hundred  dollars  to  be  paid  to 
Peter  M.  Crary  on  or  before  the  twenty-fourth  day  of  April,  1858, 
and  the  balance  to  be  paid  to  said  Peter  M.  Crary,  as  fast  as  it  is 
taken  out  of  the  claim  over  and  above  expenses  of  working  the  in- 
terest hereby  sold ;  the  last  payment,  being  two  thousand  dollars, 
to  be  in  a  note  given  said  Crary,  payable  four  months  from  date,  a 
copy  of  which  is  hereby  attached,  and  the  payments,  as  before  de- 
scribed, are  to  be  credited  on  said  note  as  fast  as  paid  from  the 
olaim,  as  before  mentioned,  and  when  the  said  sum  of  four  thousand 
dollars  is  paid,  in  manner  as  before  stated,  the  party  of  the  first 
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part  agrees  to  make  to  the  party  of  the  second  part  a  full  and  com- 
plete bill  of  sale  to  said  interest  in  said  claim. 

"In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

"J.  C.  Bowers,  (Seal.) 

"Lewis  Benedict/'    (Seal.) 

3d.  That  Crary  was  present  at  the  making  of  said  agreement, 
and  consented  thereto. 

4th.  That  a  duplicate  copy  of  said  agreement  and  note  attached 
was  made,  and  signed,  and  delivered,  the  one  to  Crary  and  the 
other  to  Bowers  and  Benedict. 

5th.  That  at  the  time  of  the  execution  and  delivery  of  said 
agreement  and  note  attached,  it  was  understood  and  agi'eed  be- 
tween the  parties  that  if  the  payments  were  made  to  Crary,  as  pro- 
vided for  in  said  agreement,  that  such  payments  were  to  operate  a 
discharge  of  the  note  sued  on ;  but  that  if  such  payments  were  not 
made,  Crary  was  still  to  hold  the  note  and  mortgage  sued  on. 

Gth.  That  on  the  day  of  the  making  of  said  agreement,  Benedict 
paid  to  Crary  four  hundred  dollars.  No  other  payment  has  been 
made. 

7th.  On  the  trial,  plaintiff  made  delivery  in  Court,  for  the  de- 
fendants, of  the  said  agreement  and  note  attached,  which  was  in 
his  possession- 
Judgment  was  rendered  for  plaintiff  for  the  full  amount  of  the 
note,  and  defendant  appeals. 

Thos.  H.  Williams,  for  Appellant 

I.  The  action  was  prematurely  brought.  The  note  taken  from 
Benedict  operated  as  a  suspension  of  payment  of  the  original  debt 
until  that  note  had  matured.  (Higgins  v.  Wortell,  18  Cal.  331  j 
12  Id.  317;  Chitty  on  Contracts,  659-60;  Price  v.  Price,  16 
Meeson  &  Welby,  231;  Blackburn  v.  Wood  ei  ah,  3  Sneed, 
(Tenn.)  470;  Budder  r.  Price,  1  Henry  Blackstone,  547.) 

II.  If  prematurely  brought,  no  subsequent  proceedings  could 
cure  the  defect  (3  Cal.  260;  8  Id.  634;  Davis  v.  Epfnnger,  18 
Id.  379.) 

in.    The  execution  sale  of  the  Benedict  note  was  equivalent  to 
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an  assignment  of  it  by  Crary,  and  an  assignment  of  a  note  taken 
as  conditional  payment  operates  to  destroy  the  remedy  upon  tbe 
original  debt  in  the  same  manner  as  its  payment 

Tuttle  &  Hillyer,  for  Eespondent 
i 

I.  If  the  new  arrangement  operated  as  conditional  payment,  the 
contract  implied  by  the  law  therefrom  to  give  time  was  an  entire 
contract,  and  upon  its  breach  in  the  nonpayment  of  the  $1,600 
plaintiif  had  a  right  to  treat  the  transaction  as  ended,  and  sue  on 
his  original  demand.  (9  Cow.  274;  10  Pick.  302;  Id.  250;  2 
Vernon,  465;  Parsons  on  Contracts,  30.) 

II.  The  note  and  agreement  of  Benedict  were  not  conditional 
payment,  but  collateral  security.  (Becktvith  v.  Sibley,  11  Pick. 
481;  Price  v.  CoUon,  14  Id.  221;  Whitewell  v.  Brigham,  19  Id. 
117;  Bv/rdich  v.  Oreen,  15  Id.  247;  Bring  v.  Clarhson,  18 
Eng.  Com.  Law,  7;  7  Serg.  &  Rawle,  218;  11  Martin,  (La.) 
482;  2  Vermont,  129;  10  Cal.  419.) 

III.  The  sale  of  the  Benedict  note  under  execution  was  after 
this  action  was  commenced,  and  by  the  suit  itself  plaintiff  elected 
to  consider  the  tranBaction  in  reference  to  the  new  note  as  ended, 
and  a  subsequent  sale  would  not  affect  him. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

This  is  an  action  upon  a  note  and  mortgage  for  four  thousand 
dollars.  The  defense  set  up  grows  out  of  an  arrangement  by  which 
one  Benedict  assumed  the  payment  of  this  indebtedness.  Two 
notes,  payable  at  different  times,  were  executed  by  him  for  the 
amount,  and  these  notes  were  delivered  to  and  accepted  by  the 
plaintiff.  The  original  securities,  however,  were  not  given  up,  nor 
does  it  appear  that  the  notes  were  received  in  satisfaction  of  the 
demand  arising  upon  these  securities.  The  Court  finds  that  the 
parties  intended  a  conditional  payment,  and  there  is  no  doubt  that 
puch  was  the  object  and  effect  of  the  transaction.  The  debt  was 
not  extinguished,  and  the  acceptance  of  th.o  notes  only  operated  a 
temporary  suspension  of  the  remedy  for  its  recovery.  The  liability 
,of  the  defendant  was  not  affected,  and  payment  of  the  notes  at 
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maturity  was  necessary  to  prevent  the  plaintiff  from  enforcing  it. 
The  first  of  the  notes  became  due  and  was  not  paid,  and  the  action, 
was  conunenced  before  the  second  note  had  matured.  The  defend- 
ant contends  that  the  suit  was  prematurely  brought,  and  that  the 
remedy  as  against  him  was  suspended  imtil  the  maturity  of  the 
second  note.  This  position  is  obviously  incorrect,  for  the  notes 
were  taken  upon  the  understanding  that  they  were  to  be  paid  ac- 
cording to  their  terms,  and  the  failure  in  respect  to  the  first  note 
entitled  the  plaintiff  to  put  an  end  to  the  transaction.  The  agree- 
ment on  his  part  was  to  receive  payment  in  a  particular  manner, 
and  the  contract  ceased  to  be  binding  upon  default  of  payment  in 
the  manner  agreed  on. 

The  point  in  relation  to  the  sale  of  the  notes  is  not  well  taken. 
It  appears  that  the  notes  were  sold,  or  attempted  to  be  sold,  under 
execution,  but  this  occurred  after  the  commencement  of  the  suit. 
The  plaintiff  had  then  elected  what  remedy  to  pursue,  and  the 
notes  remaining  in  his  possession  and  were  delivered  up  at  the  trial. 

Judgment  affirmed. 


VOTAN  V.  REESE  et  al. 

Iir  detennlnlng  whether  the  *'  matter  In  dispute "  in  safflcleiit  to  glye  to  the 
Sapreme  Court  jurisdiction  of  an  appeal,  the  costs  of  the  action  cannot  be 
considered.  Costs  are  merely  incidental  to  the  action,  and  constitute  no  part 
of  the  matter  in  dispute. 

To  glTe  this  Court  jurisdiction  of  an  appeal  In  an  action  simply  for  money  or 
damages,  where  no  question  as  to  the  legality  of  a  tax,  toll  or  municipal  fine 
Is  involTed,  if  the  appeal  is  by  the  defendant,  the  judgment,  exclusive  of  costs, 
must  exceed  two  hundred  dollars;  if  the  appeal  is  by  the  plaintiff  and  the 
rerdict  Is  for  the  defendant,  it  will  be  sufBcient  if  the  amount  claimed  by 
the  complaint  exceeds  that  sum ;  If  the  appeal  is  by  the  plaintiff  and  the 
Terdict  is  for  him,  the  difference  between  its  amount  and  that  claimed  must 
exceed  that  sum. 

When  the  Supreme  Court  has  obtained  jurisdiction  of  the  case  by  appeal  from  a 
sufficient  judgment.  It  can  then  correct  the  costs,  which  are  Inserted  la  the 
judgment,  as  to  any  Item  which  is  improperly  charged. 

Appbai*  from  the  Sixteenth  Judicial  District 
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The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
Court 

Humphrey  Orifflth,  for  Appellants. 

Tod  Robinson,  for  Bespondent 

VrKLD,  C.  J.  delivered  the  opinion  of  the  Court — Cope^  J.  and 
NoBTON,  J.  concurring. 

This  action  was  brought  to  recover  damages  for  injuries  to  the 
property  of  the  plaintiff,  occasioned  by  a  ditch  constructed  by  the 
defendants,  and  to  obtain  a  judgment  of  the  Court  declaring  the 
ditch  a  nuisance,  and  directing  the  defendants  to  fill  it  up.  The 
jury  gave  a  verdict  for  the  plaintiff,  and  assessed  his  damages  at 
one  hundred  dollars,  but  added  a  special  finding  that  the  ditch  was 
not  a  nuisance.  Upon  the  verdict,  judgment  was  entered  for  the 
plaintiff  for  one  hundred  dollars,  and  costs  taxed  at  one  hundred 
and  seventy-four  dollars  and  forty  cents.  To  so  much  of  the  judg- 
ment as  awards  costs  to  the  plaintiff,  the  defendants  objected,  and 
moved  for  judgment  for  costs  in  their  favor ;  but  the  Court  over- 
ruled the  objection  and  motion,  and  hence  the  present  appeal. 

The  position  of  the  appeallants  is,  that  the  jury  having  found  that 
the  ditch  was  not  a  nuisance,  the  case  is  to  be  regarded,  so  far  as 
the  costs  are  concerned,  as  a  simple  action  for  damages  for  injuries 
to  the  property  of  the  plaintiff.  If  this  position  be  correct,  no  costs 
were  taxable  to  either  party  under  the  statute,  the  damages  recov- 
ered being  less  than  two  hundred  dollars.  (Pr.  Act  sec  498.) 
And  further,  we  have  no  appellate  jurisdiction  to  review  the  ruling 
of  the  Court  below.  In  actions  simply  for  money  or  damages, 
where  no  question  as  to  the  legality  of  a  tax,  toll,  impost  or  munic- 
ipal fine  is  involved,  this  Court  has  appellate  jurisdiction  only  in 
cases  where  the  matter  in  dispute  exceeds  two  hundred  dollars. 
Costs  are  merely  incidental  to  the  action.  They  constitute  no  part 
of  the  matter  in  dispute.  To  enable  us,  therefore,  to  review  the 
ruling  of  the  Court  below  upon  the  subject  of  costs,  in  an  action  of 
this  character,  where  the  defendant  appeals,  the  judgment,  inde- 
pendent of  costs,  must  exceed  two  hundred  dollars.  Where  the 
plaintiff  is  appellant  in  such  action,  if  the  verdict  be  for  the  def end- 
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ant,  it  will  be  sufficient  if  the  amount  claimed  by  the  complaint 
exceeds  that  sum ;  or  if  the  verdict  is  for  the  plaintiff,  if  the  differ- 
ence between  its  amount  and  that  claimed  exceeds  that  sum.  (Gt7- 
lespie  V.  Benson,  18  Cal.  411.)  When  we  have  obtained  jurisdic- 
tion of  the  case  by  the  appeal  from  the  judgment,  we  can  proceed 
to  correct  the  costs  which  are  inserted  in  the  judgment,  as  to  any 
item  which  is  improperly  charged.  We  can  interfere  in  no  other 
way. 

Appeal  dismissed. 


GAGE  V.  EOGEES  ei  al. 

A  JUDOMByr  by  default  for  an  amoimt  exceeding  that  asked  for  In  the  prajer  of 
the  complaint  Is  erroneous. 

Where  the  complaint  prayed  Judgment  for  a  certain  amount,  then  alleged  to  be  dve, 
as  principal  and  Interest  of  the  n«^e  sued  on,  and  that  the  Judgment  bear  In- 
terest at  a  certain  rate,  and  judgment  by  default  was  subsequently  rendered 
for  the  amount,  with  interest  from  the  date  of  filing  the  complaint:  HtM, 
that  the  Judgment  was  erroaeous,  in  awarding  interest  from  ths  date  of  flUiig 
the  complaint  instead  of  the  date  of  its  entry. 

Appeal  from  the  Fifth  Judicial  District 

The  facts  are  stated  in  the  opinion  of  the  Court 

Geo.  W.  Tyler,  for  Appellant 

Baine  and  BouMin,  for  Respondents. 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  0.  J, 
concurring. 

This  is  an  action  to  foreclose  a  mortgage  given  to  secure  the  pay- 
ment of  a  note  for  $3,000,  with  interest  at  two  and  one-half  per 
cent,  a  month,  to  be  compounded  if  default  was  made  in  payment 
of  the  monthly  interest.  The  complaint  was  filed  on  the  thirteenth 
day  of  November,  1861,  at  which  time  the  principal  and  interest 
due  amounted  to  the  sum  of  $4,968.70,  and  the  complaint  prays 
fo£  a  judgment  for  that  sum,  and  that  the  judgment  bear  interest  at 
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the  same  rate.  A  default  having  been  entered,  for  want  of  au 
answer,  a  judgment  was  entered  on  the  fourteenth  day  of  «Tanuary, 
1802,  for  the  sum  of  $4,9Gv^,  with  interest  thereon  at  the  rate  of 
two  and  one-half  per  cent,  a  month  from  the  said  thirteenth  day  of 
Xovember,  18G1.  From  this  judgment  an  appeal  is  taken,  and 
the  error  assigned  is,  that  by  adjudging  interest  to  nm  on  the  judg- 
ment from  Xovember  13th,  1861,  the  day  the  complaint  was  filed, 
instead  of  from  January  14-th,  1802,  the  day  of  entering  judg- 
ment, the  relief  granted  exceeded  that  which  was  demanded  in  the 
complaint,  contrary  to  the  provision  of  section  one  hundred  and 
forty-seven  of  the  Civil  Practice  Act.  The  error  has  arisen  from  a 
tilight  inadvertence  in  demanding  a  judgment  for  the  precise  sum 
due,  including  interest,  at  the  time  of  tiling  the  complaint,  and  not 
asking  interest  from  that  time  until  the  entry  of  the  judgment,  but 
only  that  the  judgment  shall  b^ar  interest.  Alliough  the  diiler- 
ence  between  the  sum  recovered  and  that  to  which  the  party  was 
entitled  under  a  prayer  properly  framed  is  not  large,  yet  strictly 
the  judgment  was  erroneous  under  the  operation  of  section  one  hun- 
dred and  forty-seven.  The  judgment  appealed  from  is  therefore 
modified  so  as  to  adjudge  interest  on  the  sum  recovered,  to  wit: 
the  sum  of  $4,068,  to  run  at  the  rate  of  two  and  one-half  per  cent, 
a  month  from  the  date  of  the  judgment,  instead  of  from  the  thir- 
teenth day  of  Xovember,  1861;  and  the  cause  is  remanded  for 
further  proceedings,  with  costs  of  this  appeal  to  the  appellant. 


PLANT  V.  FLEinXG  et  al. 

A  PLAiNTiFP  can  ▼oluntarlly  submit  to  a  non<(uIt  before  a  referee  In  a  case  where 
no  counter  claim  Is  set  up  by  the  defendant. 

Under  a  reference  to  try  the  issues  and  report  a  judgment,  the  referee  can  exer- 
cise all  the  powers  of  a  Judge  In  relation  to  the  trial  of  the  cause  referred  to 
him. 

Appeal  from  the  Eleventh  Judicial  District 

Action  brought  on  a  promissory  note  to  recover  $3,100.    Defend- 
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ant  answered,  admitting  an  indebtedness  of  $1,100,  denying  the 
balance,  and  making  no  counter  claim. 

The  case  was  by  consent  referred  to  a  referee  to  take  the  teeti- 
mony  and  report  a  finding  of  facts  and  a  judgment.  After  evi- 
dence on  both  sides  had  been  introduced,  and  the  parties  had  rested, 
the  plaintiff  asked  leave  to  take  a  nonsuit,  which  motion  was,  by 
the  referee,  overruled  pro  forma,  and  judgment  rendered  in  favor 
of  plaintiff  for  $1,100,  and  exception  taken. 

On  the  coming  in  of  the  report,  plaintiff  renewed  his  motion  for 
a  nonsuit,  which  was  refused  by  the  Court,  and  judgment  entered 
iu  accordance  with  the  report. 

Plaintiff  moved  for  a  new  trial,  assigning  as  cause,  error  in  the 
refusal  by  the  referee  and  the  Court  to  grant  his  motion  for  non- 
suit, and  from  the  order  overruling  the  motion  for  new  trial  thia 
appeal  is  taken. 

Humphrey  Oriffitk,  for  Appellant. 

John  Hume,  for  Respondent. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  and 
NoBTON,  J.  concurring. 

The  only  question  presented  for  determination  on  the  appeal  is, 
whether  a  plaintiff  can  voluntarily  submit  to  a  nonsuit  before  a 
referee,  after  the  proofs  are  closed,  in  a  case  where  no  counter  claim 
is  set  up  by  the  defendant.  We  have  no  doubt  that  under  our 
statute  the  referee,  upon  a  reference  to  try  the  issues  and  report  a 
judgment,  can  exercise  all  the  powers  of  a  Judge  in  relation  to  the 
trial  of  the  cause  referred  to  him.  For  the  purposes  of  the  trial 
he  takes  the  place  of  the  Judge,  and  not  only  possesses  the  power, 
but  upon  the  abandonment  of  the  cause  by  the  plaintiff  before  its 
final  submission,  or  upon  the  motion  of  the  defendant  when  the 
plaintiff  fails  to  prove  a  sufficient  cause,  it  is  his  duty  to  grant  a 
nonsuit,  and  to  report  his  judgment  to  that  effect.  (Practice  Act, 
sees.  148,  182  and  188.) 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 
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THE  PEOPLE  ex  rel  ANDERSON  v.  DURICK 

Thb  ofBces  of  County  Clerk  and  Coan^  Recorder  are  distinct  ofBces,  though  thej 
may  be  held  by  the  same  person ;  and  it  makes  no  difference  in  the  character 
of  the  office  whether  the  law  declares  In  terms  that  the  Clerk  shall  also  be 
Recorder,  or  declares  that  the  Clerk  shall  be  ew  ofjMo  Recorder. 

In  1858,  a  law  was  passed  separating  the  office  of  County  Recorder  of  Shasta 
county  from  that  of  County  Clerk,  and  making  the  Recorder  cm  offloio  Clerk 
of  the  Probate  Court.  In  1860,  by  the  general  Revenue  Act,  the  County 
Clerk  was  made  ex  officio  Recorder.  By  the  Revenue  Act  of  1861,  County 
Recorders  were  again  required  to  be  elected  separately.  Bach  of  the  Revenue 
Acts  contained  a  clause  repealing  all  laws  and  parts  of  laws  in  conflict  with 
its  provisions,  but  neither  contained  any  provisions  inconsistent  with  that  of 
the  law  of  1858,  which  made  the  Recorder  ecp  officio  Clerk  of  the  Probate 
Court:  Held,  that  a  Recorder  elected  in  1861  was  Clerk  of  the  Probate  Court 
—  the  office  of  Probate  Clerk  having  remained  attached  to  that  of  Recorder 
during  the  whole  period. 

An  act  containing  a  clause  repealing  all  acts  and  parts  of  acts  inconsistent  with 
its  provisions,  but  not  repealing  by  name  a  previous  act  on  the  same  subject 
matter,  leaves  in  force  all  such  portions  of  the  previous  act  as  are  not  in 
conflict  with  its  provisions. 

Appeal  from  the  Ninth  District 

At  the  general  election  in  September,  1861,  the  relator  was 
elected  to  the  office  of  County  Clark,  and  the  defendant  to  the  office 
of  County  Eeeorder  of  Shasta  county,  and  on  the  fourth  day  of  Oc- 
tober thereafter,  eadi  entered  upon  the  discharge  of  the  duties  of 
his  said  office.  For  the  two  years  previous,  the  defendnat  had  been 
County  Clerk  of  said  county.  On  the  third  day  of  December,  1861, 
the  relator  applied,  upon  affidavit  to  the  District  Judge  .of  the  Ninth 
District,  for  a  mandamus  to  compel  the  delivery  to  him  by  defendant 
of  the  records,  papers,  seals,  etc.,  belonging  to.  the  office  of  Clerk  of 
the  Probate  Court  of  said  county,  the  affidvait  averring  that  the  re- 
lator, by  virtue  of  his  office  of  County  Clerk,  was  ex  officio  Clerk  of 
the  Probate  Court,  and  entitled  to  its  records,  etc,,  which  were  with- 
held by  defendant,  who  was  his  predecessor  in  said  office  of  Probate 
Clerk.  Defendant  answered,  averring  that  he  was  Clerk  of  the 
Probate  Court  by  virtue  of  his  office  as  Recorder,  and  was  entitled 
therefore  to  the  records.  On  the  showing  of  the  parties,  the  Judge 
awarded  a  peremptory  writ  of  mundamus  in  favor  of  the  relator. 
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on  the  ground  that  the  County  Clerk,  and  not  the  County  Recorder, 
was  ex  officio  Clerk  of  the  Probate  Court.  From  this  order  this 
appeal  is  taken. 

The  Act  of  March  31st,  1868,  referred  to  in  the  opinion,  was  a 
special  act  for  Shasta  county. 

E.   Oarter,  for  Appellant,  cited  Dimham  v.   Supervisors  of 
Placer  couaUy  (17  Cal.  413.) 

B.  T.  Sfragvs,  for  Eespondent, 

NoBTOW,  J.  delivered  the  opinion  of  the  Court — Field,  0.  J, 
and  Cope,  J.  concurring. 

By  the  Act  of  March  31st,  1858,  the  office  of  County  Recorder 
was  separated  from  that  of  County  Clerk,  and  the  Recorder  was 
made  ex  officio  Clerk  of  the  Probate  Court.  By  the  seventy-fourth 
section  of  the  Revenue  Act  of  1860,  the  County  Clerk  is  made  ex 
officio  Recorder,  and  he  thus  became  Clerk  of  the  Probate  Court, 
but  he  became  bo  by  virtue  of  his  office  of  Recorder.  The  Re- 
corder is  the  Clerk  of  the  Probate  Court,  and  it  is  Immaterial 
whether  the  Recorder  acquires  his  office  by  election,  independently 
of  any  other  office,  or  whether  it  is  conferred  upon  him  by  law,  in 
consequence  of  his  holding  some  other  office.  The  offices  of  County 
Clerk  and  of  County  Recorder  are  distinct  offices,  though  they  may 
be  held  by  the  same  person,  and  it  makes  no  difference  in  the  char- 
acter of  the  office  whether  the  law  declares  in  terms  that  the  Clerk 
shall  also  be  Recorder,  or  declares  that  the  Clerk  shall  be  ex  officio 
Recorder.  By  the  forty-ninth  section  of  the  Revenue  Act  of  1861, 
County  Recorders  are  to  be  elected  separately ;  but  in  neither  of 
these  Revenue  Acts  are  there  any  provisions  inconsistent  with  his 
right  to  exercise  the  office  of  Clerk  of  the  Probate  Court,  and  hence 
the  repeal  by  these  acts  of  all  laws  or  parts  of  laws  in  conflict  with 
them  does  not  have  the  effect  of  repealing  those  provisions  of  the 
law  of  1858  by  which  the  Recorder  was  made  ex  officio  Clerk  of 
the  Probate  Court.  The  Act  of  1858  has  not  been  repealed  by 
name,  and  although  such  parts  are  repealed  as  are  in  conflict  with 
the  Revenue  Acts  of  1860  and  1861,  it  cannot  be  held  that  it  is 
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altogether  repealed.  So  inu<di  of  it  as  makes  the  County  Recorder 
ex  officio  Clerk  of  the  Probate  Court  is  still  in  force,  and  as  the 
defendant  is  the  duly  elected  County  Recorder,  he  is  entitled  to  dis- 
chai^  the  duties  of  such  Clerk,  and  to  retain  the  custody  of  the 
books  and  papers.  It  is  not  necessary  to  decide  whether  the  man- 
damns  would  be  the  proper  remedy  to  obtain  these  books  if  the 
lelator  was  entitled  to  them. 

The  judgment  is  reversed,  and  the  Court  below  directed  to  dis- 
miss the  writ  of  mandamus. 


HE^TIY  ZOTTMAN  v.  THE  CITY  AND  COUNTY  OF  SAN 

FRANCISCO. 

A  MUNICIPAL  corporation  derives  all  its  power  from  Its  charter,  and  where  its 
charter  prescribes  the  mode  in  which  its  contracts  shall  be  made,  no  contract 
win  bind  the  corporation  unless  made  In  that  mode. 

A  contract  made  by  Individual  members  of  the  Common  Council  of  the  **city  of 
San  Francisco  " —  a  municipal  corporation  —  In  a  manner  not  authorized  by 
its  charter,  and  In  disregard  of  the  forms  therein  directed  to  be  observed  in 
the  mailing  of  Its  contracts,  is  not  the  ground  of  any  claim  against  the  city. 

Individual  members  of  the  Common  Council  of  the  city  of  San  Francisco  were  not, 
by  the  charter  of  1851,  invested  with  any  power  to  improve  the  city  propertj. 
and  any  directions  given  or  contracts  made  by  them  upon  the  subject  had  the 
same  and  no  greater  validity  than  like  directions  given  and  lilce  couTracts 
made  by  any  other  residents  of  the  city  assuming  to  act  for  the  corporation. 

A  contract  not  in  Its  origin  obligatory  upon  the  corporation,  by  reason  of  not  hav- 
ing been  made  in  the  mode  prescribed  by  the  charter,  cannot  be  affirmed  and 
ratified  in  disregard  of  that  mode  by  any  subsequent  action  of  the  corporate 
authorities,  and  a  liability  be  thereby  fastened  upon  the  corporation. 

Batlflcation  is  equivalent  to  a  previous  authority.  It  operates  upon  the  contract 
in  the  same  manner  as  though  the  authority  to  make  the  contract  had  existed 
originally. 

The  power  to  ratify  necessarily  suppose?  the  power  to  make  the  contract  in  the 
first  Instance;  and  the  power  to  ratify  in  a  given  mode,  supposes  the  power 
to  contract  in  the  same  way. 

Thus,  where  the  charter  of  a  municipal  corporation  authorizes  a  contract  for  work 
to  he  given  only  to  the  lowest  bidder,  after  notice  of  the  contemplated  work  In 
the  public  journals,  a  contract  made  in  any  other  way  —  that  is,  given  to  any 
other  person  than  such  lowest  bidder  —  cannot  be  subsequently  afiirmed.  The 
corporate  authoritlei  cannot  do  retroactively  what  they  are  prohibited  from 
doing  origiiiAlly. 
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▲  naalcipal  eospontlmRw  aetlag  under  a  charter  aayrwalug  the  laoda  Im  which  Its 
contracts  for  the  improyement  of  Its  property  shall  be  made,  caimot  be  ren- 
dered liable  for  improvements  made  In  the  absence  of  such  contract,  on  the 
Croafld  of  an  tinplled  contract  to  pay  for  beneAta  reeeflred.  Hie  law  never 
Implies  an  agreement  agalnat  Its  own  restricticBt  asd  prohlbKtlona ;  it  never 
Implies  an  obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do. 

Where  work  is  performed  by  one,  the  benefit  of  which  is  received  by  another,  in 
ordar  that  the  doctrine  ef  Uablltty  spon  an  ioiptted  contract  may  be  applied, 
thiete  BBiiat  not  only  be  me  reatrictieof  iaipoaed  by  the  law  npcMi  the  party 
ionght  to  be  charged  against  makinip  in  direct  terms  a  similar  contract  to  that 
which  is  Implied,  bnt  the  party  must  also  be  in  a  situation  where  he  la  en- 
tirely free  to  elect  whether  he  will  or  will  not  accept  the  work,  and  where 
aoch  election  will  or  may  tnfKienca  the  eoaduct  gt  the  olbar  pftrty  with  ref- 
erence to  the  work  itself. 

The  mere  retention  and  use  of  the  benefit  resulting  from  the  work,  where  no  such 
power  or  freedost  of  eiectlen  ezlats,  or  where  the  election  cannot  Inflnence 
the  conduct  of  the  other  party  with  reference  to  the  work  perfoimed,  does 
not  constitute  such  evidence  of  acceptance  that  the  law  will  imply  therefrom 
a  promise  of  payment. 

Tb»  eases  of  The  Am  /V-oaofeoo  CFoo  Oo,  v.  The  Cit^  of  San  Fntnoifoo,  (0  Cal.  408) 
and  Argenti  v.  The  Citif  of  Ban  Franeisoo,  (16  Id.  265)  commented  upon,  and 
ahown  not  to  be  authority  upon  any  question  arising  in  the  case  at  bar. 

Apptbat.  from  the  Fourth  Judicial  District. 

The  f  aetft  of  the  eaae  are  sufficiently  stated  in  the  opinion  of  the 

OoUTt 

WaUer  &  Moore,  for  Appellant,  cited  S(m  Francisco  Oqb  Co.  r. 
The  City  of  Sim.  Francisco,  9  Oal.  453 ;  Brady  v.  The  City  of 
Brooklyn,  1  Barb.  Sup.  Ct  R.  584;  Story  on  Cont  63-348;  Kent's 
Com.  289,  91,  and  authorities;  Story  on  Agency,  sec*  SSy  note  4, 
axid  autboritiea;  Id.  59,  note  1,  seofi.  79^  82,  97. 

H.  n.  Haight,  for  Eespondent. 

A  municipal  corporation  cannot  exceed  the  powers  expressly 
granted.  The  position  taken  by  appellant's  counsel  Ignores  this 
rule  entirely,  so  far  as  contracting  debts  is  concerned.  A  reference 
to  adjudged  eases  would  hardly  be  deemed  pertinent  or  decisive 
upon  a  subject  in  relation  to  which  no  amount  of  adjudication  could 
countervail  the  overwhelming  considerations  of  public  policy  that 
rise  in  opposition  to  the  rule  contended  for  by  the  appellant.  More- 
over, the  authorities  have  been  so  completely  collated  and  examined 
in  the  various  city  cases  which  have  come  before  this  Court  from 
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time  to  time^  tliat  it  is  needless  to  call  the  attention  of  the  Ckmrt  to 
authorities  which  have  been  heretofore  cited  and  discussed.  The 
subject  is  one  upon  iddch  authorities,  if  they  were  concurrent, 
ought  to  have  less  control  than  upon  almost  any  other. 

This  Court,  too^  is  well  aware  that  the  authorities  are  so  con- 
flicting that  it  is  not  easy  to  determine  in  which  direction  they 
preponderate.  To  quote  the  language  of  the  Chief  Justice,  in  the 
opinion  delivered  in  ArgerUi  v.  TKe  City,  (16  Cal.  283)  on  the 
petition  for  a  rehearing:  "Indeed,  upon  the  general  subject  of  the 
extent  of  the  liability  of  a  municipal  corporation,  the  authorities 
are  a  tangled  web  of  contradictions,  and  it  is  difficult  to  assert  any 
proposition  with  respect  to  the  same,  for  which  adjudications  on 
both  sides  may  not  be  cited.  As  a  general  rule,  undoubtedly  the 
city  is  only  liable  upon  express  contracts  authorized  by  ordinance. 
The  exceptions  relate  to  liabilities  frwn  the  use  of  money  or  otber 
})roperty  which  does  not  belong  to  her,  and  to  liabilities  springing 
from  neglect  of  duties  imposed  by  the  charter,  from  which  injuries 
to.  parties  are  produced.  There  are  limitations  even  to  these  ex- 
ceptions in  many  instances,'*  &c 

This  extract  expresses  precisely  the  condition  of  the  adjudged 
cases.  Courts  have  been  led  into  contradictions  by  being  swayed 
in  one  direction  by  considerations  of  public  policy  and  the  public 
good,  and  in  the  other  by  the  importunity  of  individuals  sui> 
plicating  for  their  private  interests  upon  plausible  representations 
of  the  "consideration"  or  "benefit"  received  from  them  by  the 
corporation. 

The  alacrity  with  which  private  individuals  thrust  these  "con- 
siderations "  and  "  benefits  "  upon  municipal  corporations,  through 
unfaithful  officers,  and  the  pertinacity  with  which  they  besiege 
Courts  to  regard  their  alleged  "  equities,"  have  led  to  most  of  the 
difficulties  in  which  this  subject  is  involved.  On  one  side  of  the 
question  is  occasional  individual  loss,  and  on  the  other  the  establish- 
ment of  a  rule  of  vast  benefit  to  the  public,  and  one  absolutely  es- 
sential to  prevent  peculation  and  plunder  of  the  public  treasury. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Copb,  J.  con- 
curring. 

In  May,  1854,  the  city  of  San  Francisco,  then  a  municipal  cop- 
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poration,  entered  into  9  contract  with  ITutting  and  Zottman  for  the 
improvement  of  certain  public  grounds  of  the  city,  known  as  Ports- 
month  Square,  in  accordance  with  certain  plans  and  specifications, 
the  work  to  be  performed  by  the  contractors  under  the  supervision 
of  a  Superintendent  to  be  selected  by  the  Common  Council  of  the 
city,  and  to  be  completed  to  the  satisfaction  of  a  Special  Committee 
to  be  appointed  by  the  Common  Council,  by  the  twelfth  of  Septem- 
ber, following.  A  portion  of  the  work  designated  in  the  contract 
consisted  in  the  construction  of  an  iron  fence  around  the  square. 
The  contract  was  made  in  pursuance  of  an  ordinance  of  the  city, 
and  no  question  is  raised  as  to  its  validity.  After  it  was  made,  the 
Special  Conmiittee  and  the  Superintendent  appointed  by  the  Com- 
mon Council,  upon  examination  of  the  plans  and  specificationa, 
came  to  the  conclusion  that  to  render  the  work  more  durable  than 
originally  intended,  there  ought  to  be  a  stone  base  to  the  fence,  in- 
stead of  the  one  of  wood  named  in  the  contract.  They  also  discovered 
that  no  provision  was  made  for  painting  the  iron  of  the  fence,  with- 
out which,  as  stated  by  one  of  the  witnesses,  it  would  have  imme- 
diately rusted  from  the  damp  weather  of  the  season,  and  the  fence 
have  become  of  little  value  to  the  city,  either  for  ornament  or  use. 
The  Superintendent  and  Special  Committee,  under  these  circum- 
stances, in  presence  of  the  City  Attorney,  the  President  of  the 
Board  of  Aldermen,  and  of  different  members  of  the  Board,  ordered 
the  contractors  to  perform  the  extra  work  mentioned  —  that  is,  to 
construct  a  stone  base  in  place  of  the  one  of  wood,  and  to  paint  the 
iron  of  the  fence  —  and  assured  them  that  the  city  would  pay  them 
therefor.  In  conformity  with  this  order  the  extra  work  was  per- 
formed, the  contractors  furnishing  the  necessary  materials.  And 
the  testimony  in  the  case  shows  that  during  its  progress  all  the 
members  of  tie  Common  Council  must  have  been  aware  of  the  order 
to  the  contractors,  as  the  work  was  in  full  view  from  the  windows 
of  the  Council  chambers,  and  was  the  subject  of  general  conversa- 
tion and  approval  by  the  members  at  their  various  sessions  and 
elsewhere,  and  no  opposition  to  it  was  ever  expressed  by  any  mem- 
ber. One  of  the  witnesses  produced  by  the  plaintiff  states  fliat  li-o 
fence  constructed  was  accepted  by  the  city,  and  the  amount  of  the 
original  contract  allowed;  but  the  record  immediately  adds  that  it 
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was  not  shown  that  there  was  any  action  on  the  subject  in  either 
Board  of  the  Common  Council.  The  statement  is  therefore  to  be 
I'egarded  only  as  an  inference  of  the  witness  from  the  separate  ap- 
proval of  the  individual  members  of  the  Council,  and  not  as  estab- 
lishing the  fact  of  acceptance  of  the  extra  work  by  the  corporation. 
If  the  original  contract  price  was  in  truth  allowed  by  the  city,  that 
circumstance  by  itself  only  shows  a  waiver  of  any  objection  t)  ilje 
work  by  reason  of  its  deviation  from  the  original  specificationa.  It 
does  not  prove  any  acceptance  or  approval  of  the  extra  work  as 
»uch.  A  separate  bill  for  the  extra  work,  including  the  matT>ri;ils 
furnished  in  its  execution,  was  presented  by  the  contractors  to  ihe 
Special  Committee,  but  it  does  not  appear  from  the  record  that 
the  bill  was  CFver  presented  to  the  Common  Council,  or  was  ever 
the  subject  of  consideration  by  either  Board.  It  is  for  the 
amount  of  this  bill  that  the  present  action  is  brought,  Tfuttingf  hm  • 
ing  assigned  his  interest  in  the  demand  to  his  cocontractor,  the 
plaintiff,  and  the  liabilities  of  the  city  of  S«n  Francisco  having  been 
cast  by  the  Consolidation  Act  upon  the  defendants.  The  Court 
below  gave  judgment  of  nonsuit  against  the  plaintiff,  on  the  ground 
that  there  was  no  evidence  of  any  ordinance  of  the  Common  Coun- 
cil of  the  city  authorizing  the  extra  woik ;  and  from  this  judgment 
the  appeal  is  taken. 

It  is  not  pretended  that  the  Superintendent  or  Special  Committee 
liad  any  authority  to  enter  into  any  contract  on  behalf  of  the  city. 
Their  powers  were  limited  to  the  execution  of  the  original  contract, 
and  did  not  embrace  the  making  of  a  new  or  different  one.  But  it 
is  contended  in  substance:  1st,  that  as  the  employment  of  the  con- 
tractors to  perform  the  extra  work,  which  included  the  furnishing 
•of  tlie  necessary  materials,  was  known  to  the  individual  members 
of  the  Common  Council,  and  was  approved  by  them,  an  adoption 
and  ratification  of  the  employment  by  the  corporation  are  to  be 
^'resumed ;  and  2d,  that  the  corporation  has  received  the  benefit  of 
ihe  extra  work  of  the  contractors,  and  is  in  consequence  liable  to 
them  upon  an  implied  contract.  The  positions  of  the  learned  coun- 
sel of  the  appellant  arc  not  stated  in  this  form,  but  his  argument  is 
to  that  purport.  If  the  positions  thus  stated  cannot  be  maintained 
bis  case  must  faiL 
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1.  An  egamination  of  the  clauses  of  the  charter  of  the  city  then 
in  f orce^  with  reference  to  improvements  and  to  oontraots  for  work, 
will  show  the  untenable  character  of  the  first  position.  The  char- 
ter was  the  source  of  all  the  power  which  could  be  exercised  on  the 
subject  Looking  to  that  instrument,  we  find  that  it  Tested  in  the 
Common  Council  the  legislative  power  of  the  city,  and  clothed  them 
with  exclusive  authority  over  improvements  of  the  city  property, 
and  prescribed  the  mode  in  which  the  authority  should  be  exercised. 
It  empowered  the  Council  to  pass  ^^  all  proper  and  necessary  laws  " 
for  such  improvements,  (Art.  3,  sec.  13)  and  it  required  ^^  every 
ordinance  providing  for  any  specific  improvement "  to  be  published 
after  its  passage  by  one  board,  and  before  its  transmission  to  the 
other,  with  the  ayes  and  noes,  in  some  city  paper,  (Art.  3,  sec  4) 
and  it  declared  that  '^  all  contracts  for  work  "  should  be  let  to  due 
lowest  bidder,  after  notice  given  through  the  public  journals,  (Art 
6,  sec.  7.)  These  provisions,  whilst  conferring  authority  upon  the 
Common  Council,  also  fixed  the  bounds  of  their  action.  Beyond 
them  they  could  not  go,  and  give  validity  to  their  acts.  They 
could,  therefore,  only  provide  for  any  specific  improvement  .of  the 
city  property  by  the  passage  of  a  law  —  that  is,  an  ordinance  for 
that  purpose.  "Laws"  and  "ordinances,"  when  applied  to  the 
acts  of  municipal  corporations  are  synonymous  terms,  and  were  so 
used  in  the  charter.  (Art.  3,  sec.  8.)  And  to  apprise  the  publio 
of  the  improvement  contemplated,  and  thus  give  an  opportunity  to 
suggest  objections  to  the  same,  and  to  prevent  improvident  legisla- 
tion on  the  subject,  the  clause  was  inserted  in  the  charter  requiring 
tbc  publication  of  the  ordinance  for  the  improvement,  after  its  pas* 
sage  by  one  Soard  before  its  consideration  by  the  other  Board.  And 
even  when  the  ordinance  had  become  law,  to  prevent  favoritism  or 
fraud  on  the  part  of  the  Common  Council  or  the  officers  of  the  city^ 
the  provision  was  added  for  giving  the  contract  to  the  lowest  Mdder 
after  due  notice  in  the  public  journals.  A  contract  made  in  disre- 
gard of  these  stringent  but  wise  provisions  cannot  be  the  ground  of 
any  claim  against  the  city.  Individual  members  of  the  Common 
Council  were  not  invested  by  the  charter  with  any  power  to  improve 
the  city  property,  and  any  directions  given  or  contracts  made  by 
them  upon  the  subject,  had  the  same  and  no  greater  validity  than 
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like  directions  given  and  like  contracts  made  hj  any  other  residents 
of  the  city  assuming  to  act  for  the  corporation.  And  if  individual 
members  could  not  thus  make  any  valid  contract  originally,  they 
could  not  by  any  subsequent  approval  or  conduct  impart  validity  to 
such  contract.  But  we  go  further  than  this :  the  Common  Council 
eyen  could  not  by  any  subsequent  action  give  validity  to  a  contract 
thus  made.  The  mode  in  which  alone  they  could  bind  the  corpora- 
tion by  a  contract  for  the  improvement  of  city  property  was  pre- 
fccribed  by  the  charter^  and  no  validity  could  be  given  by  them  to  a 
contract  made  in  any  other  manner.  The  rule  is  general  and  ap- 
plies to  the  corporate  authorities  of  all  municipal  bodies ;  where  the 
mode  in  which  their  power  on  any  given  subject  can  be  exercised  is 
prescribed  by  their  charter,  the  mode  must  be  followed.  The  mode 
in  such  cases  constitutes  the  measure  of  the  power.  Thus,  where 
authority  is  conferred  to  sell  property,  with  a  clause  that  the  sale 
shall  be  made  at  public  auction,  the  mode  prescril)ed  is  essential  to 
the  validity  of  the  sale;  indeed,  there  is  no  power  to  sell  in  any 
other  way.  Aside  from  the  mode  designated,  there  is  a  want  of  all 
power  on  the  subject.  This  is  too  obvious  to  require  argument,  and 
so  are  all  the  adjudications.  Thus,  in  Head  v.  The  Providence  In- 
surance Company,  (2  Cranch,  156)  Mr.  Chief  Justice  Marshall,  in 
speaking  of  bodies  which  have  only  a  legal  existence,  says :  "  The 
act  of  incorporation  is  to  them  an  enabling  act ;  it  gives  them  all 
the  power  they  possess;  it  enables  them  to  contract,  and  when  it 
prescribes  to  them  a  mode  of  contracting,  they  must  observe  the 
mode,  or  the  instrument  no  more  creates  a  contract  than  if  the  body 
had  never  been  incorporated.  (See  McCracken  v.  The  City  of 
San  Francisco  J  16  Cal.  619;  The  Farmers'  Loan  and  Trust  Co. 
v.  Carroll,  5  Barb.  649;  The  New  York  Fire  Insurance  Co.  t. 
Ely,  5  Conn.  568.) 

As  a  necessary  consequence  flowing  from  these  views,  a  contract 
not  made  in  the  prescribed  mode  cannot  be  affirmed  and  ratified  in 
disregard  of  that  mode  by  any  subsequent  action  of  the  corporate 
authorities,  and  a  liability  be  thereby  fastened  upon  the  corporation. 
Tiatification  is  equivalent  to  a  previous  authority;  it  operates  upon 
-  he  contract  in  the  same  manner  as  though  the  authority  to  make 
the  contract  has  existed  originally.    The  power  to  ratify,  therefore, 
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necessarily  supposes  the  power  to  make  the  contract  in  the  first  in- 
stance; and  the  power  to  ratify  in  a  given  mode  supposes  the 
power  to  contract  in  the  same  way.  Therefore,  where  the  charter 
of  a  city  authorizes  a  sale  of  city  property  only  at  puhlic  auction,  a 
sale  not  thus  made  is  from  its  very  nature  incapahle  of  ratification, 
because  it  could  not  have  been  otherwise  made  originally.  So 
where  the  charter  authorizes  a  contract  for  work  to  be  given  only 
to  the  lowest  bidder,  after  notice  of  the  contemplated  work  in  the 
public  journals,  a  contract  made  in  any  other  way — that  is,  given 
to  any  other  person  than  such  lowest  bidder  —  cannot  be  subse- 
quently affirmed.  Were  this  not  so,  the  corporate  authorities  would 
be  able  to  do  retroactively  what  they  are  prohibited  from  doing 
origin  ally.  We  had  occasion,  in  the  case  of  McOracken  v.  TTie 
City  of  San  Francisco,  to  give  to  this  subject  great  consideration, 
and  we  there  held  that  where  authority  to  do  a  particular  act  can 
only  be  exercised  in  a  particular  form  or  Aucde,  the  ratification 
must  follow  such  form  or  mode,  and  that  a  rakifiofilion  can  only  be 
made  when  the  principal  possesses  at  the  time  the  power  to  do  the 
act  ratified.  The  doctrines  there  laid  down  we  regard  of  vital  im- 
portance for  the  protection  of  the  interests  of  municipal  corpora- 
tions, and  without  an  adherence  to  them,  restrictions  such  as  were 
embodied  in  the  charter  of  San  Francisco — or  at  present  are  em- 
bodied in  in  the  Consolidation  Act — upon  the  corporate  authori- 
ties, may  be  practically  disregarded  and  defeated.  Since  that  de- 
cision was  rendered,  we  have  had  our  attention  called  to  the  case  of 
Brady  v.  ITie  Mayor,  etc.,  of  New  York,  (16  How.  Pr.  482)  where 
these  doctrines  are  afSrmed  in  an  opinion  of  great  force,  and  ap- 
plied to  an  alleged  contract  for  work  done  upon  a  street  in  the  city 
of  New  York.  The  alleged  contract  in  that  case  was  made  by  the 
Street  Commissioner  on  behalf  of  the  city,  and  was  for  the  per- 
formance of  work  upon  the  street,  in  accordance  vnth  certain  speci- 
fications, the  stipulated  price  to  be  paid  upon  the  confirmation  of 
an  assessment  for  the  work  by  the  Conmion  Council.  The  work 
was  performed  in  accordance  with  the  provisions  of  the  contract, 
and  seventy  per  cent  of  the  contract  price  was  paid,  and  an  assess- 
ment for  the  entire  price  was  made  for  the  work  and  confirmed. 
The  amendment  of  1858  to  the  charter  of  that  city  requires  that 
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"  all  work  to  be  done  and  all  supplies  to  be  furnished  for  the  corporar 
tioiiy  involving  an  expenditure  of  more  than  two  hundred  and  fifty 
dollars,  shall  be  by  contract  founded  on  sealed  bids  or  on  proposals 
made  in  compliance  with  public  notice  for  the  full  period  of  ten 
days ;  and  all  such  contracts,  when  given,  shall  be  given  to  the  lowest 
bidder  with  adequate  security."  In  consequence  of  the  manner  in 
which  the  bids,  made  upon  the  proposals  for  the  work,  were  tested, 
the  lowest  bidder  could  not  be  ascertained;  it  was  therefore  held 
that  the  contract  was  illegal  and  void.  The  question  was  then 
raised  whether,  under  the  circumstances,  the  defendants  were  lia- 
ble for  the  work  done.  And  this  question  was  discussed  by  the 
Court  in  two  aspects — whether  they  were  liable  to  the  plaintiff  as 
upon  a  qiumtum  meruit,  because  the  work  had  been  performed  and 
accepted;  and  whether  the  Common  Council  had  the  power  to 
waive  the  original  defect  in  the  plaintiff's  claim,  and  by  their  ac- 
tion affirm  his  title  to  recover,  so  as  to  give  him  a  right  of  action, 
notwithstanding  the  requirements  of  the  charter  had  not  been  com- 
plied witL  It  is  under  similar  aspects  that  the  question  of  the  lia- 
bility of  the  city  of  San  Francisco  presents  itself  in  the  present 
case.  "  The  corporation,"  said  the  Court,  "  can  only  act  through 
its  chosen  officers  and  agents.  If  they  not  only  may  pay  for  work 
and  labor  actually  done  without  a  compliance  with  the  statute  re- 
quisites, but  are  legally  bound  to  such  payment,  then  no  contract  is 
necessary,  and  the  restrictions  in  the  statute  are  a  dead  letter.  If 
they  may  dispense  with  a  contract,  then  and  then  only  can  they 
confirm  an  illegal  and  void  contract,  and  then  also  by  any  accept- 
ance of  the  work  and  a  confirmation  of  the  contract  by  resolution, 
they  repeal  the  statute  pro  hoc  vice.  The  relation  which  the  cor- 
poration and  its  officers  bear  to  the  subject,  the  duties  they  owe  to 
the  public  and  those  upon  whom  the  burden  is  to  fall,  and  the  na- 
ture of  the  powers  they  possess,  forbid  us  to  concede  any  such  f or^<3 
to  their  acts.  By  the  charter  the  power  is  limited,  and  it  is  a  fa- 
miliar rule  that  corporations  can  only  bind  themselves  by  contracts 
th^  are  expressly  or  impliedly  authorized  to  make. 
y_^t  may  sometimes  seem  a  hardship  upon  a  contractor  that  all 
compensation  for  work  done,  etc*^  should  be  denied  him;  but  it 
should  be  remembered  that  he,  no  less  than  the  officers  of  the  oor- 
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poration,  when  he  deals  in  a  matter  expressly  provided  for  in  tho 
charter^  is  bound  to  see  to  it  that  the  charter  is  complied  with.  If 
he  neglect  this,  or  choose  to  take  the  hazard,  he  is  a  mere  volun- 
tear,  and  suffers  only  what  he  ought  to  have  anticipated.  If  the 
statute  forbids  the  contract  which  he  has  made,  he  knows  it,  qr 
ought  to  know  it,  before  he  places  his  money  or  services  at  hazard^ 

"  The  analogy  drawn  from  the  obligation  of  an  individual  to  pay 
for  work  which  he  accepts,  although  there  has  been  no  previous 
oontract  for  its  performance,  wholly  fails  to  reach  the  present  case. 
Here,  neither  the  officers  of  the  corporation  nor  the  corporation,  by 
any  of  the  agencies  through  which  they  act,  have  any  power  to 
create  the  obligation  to  pay  for  the  work,  except  in  the  mode  which 
is  expressly  prescribed  in  the  charter ;  and  the  Ioav  never  implies 
an  obligation  to  do  thai  which  it  forbids  the  party  to  agree  to  do. 

"  And  for  the  like  reason  the  defendants  cannot  be  treated  as  rat- 
ifying the  unauthorized  acts  of  its  agents.  The  difficulty  lies  not 
merely  in  the  want  of  original  power  in  the  agents  to  make  the 
oontract,  but  in  the  want  of  power  in  the  corporation  itself  to  make 
the  contract  otherwise  than  in  the  mode  prescribed  by  the  charter. 
An  individual  having  power  to  make  a  contract  may  ratify  or  affirm 
it,  when  made  by  one  who  without  authority  assumes  to  be  his 
Agent;  but  if  the  individual  have  himself  no  such  power,  he  can 
no  more  bind  himself  retroactively  to  its  performance  by  affirmance 
or  ratification  than  he  could  have  done  so  prospectively  in  the  first 
instance.  The  power  to  ratify  ex  vi  termini  implies  a  power  to 
have  made  the  contract,  and  the  power  to  ratify  in  a  particular 
mode  implies  the  power  to  have  made  the  contract  in  that  manner.'* 

2.  The  second  position  of  the  appellant,  that  the  corporation  has 
received  the  benefit  of  the  extra  work  of  the  contractors,  and  is 
in  consequence  liable  to  them  upon  an  implied  contract,  is  as  unten- 
able as  his  first  position.  Indeed,  the  argument  which  meets  the 
first  position  shows  the  unsoundness  of  the  second.  If  the  Com- 
mon Council  could  not  by  any  subsequent  action  affirm  and  ratify 
a  contract  originally  made  in  disregard  of  the  requirements  of  the 
charter,  so  as  to  fasten  a  liability  upon  the  corporation,  it  is  difficult 
to  perceive  how  the  benefit,  which  may  have  resulted  to  the  city  in 
the  improvement  of  lier  property  from  the  performance  of  the  im- 
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authorized  and  illegal  contract,  could  create  any  such  liability.  We 
do  not  question  the  general  doctrine,  that  where  one  receives  the 
benefit  of  another's  work  he  is  bound  to  pay  for  the  same,  but  we 
•deny  its  application  to  a  case  like  the  present.  The  extra  work 
for  which  the  action  is  brought  was  performed  without  the  request 
of  the  corporation ;  it  could  therefore  of  itself  impose  no  obligation 
upon  the  corporation,  any  more  than  if  the  contractors  had  made 
any  other  improvements  to  the  city  property  upon  an  imauthorized 
contract  with  individual  members  of  the  Common  Council,  or  upon 
their  own  voluntary  action  independent  of  any  such  contract.  The 
«xtra  work  having  been  thus  performed  without  request^  the  Com- 
mon Council  had  no  authority  after  it  was  performed  to  agree  to 
pay  what  it  was  reasonably  worth.  There  is,  indeed,  no  evidence 
in  the  record  that  the  extra  work  was  ever  considered  by  either 
Board ;  but  we  do  not  rest  our  opinion  upon  the  want  of  evidence 
as  to  the  action  of  the  Common  Council  on  the  subject,  but  upon 
their  want  of  power.  They  could  not,  as  we  have  already  shown, 
from  the  restrictions  imposed  by  the  charter  upon  their  powers,  have 
made  a  valid  contract  in  advance  to  pay  the  contractors  the  reason- 
able value  of  the  extra  work  —  the  charter  requiring  all  contracts 
for  the  improvement  of  the  city  property  to  be  given  out  to  the 
lowest  bidder,  and  of  course  at  a  fixed  price,  after  notice  of  the 
contemplated  improvement  in  the  public  journals.  What  they  thus 
had  no  authority  to  agree  in  advance  to  pay  for  the  work,  they  had 
no  authority  to  agree  to  pay  after  the  work  was  completed.  As  in 
the  case  cited  from  New  York,  the  difficulty  existed  in  their  want 
of  power  to  bind  the  corporation  for  improvements  of  the  city  prop- 
t?rty,  except  in  the  mode  prescribed  by  the  charter.  Outside  of 
the  proscribed  mode,  as  we  have  stated,  they  were  destitute  of  any 
power  over  the  subject.  As  they  had  no  authority  to  agree  to 
fiuch  payment  in  express  terms,  the  law  oould  not  imply  any  such 
a^eement  against  the  corporation.  The  law  never  implies  an 
agreement  against  its  own  restrictions  and  prohibitions,  or  as  it  is 
expressed  in  the  New  York  case,  "  the  law  never  implies  an  obliga- 
tion to  do  that  which  it  forbids  the  party  to  agree  to  do." 

To  the  application  of  the  doctrine  of  liability  upon  an  implied 
eontracty  where  work  is  performed  by  <me,  the  benefit  of  which  is 
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received  by  another,  there  must  not  only  be  no  restrictions  imposed 
by  the  law  upon  the  party  sought  to  be  charged  against  making  in 
direct  terms  a  similar  contract  to  that  which  is  implied;  but  the 
party  must  also  be  in  a  situation  where  he  is  entirely  free  to  elect 
whether  he  will  or  will  not  accept  of  the  work,  and  where  such 
election  will  or  may  influence  the  conduct  of  the  other  party  with 
reference  to  the  work  itself.  The  mere  retention  and  use  of  the 
benefit  resulting  from  the  work — where  no  such  power  or  freedom 
of  election  exists,  or  where  the  election  cannot  iiiflience  the  con- 
duct of  the  other  party  with  reference  to  the  work  performed,  does 
not  constitute  such  evidence  of  acceptance  that  the  law  will  imply 
therefrom  a  promise  of  payment.  Thus,  if  one  person  should  erect 
a  cottage  or  stable  upon  the  land  of  another  without  request,  the 
conduct  of  the  architect  could  not  be  affected  by  a  refusal  of  the 
owner  of  the  land  to  accept  the  building.  The  architect  could  not, 
upon  such  refusal,  remove  the  building,  it  having  become  attached 
to  and  a  part  of  the  freehold ;  nor  would  the  owner  of  the  land  be 
deemed  to  have  accepted  the  building  merely  because  he  had  not 
chosen  to  tear  it  down,  or  had  seen  fit  to  use  it  in  connection  with 
his  land*  From  the  necessity  of  the  case,  the  owner  receives  the 
benefit  of  the  building  by  reason  of  his  right  in  the  soil,  and  not 
from  any  supposed  acceptance,  without  subjecting  himself  to  any 
obligation  of  payment.  So,  too,  in  the  present  case,  from  necessity 
the  corporation  received  the  benefit  of  the  stone  base  to  the  iron 
fence  around  Portsmouth  Square,  and  of  the  painting  of  the  iron 
fence,  without  incurring  any  liability  therefor.  It  never  ordered 
the  work  or  the  painting.  These  were  done  without  its  request  or 
authority,  A  declaration  by  resolution  that  it  did  not  accept  of 
the  same,  could  not  of  itself  have  affected  the  conduct  of  the  con- 
tractors. They  could  not  have  interfered  with  either  base  or  paint 
if  such  declaration  had  been  made.  Nor  was  the  corporation  bound 
to  remove  the  base  and  paint  to  avoid  liability.  So,  too,  where 
work  is  done  upon  the  streets  of  the  city  without  authority —  liabil- 
ity does  not  follow  because  the  streets  may  be  improved  thereby,  or 
their  use,  as  previously,  may  be  continued.  Such  continued  use 
constitutes  no  such  evidence  of  acceptance  as  to  create  a  li^^ility 
against  the  corporation.     (Bartholomew  v.  Jackson,  20  Johns.  28; 
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Ellis  ▼•   HamUn,  8  Taunt   62 ;   Smith  ir.   Brady,  17  N.   Y. 

173.) 

The  ^868  cited  by  the  appellant  from  the  deciflions  of  this  Court 
—  The  San  Francisco  Oas  Go.  v.  The  OUy  of  San  Francisco,  (9 
Cal.  458)  and  Argenti  v.  The  Oily  of  San  Francisco,  (16  Cal. 
265)  —  do  not  support  his  positions.  In  the  first  case  the  decision 
was  placed  upon  the  pleadings,  and  is  not  authority  upon  any  ques- 
tion arising  in  the  case  at  bar.  One  of  the  Justices  did,  it  is  true, 
discuss  the  case  on  its  merits,  and  there  are  some  expressions  in  his 
opinion  which  may  be  open  to  observation.  The  case  on  its  merits 
was,  indeed,  a  very  strong  one,  and  the  decision  might  perhaps  be 
supported  upon  the  ground  that  the  property  of  the  plaintiff  was 
appropriated  to  the  necessary  purposes  of  the  city.  It  is  unnecessary, 
however,  to  express  any  opinion  upon  this  point,  as  the  case  itself 
is  authority  only  upon  a  question  of  pleading.  In  the  second  case, 
the  Justices  who  pronounced  the  judgment  concurred  only  in  the 
conclusion.  They  differed  entirely  hi  the  grounds  upon  which  they 
rested  the  liability  of  the  city ;  one  of  them  holding  that  a  municipal 
corporation  could  only  act  in  the  cases  and  in  the  mode  prescribed 
by  its  charter,  and  that  for  street  improvements  of  a  local  nature 
( xpress  contracts  authorized  by  ordinance  were  necessary  to  create 
a  liability ;  and  that  the  doctrine  of  liability,  as  upon  implied  con- 
tracts, had  no  application  to  cases  of  that  character.  (16  Cal.  282.) 
It  is  sufficient,  however,  to  observe  that,  in  consequence  of  the  disa- 
greement of  the  Justicesin  their  views,  the  decision  is  not  authority 
upon  any  question  presented  in  the  presenl;  case.  Judgment  affirmed. 

CoPBj  J,  delivered  the  following  opinion: 

I  am  of  opinion,  notwithstanding  the  position  taken  by  me  in 
Argenti  v.  The  City  of  San  Francisco,  that  the  views  expressed 
by  the  Chief  Justice  upon  the  questions  involved  in  this  case  are 
correct  The  ground  assumed  in  the  case  of  Argenti  was  not  essen- 
tial to  the  determination  of  that  case,  and  upon  further  reflection, 
I  am  convinced  of  the  error  of  the  reasoning  upon  which  my  con- 
clusions were  arrived  at.  The  error  arose  from  paying  too  little 
attention  to  the  restrictive  provisions  of  the  charter;  and  I  am  sat- 
isfied that  under  these  provisions  no  obligation  was  imposed  upon 
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the  city  by  the- transections  in  qneetion  in  this  suit.  Tho  mo'V  of 
contracting  was  prescribed  by  the  charter,  and  the  provisiona  upon 
the  subject  were  of  such  a.  character  aa  to  operate  necessarily  as  a 
limitation  upon  the  power  of  the  city  to  contract  in  any  other  form. 
The  fact  that  the  city  had  received  a  benefit  is  not  sufficient  to 
create  a  liability  on  her  part ;  for  no  responsibility  can  result  as 
a  matter  of  implication  where  the  law  itself  negatives  the  idea  of 
its  existence.  It  seems  to  be  settled,  that  where  a  charter  of  incor- 
poration prescribes  the  mode  in.  which  the  contracts  of  liie  corpora- 
tion are  to  be  made,  such  mode  must  be  strictly  pursued  or  the 
corporation  will  not  be  bound.  Individual  members  of  a  corporation 
have  no  authority  to  bind  the  corporate  body,  nor  can  a  corporate 
engagement  be  implied  from  conduct  or  declarations  unauthorized 
by  the  corporation,  or  inconsistent  with  the  charter.  Corporations 
cannot  be  bound  except  by  corporate  acts,  and  it  is  only  from  such 
acts,  done  either  by  the  corporation  as  a  body,  or  by  its  authorized 
agents,  that  any  implication  can  be  made,  binding  it  in  law ;  and  no 
act  contravening  the  provisions  of  the  charter  can  be  considered 
valid  as  a  corporate  act  There  is  no  doubt  of  the  application  of 
this  doctrine,  and  in  the  absence  of  a  contract  deriving  its  validity 
from  the  charter,  the  conclusion  that  the  city  is  not  liable  appears 
to  me  to  be  irresistible.  The  rule  that  corporations  must  act  in 
the  prescribed  mode,  applies  with  peculiar  force  to  a  corporation 
organized  for  a  public  purpose. 

I  concur  in  the  views  and  conclusions  of  the  Chief  Justice. 


BIBEND  V.  EHETJTZ  et  oL 

A  VAXTT  tgabift  whom  an  miiatt  jodfinent  has  boen  obtalvad  through  tecldent; 
mlitaka,  or  fraud,  may,  after  the  adjonnunent  of  the  term  at  which  judgment 
waa  rendered,  and  where  no  want  of  diligence  la  Imputable  to  him  in  seeking 
relief,  malntahi  an  eqnitable  action  to  let  aalde  the  judgment. 

ne  Btatntory  nonedj  hj  motion  before  tlM  Ooart  renderfaig  the  jodipnent  la  only 
arailable  dnrlns  tha  term  at  which  It  la  Mndered,  and  to  hold  thia  remedy 
ezcInslTe  would  often  result  in  a  denial  of  the  most  obyiona  justice^ 

^%o  aaaistance  of  eqnlty  to  set  aside  a  jnd^nnent  cannot  be  invoked  in  a  distinct 
•o  long-  as-  tha  remedy  hy  motion  in  the  original  caae  extota. 
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A  complaint  in  an  actioq  to  set  aside  a  Jndgment,  which  contains  no  aTerment 
showing  that  relief  could  not  have  been  obtafaied  on  motion,  may  be  demnr- 
rable;  but  If  defendant  fails  to  demur,  and  answers  on  the  merits,  and  the 
facts  supplying  the  defect  appear  in  the  record,  the  objection  is  waired. 

The  Treka  Water  Company  execute  to  B.  and  others  a  mortgage  on  its  property, 
to  secure  in  part  debts  severally  due  from  the  company  to  the  different  mort- 
gagees, and  In  part  a  debt  due  from  the  company  to  K.,  not  named  in  the 
mortgage.  A  new  company  is  afterwards  incori>orated  to  take  the  place  of 
the  Yreka  Water  Company,  and  an  arrangement  is  made  between  the  mort- 
gagees and  the  companies,  that  when  nine-tenths  in  amount  of  the  debts  se- 
cured by  the  mortgage  shall  be  surrendered  on  a  fixed  basis  in  exchange  for 
stock  In  the  new  company,  the  mortgage  shall  be  canceled  and  the  property 
be  owned  by  the  new  company  free  of  the  incumbrance  —  some  of  the  mort- 
gagees, B.  among  the  number,  receive  stock  to  the  amount  of  their  debts,  and 
conditionally  assign  their  demands ;  but  the  mortgage  is  not  canceled  or 
assigned,  nor  do  any  of  the  mortgagees  receive  anything  on  account  of  the 
debt  due  to  K. :  Held,  that  neither  B.  nor  any  of  the  mortgagees  have  by  these 
acts  made  themselves  liable  to  K.  for  any  portion  of  his  debt. 

Appeal  from  the  Ninth  Judicial  District 

This  is  an  action  brought  to  set  aside  a  judgment  obtained  by 
default  against  the  plaintiff  herein  and  others,  in  favor  of  the  de- 
fendant Kreutz. 

The  action  in  which  the  judgment  was  subsequently  obtained 
was  before  this  Court  at  the  April  Term,  1860,  and  the  report  of 
it  (15  Cal.  345)  shows  the  nature  of  the  action,  and  the  facts  upon 
which  Kreutz,  the  plaintiff  therein,  based  his  claim.     After  the 
going  down  of  the  remittitur,  and  on  the  twentieth  of  Septembor, 
1860,  an  order  was  made  that  the  defendants  should  answer  within 
ten  days.     It  does  not  appear  that  any  personal  notice  of  this  order 
was  given  to  the  defendants  therein,  of  whom  this  plaintiff  was 
one ;  and  at  the  expiration  of  the  ten  days,  certain  of  the  defendants 
having  answered,  and  others,  including  plaintiff,  not  having  an- 
swered, a  default  was  entered  against  those  not  answering,  and, 
October  12th,   1860,  judgment  rendered   against  them  for  the 
claim  of  the  plaintiff  therein  ($5,686).     No  motion 
the  District  Court  to  set  aside  this  judgment     On 
enth  day  of  October,  1860,  and  after  the  acfjoum- 
Brm,  the  complaint  in  this  action  was  filed. 
ial  averments  are :  a  statement  of  the  history  of  the 
to  the  time  of  entry  of  judgment;  that  this  plaintiff 
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has  a  meritorious  defense  to  that  action,  and  the  facts  constituting 
that  defense;  that  J.  D.  Turner,  an  attorney  at  law  residing  in 
Siskiyou  county,  was  employed  by  him  to  defend  the  original  action^ 
in  1859,  and  did  attend  to  the  same  until  the  recovery  of  judgment 
by  him  and  the  other  defendants  on  demurrer ;  that  he,  plaintiff,  is 
a  German,  and  understands  little  of  the  English  language,  and 
nothing  of  the  forms  of  law;  that  his  said  attorney  told  him  in 
1859  that  all  had  been  done  that  was  necessary  in  the  defense  of 
the  case;  that  he,  plaintiff,  supposed  this  to  be  true,  and  that  the 
former  judgment  in  the  District  Court  was  an  end  of  the  case;  that 
he  knew  nothing  of  the  subsequent  appeal  to  the  Supreme  Court, 
or  of  the  reversal  of  the  former  judgment,  or  the  order  giving  ten 
days  to  answer ;  that  he  first  knew  of  additional  steps  being  taken 
in  the  case  from  a  telegraphic  dispatch,  received  October  17th, 
1860,  informing  him  of  the  judgment  by  default,  and  that  execu- 
tion was  levied  upon  his  property;  that  said  Turner  left  Siskiyou 
county  in  April,  1860,  and  has  not  since  been  a  resident  of  this 
State,  and  plaintiff  has  not  himself  been  a  resident  of  Siskiyou 
county  since  March,  1859 ;  that  he  employed  said  Turner  to  con- 
duct said  case  as  his  attorney,  and  relied  upon  him  to  do  it. 

Plaintiff  prays  that  the  judgment  by  default  be  set  aside  as  to 
him,  and  that  he  be  allowed  to  defend  on  the  merits,  and  that  pro- 
ceedings under  execution  be  stayed. 

The  answer  denies  the  ignorance  of  plaintiff  as  to  the  pmeeed- 
ings  of  the  case,  and  avers  that  he  had  full  notice  of  all  of  them, 
and  had  an  attorney  in  fact  in  Siskiyou  founty  with  full  power  to 
attend  to  this  case. 

Upon  the  trial,  the  evidence  showed  that  the  Yreka  Water  Com- 
pany, being  heavily  indebted,  in  1855  executed  a  mortgage  to  cer- 
tain of  its  creditors  to  secure  $24,000  already  due,  and  $40,000  to 
be  subsequently  advanced,  the  $24,000  being  due  severally  to  va- 
rious individuals ;  that  plaintiff  Bibend  was  a  creditor  to  the  amount 
of  two  hundred  and  eleven  dollars,  and  was  secured  in  this  nmount 
by  the  mortgage,  and  named  as  one  of  the  mortgagees;  that  de- 
fendant Kreutz  held  a  note  against  the  Yreka  Water  Company  for 
$1,000,  with  interest  at  four  per  cent,  per  month,  and  was  intended 
by  all  parties  to  be  secured  in  this  amount  by  the  mortgage,  but 
was  not  named  as  mortgagee^ 
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In  April,  1857,  the  Shasta  River  Canal  Company  was  incorpor- 
ated, the  corporators  being  mostly  members  of  or  creditors  of  the 
Yi-eka  Water  Company,  the  object  of  the  incorporation  being  to 
purchase  the  property  and  cany  on  the  business  of  the  Treka 
Water  Company  under  a  new  organization. 

Soon  after  an  arrangement  was  made  between  the  two  companies 
and  certain  of  the  creditors,  that  the  various  creditors  of  the  Treka 
Water  Company  secured  by  the  mortgage  might  exchange  their 
demands  against  that  company  for  stock  in  the  Shasta  Edver  Canal 
Company  on  a  fixed  basis  of  value,  and  that  when  nine-tenths  in 
amount  of  the  creditors  should  make  this  exchange  the  mortgage 
should  be  canceled,  and  the  property,  free  of  the  incumbrance,  be- 
long to  the  Shasta  River  Canal  Company.  Kreutz  was  no  party 
to  this  arrangement,  and  has  never  received  any  stock  or  released 
his  debt,  Bibend,  the  plaintiff,  received  stock  to  the  amount  of 
his  debt,  and  a  number  of  the  other  creditors  did  the  same,  anil 
subsequently  voted  upon  the  stock  in  the  company  meetings.  None 
of  the  evidences  of  debt  against  the  Yreka  Water  Company  have 
been  surrendOTcd  nor  has  the  mortgage  been  canceled,  but  still 
remains  in  force;  but  each  creditor  receiving  stock  executed  a  con- 
ditional assignment,  to  take  effect  when  nine-tenths  in  amount  of 
the  creditors  should  come  into  the  arrangement.  Neither  the 
plaintiff  nor  any  other  of  the  mortgagees  have  ever  received  any 
money  or  stock  in  consideration  of  the  debt  due  to  Kreutz. 

The  Court  below  found  as  a  fact  that  there  was  no  laches  on  the 
part  of  plaintiff  in  making  his  defense  to  the  other  action,  and  that 
he  might  have  been  taken  by  surprise;  but  rendered  judgment  for 
defendants  on  the  ground  that  the  facts  showed  the  original  judg- 
ment to  be  just,  and  failed  to  show  that  plaintiff  had  any  good  de- 
fense to  the  action  on  the  merits. 

Plaintiff  moved  for  a  new  trial,  which  was  refused,  and  from  this 
order  and  from  the  judgment  the  appeal  is  taken. 

Heydenftldt,  for  Appellant 

A  bill  will  be  maintained  to  set  aside  the  judgment  and  for  a  new 
trial.  (2  Story's  Eq.  Jur.  sees.  886,  886,  887,  894;  People  ▼• 
Lafarge  &  Ball,  8  Oal.  180;  Bobb  v.  Bobb,  6  li  22.) 
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A  party  is  not  confined  to  this  remedy  by  statute,  but  may  resort 
to  a  Court  of  Equity  for  relief  against  a  judgment  obtained  by 
fraud  or  surpriae.     (CarpentUr  v.  HufU,  6  Cal.  406- ) 

The  issue  made  by  the  pleadings  is  not  upon  the  form  of  the 
remedy,  but  upon  the  merits  of  the  application.  (Kewen  ▼•  Bidle- 
fnan,  2  Cal.  248.)  And  therefore  objections  to  theiorm  will  not 
be  considered.     (Rohb  v.  Rohb,  6  CaL  22.) 

It  is  too  late  to  object  to  the  jurisdiction  of  the  Court  after  the 
defendant  bag  answered  to  the  merits  instead  of  demurring.  (Liv- 
ir^ffston  v.  Livingston,  4  Johns.  Ch.  R  287;  UnderhiU  y.  Van 
Cortland,  2  Id.  369;  Ludlow  v.  Simond,  2  Caines'  Cases,  40,  56.) 

Where  the  remedy  at  law  is  doubtful,  and  where  the  judgment 
ifl  unconscientious,  and  no  Iciches  can  be  charged  against  the  party, 
equity  will  interfere.  (Boherts  t.  Battle,  2  Stew.  42 ;  McBroom^ 
V.  SomerviiU,  Id.  515;  Smith  v.  Wihon,  «  Ala.  320;  EngUsk  v. 
Sa^^age,  14  Id.  342 ;  Stnbhs  v.  Leaviti,  30  Id.  352 ;  Carpentier 
V.  HwU,  5  Cal.  406;  Bidleman  v.  Kewen,  2  Id.  248;  People  v. 
Lafarge  et  ai.,  8  Id.  130;  Billon  r.  Hyde,  1  Atk.  128.) 

The  merits  are  entirely  with  the  complainant.  The  facts  show 
the  defendant  not  to  have  any  privity  of  contract  with  complainant, 
nor  the  semblance  of  a  claim  against  him. 

The  finding  of  the  Chancellor  explicitly  frees  him  from  the 
charge  of  negligence,  and  that  finding  is  conclusive. 

Oeo.  Gadfvalader,  for  Bespondents. 

I.  The  remedy  of  the  plaintiff  should  have  been  by  motion  in 
the  original  action.  The  reinedy  by  motion  is  exclusive,  and  a  bill 
in  equity  will  not  lie.  (Prac  Act,  sec.  68 ;  2  Whittaker^s  Prac 
T9-83;  Laterenoe  v.  Eddy,  1  Johns.  Ch.  51;  Imlay  v.  Oarperir 
Her,  14  CaL  173;  Gregory  v.  Ford,  Id.  142.) 

II.  The  findings  of  the  Court  and  judgment  rendered  are  sup- 
ported by  the  evidenca 

Copu,  J.  deKvered  the  opinion  of  the  Court — Fxkld,  0.  J.  con- 
curring. 

This  IS  an  nction  to  set  aside  a  judgment  by  default,  on  the  ground 
•of  surprise.     The  judgment  was  rendered  in  an  action  for  money 

Cal.  Reps.  XX. —  8 
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had  and  received,  and  the  facts  disclosed  by  the  record  show  con- 
clusively that  no  cause  of  action  existed.  It  is  admitted  that  the 
suit  was  improperly  brought,  but  it  is  contended  that  the  judgment 
is  strictly  just,  and  ought  to  be  allowed  to  stand.  This  view,  though 
acted  upon  by  the  Court  below,  is  manifestly  erroneous,  and  we  find 
in  the  facts  of  .the  case  nothing  to  justify  or  support  it.  The  Yreka 
Water  Company  executed  to  several  parties,  among  whom  was  the 
plaintiff,  a  mortgage  in  trust  to  secure  the  payment  of  certain  in- 
debtedness, a  portion  of  which  was  owing  to  defendant  Kreutz, 
whose  name,  however,  does  not  appear  in  the  mortgage.  The  com- 
plaint in  the  original  suit  charged  an  assignment  and  surrender  of 
this  mortgage,  and  a  receipt  by  the  persons  to  whom  it  was  exe- 
cuted of  the  amount  secured  by  it  This  was  sufficient  prima  facie 
to  recover  upon ;  but  the  facts  now  before  us  present  the  case  in  a 
very  different  light,  and  it  is  evident  that  gross  injustice  has  been 
done.  The  mortgage  has  neither  been  assigned  nor  surrendered, 
but  is  still  in  the  hands  of  the  trustees,  and  may  at  any  time  be 
enforced  for  the  payment  of  the  debts.  The  evidence  on  this  point 
is  clear  and  explicit,  and  in  determining  the  case  the  Court  below 
was  misled  by  certain  transactions  with  a  corporation  known  as  the 
Shasta  River  Water  Company.  This  corporation  was  organized  to 
take  the  place  of  the  Yreka  Water  Company,  and  an  agreement 
was  entered  into  entitling  the  holders  of  the  indebtcvlness  secured 
by  the  mortgage  to  exchange  it  for  stock  of  the  corporation.  A 
portion  of  the  indebtedness  was  exchanged  in  pursuance  of  this 
agreement,  and  the  Court  appears  to  have  regarded  the  agreement 
itself  as  superseding  the  mortgage.  It  is  clear,  however,  that 
nothing  of  the  kind  was  intended,  and  that  Kreutz,  whose  debt  has 
not  been  exchanged,  is  entirely  unaffected  by  the  agreement. 

Objection  is  taken  to  the  mode  in  which  the  plaintiff  seeks  re- 
dress, but  we  are  of  opinion  that  the  remedy  in  equity  was  properly 
resorted  to.  The  statutory  remedy  by  notion,  except  in  cases 
where  there  has  been  no  service  of  summons,  is  only  available  dur- 
ing the  term  at  which  the  judgment  is  rendered,  and  in  many  cases 
a  denial  of  the  most  obvious  justice  would  result  from  holding  this 
remedy  exclusive.  The  assistance  of  equity  cannot  be  invoked  so 
long  as  the  remedy  by  motion  exists;  but  when  the  time  within 
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which  a  motion  may  be  made  has  expired,  and  no  laches  or  want  of 
diligence  is  imputable  to  the  party  asking  relief,  there  is  nothing  in 
reason  or  propriety  preventing  the  interference  of  equity,  "In 
general,"  says  Storv,  "  it  may  be  stated,  that  in  all  cases  where  by 
accident,  or  mistake,  or  fraud,  or  otherwise,  a  party  has  an  unfair 
advantage  in  proceedings  in  a  Court  of  Law,  which  must  neces- 
sarily make  that  Court  an  instrument  of  injustice,  and  it  is  there- 
fore against  conscience  that  he  should  use  that  advantage,  a  Court 
of  Equity  will  interfere  and  restrain  him  from  using  the  advantage 
which  he  has  thus  improperly  gained."  (Story's  Eq,  sec  885.) 
In  the  present  case,  there  is  no  doubt  that  an  unconscientious  ad- 
vantage has  been  obtained  of  the  plaintiff,  and  the  findings  of  the 
Court  expressly  negative  any  inference  of  a  want  of  diligence  on 
his  part  Under  these  circumstances,  and  in  view  of  the  positive 
injustice  which  must  result  from  a  refusal  to  interfere,  we  do  not 
see  upon  what  principle  relief  can  be  denied. 

The  point  as  to  the  necessity  of  an  averment  in  the  complaint, 
showing  that  the  plaintiff  could  not  obtain  relief  on  motion,  is  un- 
tenable* It  is  unnecessary  to  determine  whether  the  complaint 
was  or  was  not  demurrable  on  that  ground ;  no  demurrer  having 
been  filed,  and  the  parties  having  answered  to  the  merits,  the  ob- 
jection comes  too  late.  So  far  as  the  fact  is  concerned,  the  recor.l 
shows  that  the  suit  was  commenced  after  the  expiration  of  the  term. 

Judgment  reversed  and  cause  remanded  for  new  triaL 


ETJSE  V.  MOORE. 

Wbxbb  a  demurrer  Ib  filed  to  the  defendant's  answer,  it  Is  Irregalar  for  plaintiff 
to  take  Jadgment  before  some  disposition  Is  made  of  the  demurrer.  And 
where  the  record  on  appeal  discloses  this  state  of  facts,  and  nothing  more 
from  which  an  abandonment  of  the  demurrer  can  be  Inferred,  the  judgment 
will  be  reversed. 

Apfeai.  from  the  Second  Judicial  District. 
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Plaintiff  hronght  soft  on  certain  promissory  notes;  defendant 
answered  alleging  entire  failure  of  consideration.  Plaintiff  de- 
murred to  this  answer  on  tlie  ground  that  it  oonstituted  no  def  ^ise 
to  the  aetion. 

The  record  on  appeal  dieeloees  no  farther  proceedir^  in  the 
action  after  the  filing  of  the  demurrer,  except  that  (m  a  certain  daj 
the  cause  came  on  for  trial,  and  plaintiff  appeared,  and  defendant 
nol  appearing,  moved  for  judgment,  and  tiie  Court  thereupon  or- 
dered judgment  for  the  amount  prayed  for  in  complaint  From 
this  judgm^kt  the  appeal  is  taken. 

Cooh,  Brownson  ds  HiUell,  for  Appellant 

Charles  E.  Huse,  in  pro.  per.  for  BespondenL 

Field,  O-  J.  delivered  the  opinion  of  the  Court  ^Nobtoit,  J. 
concurring. 

It  does  not  appear  from  the  record  that  any  disposition  was  ever 
made  by  the  Court  of  the  demurrer  interposed  to  the  defendant's 
answer.  Nor  does  it  appear  that  there  was  any  consent  of  the 
parties  to  proceed  to  the  trial  of  the  cause,  from  which  an  abandon- 
ment of  the  demurrer  might  be  inferred.  The  record  merely  shows 
a  complaint,  an  answer,  a  demurrer  to  the  answer,  and  an  order  of 
the  Court  upon  motion  of  the  plaintiff,  directing  judgment  in  his 
favor  for  the  amount  claimed.  The  record  should  disclose  the  dis- 
position made  of  the  demurrer  by  the  Court,  or  the  abandonment  of 
the  demurrer,  or  proceedings  from  which  an  abandonment  may  be 
inferred,  and  if  the  cause  was  tried  before  a  jury,  their  verdict,  or 
if  by  the  Court,  its  findings.  The  case  arose  before  the  Act  of 
May  20th,  1861,  regulating  appeals,  took  effect  (Laws  of  1861, 
chap.  622,  sec.  1.) 

Judgment  reversed  and  cause  remanded. 
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THE  PEOPLE  V.  WAR 

An  Indictment  accusing  the  defendant  of  the  crime  of  *'  an  assault  with  a  deadly 
weapon,  with  an  Intent  to  Inflict  upon  th€  person  of  another  a  bodily  injury, 
there  appearing  no  considerable  provocation  therefor/'  tolllclently  designates 
the  offense  with  which  the  defendant  is  charged. 

It  is  not  necessary  that  an  indictment  should  state  In  terms  that  the  offense 
charged  is  a  felony,  or  is  a  misdemeanor.  The  legal  appellation  of  the  crime, 
as  given  in  the  statate  defining  the  offense,  must  be  stated,  and  if  from  this 
the  grade  of  a  crime  does  not  appear,  it  cannot  be  shown  by  the  pleader 
calling  it  a  felony  or  a  misdemeanor. 

tJnder  tlM  provisions  of  sections  four  and  five  of  the  Criminal  Practice  Act,  dis- 
tinguishing felonies  and  misdemeanors,  any  offense  which  may  be  or  is  liaMe 
to  be  punished  by  death  or  imprisonment  in  a  State  prison,  is  a  felony ;  and 
any  offense  which  is  not  liable  to  such  punishment  —  that  is,  for  which  that 
grade  of  punishment  cannot  under  any  circumstances  be  inflicted  —  is  a  mis- 
demeanor. 

Although  the  offense  charged  in  on  Indictmaat  may,  In  the  discretion  of  the  Court 
in  any  particular  case,  be  only  punished  by  a  fine,  yet  if  the  offense  is  one 
which  is  liable  to  be  punished  by  imprisonment  in  the  State  prison.  It  must  be 
prosecuted  with  the  forms  and  solemnities  of  a  crime  of  the  grade  of  a  felony. 

Where  to  an  indictment  which  charges  an  offense  punishable  either  by  imprison- 
ment in  the  State  prison  or  by  fine,  a  demurrer  interposed  by  the  defendant 
is  sustained,  and  the  defendant  has  Judgment  thereon,  from  which  the  people 
appeal :  Held,  that  no  Judgment  having  been  pronounced  which  protects  the 
defendant  from  liability  to  be  punished  by  Imprisonment  in  the  State  prison, 
this  Court  has  Jurisdiction  of  the  appeal. 

Appbal  from  the  Court  of  Sessions  of  Santa  Olanu 

Defendant  demurred  to  the  indictment.  Demurrer  guBtained,. 
and  judgment  thereon  entered  in  favor  of  defendant,  from  which 
this  appeal  is  taken  by  the  people. 

The  indictment  is  as  follows :  "  William  War  is  accused  by  the 
Grand  Jury  of  the  county  of  Santa  Clara,  State  of  California,  by 
this  indictment^  of  the  crime  of  an  assault  with  a  deadly  weapon, 
with  an  intent  to  inflict  upon  the  person  of  another  a  bodily  injury, 
there  appearing  no  considerable  provocation  therefor,  committed  as 
follows,  to  wit :  The  said  William  War,  on  the  ninth  day  of  July, 
A.  D.  1861,  and  before  the  finding  of  this  indictment,  at  the  county 
of  Santa  Clara,  and  State  of  California,  with  force  and  arms,  in 
and  upon  one  John  Hassinger,  then  and  there  being,  did  feloni- 
ously make  an  assault,  with  a  deadly  weapon,  to  wit :  a  certain  dirk 
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knife,  of  tlie  length  of  ten  inches ;  which  said  knife  he,  the  said 
William  War,  then  and  there  had  and  held  in  his  right  hand,  and 
then  and  there  did  cut,  wound  and  strike  him,  the  said  John  Has- 
singer,  with  said  knife,  in  and  upon  the  right  arm  and  right  side  of 
him,  the  said  John  Hassinger,  with  the  intent  then,  and  there,  and 
thereby,  imlawf ully  and  feloniously  to  inflict,  by  means  of  the  knife 
aforesaid,  upon  the  person  of  him,  the  said  John  Hassinger,  a 
bodily  injury — there  appearing  no  considerable  provocation  there- 
for—  contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peaoe  and  dignity  of  the  people  of  the 
State  of  California.'' 

Froffik  M.  Pixley,  Attorney  Oeneral,  for  Appellant 

Hereford  &  Williams,  for  Respondent. 

I.  An  appeal  does  not  Kg.  In  criminal  cases  an  appeal  cannot 
be  taken  to  this  Court  unless  the  offense  charged,  or  of  which  the 
party  has  been  found  guilty,  amounts  to  a  felony.  (Sec.  4,  art.  6, 
State  Constitutici  ^  The  people  appeal,  and  must  show  affirm- 
atively the  right  of  appeal.  It  is  not  sufficient  to  show  that  if 
prosecuted  further  the  offense  might  have  amounted  to  a  felony.  It 
must  amount  to  a  felony  at  the  time  the  appeal  is  taken.  {People 
V.  Cornell  16  Cal.  187.) 

II.  The  acts  creating  the  offense  charged,  and  providing  for  its 
trial  and  punishment,  violate  the  constitutional  provision  as  to  the 
right  of  trial  by  jury.  They  devolve  upon  the  Court  the  right,  and 
make  it  its  duty  to  try  the  most  important  question  involved  in  the 
case,  to  wit:  tiie  question  whether  the  defendant  is  guilty  of  a 
felony  or  a  misdemeanor. 

III.  The  indictment  does  not  sufficiently  charge  the  offense  — 
does  not  show  whether  defendant  is  accused  of  a  felony  or  misde- 
meanor. 

NoBTON,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J. 
concurring. 

The  indictment  in  this  case  is  for  the  crime  of  "an  assault  with  a 
deadly  weapon,  with  intent  to  inflict  upon  the  person  of  another  a 
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bodily  injury,  there  appearing  no  considerable  provocation  there- 
for." A  demurrer  to  the  indictment  was  sustained,  and  the  people 
have  appealed. 

The  indictment  is  proper  in  form.  The  oflFense  could  not  be 
stated  in  any  other  mode  that  would  better  comply  with  the  rules 
of  criminal  pleading  or  the  requirements  of  the  Act  to  regulate 
proceedings  in  criminal  cases.  Section  two  hundred  and  thirty- 
seven  of  that  Act  requires  the  acts  constituting  the  offense  to  be 
stated.  According  to  the  form  given  in  section  two  hundred  and 
thirty-eight,  it  is  jproper  to  precede  the  statement  of  the  acts  con- 
stituting the  offense  by  a  statement  of  the  crime  of  which  the  party 
is  indicted,  "giving  its  legal  appellation,  such  as  murder,  arson, 
manslaughter,  or  the  like,  as  designating  it  as  felony  or  misde- 
meanor." This  does  not  require  that  it  shall  be  called  a  felony  or 
a  misdemeanor,  but  it  assumes  that  the  legal  appellation  of  the 
crime  will  itself  show  whether  it  is  a  felony  or  a  misdemeanor.  If 
the  legal  appellation  of  the  crime  as  given  in  the  statute  defining 
the  offense  does  not  show  whether  it  is  a  felony  or  a  misdemeanor, 
it  cannot  be  made  or  shown  to  be  one  or  the  other  by  the  pleadei* 
calling  it  a  felony  or  a  pisdemeanor.  In  this  indictment  the  legal 
appellation,  that  is,  the  designation  of  the  crime  as  given  in  section 
jSfty  of  the  Act  concerning  Crimes  and  Punishments,  which  creates 
the  offense,  is  properly  set  forth. 

The  real  objection  to  this  indictment,  if  there  be  any,  is  that  the 
facts  set  forth  do  not  constitute  a  public  offense,  because  the  pun- 
ishment prescribed  being  either  imprisonment  in  the  State  prison 
or  a  fine,  it  does  not  appear  whether  it  is  a  felony  or  a  misdemeanor, 
and  hence  it  does  not  necessarily  fall  within  any  class  of  crimes 
known  to  the  law.  The  discretion  given  as  to  the  punishment 
certainly  does  not  make  the  same  act  two  offenses,  and  it  would  be 
a  singular  consequence  if  the  fixing  alternative  punishments  be- 
longing to  different  classes  of  crimes  should  prevent  a  criminal  act 
from  being  indictable  as  any  crime.  We  think,  however,  there  is 
no  uncertainty  as  to  the  grade  of  the  crime  charged.  "  A  felony  is 
a  public  offense,  punishable  by  death  or  by  imprisonment  in  a  State 
prison.  Every  other  public  offense  is  a  misdemeanor."  (Act  to 
regulate  proceedings  in  criminal  cases,  sees.  4,  5.)     Under  these 
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definiUont^  any  offeti^e  whidi  may  be  (nr  ifl  liable  tx)  be  punished  1^ 
death  or  imprisonmeai  in  the  State  priaon  ia  a  felony.  Any  offense 
which  is  not  liable  to  such  punishment  —  that  is,  for  which  that 
grade  of  punishment  cannot  under  any  circumstances  be  inflicted 
—  is  a  misdemeanor.  Although  the  offense  charged  in  this  indictr 
ment  may^  in  the  discretion  of  the  Oourt  in  any  particular  case,  be 
only  punished  by  a  fine,  yet  the  offense  is  one  which  is  punishable, 
which  is  liable  to  be  punished,  by  imprisonment  in  the  State  pris- 
on, and  hence  is  must  be  prosecuted  with  the  forms  and  solemnities 
of  a  crime  of  the  grade  of  a  felony. 

The  case  being  one  of  felony,  it  follows  that  this  Oourt  has  juris- 
diction of  the  appeal 

The  case  of  The  People  ▼.  OomeU  (16  Cal.  187)  decides  that 
a  judgment,  in"a  case  like  this,  which  has  limited  the  punishment 
to  a  fine,  cannot  be  appealed  to  this  Court  as  not  being  a  case  of 
felony.  But  that  was  upon  the  ground  that  a  judgment  appealed 
from  was  a  judgment  for  a  misdemeanor,  and  that  the  nature  and 
extent  of  the  punishment  fixed  the  right  of  appeal.  The  conse- 
quences of  the  judgment  from  which  the  appeal  was  taken  were 
not  of  that  gravity  which  the  Legislature  had  deemed  requisite  to 
authorize  an  appeal  to  this  Oourt  In  the  present  case,  no  judg- 
ment has  been  pronounced  which  protects  the  defendant  from  lia- 
bility to  be  punished  by  imprisonment  in  the  State  prison.  As  the 
point  ruled  in  that  case  is  not  the  same  as  the  one  presented  in 
this.  It  is  not  necessary  to  decide  whether  the  reasons  assigned  in 
the  two  cases  are  strictly  reconcilable. 

Judgment  reversed,  and  the  Court  below  directed  to  give  judg- 
ment for  the  plaintiff  on  the  demurrer,  with  leave  to  the  defendant 
to  plead  to  the  indictment. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  THOS.  SPMGQS. 

Ax  order  for  the  sale  of  real  property  oi  in  lateBtktev  kaado  lur  tito  Protate 

Court  after  notice  to  all  the  parties  interested,  in  the  manner  required  hj 
the  ftatttt«,  kftd  aftet  examination  ot  the  proofs  presented,  ife  ah  adjudication 
tha.t  the  tale  of  the  propartr  Mfecrlbed  is  necessary,  aiMl  uftless  appealed  ft^m, 
is  conelusiTe  and  bindhiff  upon  the  admiBlstrater,  attd  upon  all  paKles  In- 
terested in  the  estate. 

th%  proceeding  for  the  sale  of  the  real  estate  of  hn  ihtestate  Is  th  the  nature  of 
mm  actkA,  of  which  the  presentation  of  the  petltloii  Is  the  ^mtnencement,  and 
tho  order  of  sale  is  the  judgment  This  Judgment  cannot  be  obTlated,  nor  can 
Its  ^Bcacy  be  impaired,  by  the  fact  that  it  may  subsequently  appear  that  too 
low  an  estimate  was  placed  by  the  Court  upon  the  value  of  the  property 
ordered  to  be  sold,  or  as  .to  the  price  It  wottld  probably  bring. 

Vke  provisions  of  the  statute  allowing  objections  to  be  made  to  the  sale,  and  re- 
quiring for  its  efficacy  a  confirmation  by  the  Court,  are  only  Inteuded  to  secure 
04icfa  an  execution  of  the  order  of  sale  that  a  Just  and  fair  price  may  be  ob- 
tained for  the  property  for  the  benefit  of  iSie  estate,  llie  authority  of  the 
Court  is  limited  to  such  a  supervision  and  control  that  this  end  may  be  effected. 

It  Is  the  better  practice  for  the  Court,  in  all  cases  where  there  are  several  distinct 
XMircels  of  property,  to  Insert  in  its  order  a  direction  that  the  sale  cease  when 
the  amount  required  has  been  obtained ;  but  the  omission  of  such  a  direction 
does  not  Invalidate  the  order  or  the  sales  made  in  pursuance  of  it. 

Ajprat.  from  the  Probate  Court  of  Sonoma  county. 

This  is  an  appeal  from  an  order  of  the  Probate  Court  of  Sonoma 
coimty  refusing  to  confirm  a  sale  of  a  parcel  of  real  estate  made  by 
the  administrator.  On  the  seventh  of  October,  1861,  the  Court 
made  an  order  directing  the  administrator  to  sell  at  public  auction 
seven  different  parcels  of  land,  a  separate  and  particular  descrip- 
tion of  each  parcel  being  contained  in  the  order.  The  order  re- 
Cited  that  the  object  of  the  sale  was  to  pay  the  debts  of  the  estate 
and  the  expenses  of  administration,  and  stated  the  amount  of  these 
debts  and  expenses,  but  contained  no  direction  that  the  adminis- 
trator should  sell  only  sufficient  to  pay  this  amount,  or  that  he 
should  do  otherwise  than  sell  each  of  the  parcels  described*  It  was 
conceded  that  all  the  statutory  provisions  respecting  the  preliminary 
steps  necessary  to  be  taken  in  procuring  the  order  were  complied 
'with.  The  petition  filed  by  the  administrator  to  obtain  the  order 
stated,  among  other  things,  the  amount  of  the  debts  and  expenses, 
and  the  estimated  value  of  each  of  the  paroek  of  land  as  fixed  by 
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the  appraisers,  and  prayed  for  the  sale  of  the  whole,  or  so  much  as 
might  be  necessary  to  pay  the  debts  and  expenses. 

The  administrator,  in  obedience  to  the  order,  sold  all  of  the 
property  at  auction  for  cash,  selling  each  of  the  parcels  separately 
in  the  succession  in  which  they  were  described  in  the  order  of  sale. 
The  first  parcel  sold  brought  more  than  sufficient  to  pay  the  esti- 
mated amount  of  debts  and  expenses.  The  appellant  was  the 
purchaser  at  the  sale  of  the  second  parcel.  The  administrator 
reported  the  sales  to  the  Court,  and  asked  that  each  be  confirmed. 
The  Court  expressly  found  upon  the  evidence  adduced  before  it, 
that  the  sales  were  legally  made  and  fairly  conducted,  and  that  due 
proof  was  made  to  its  satisfaction;  that  the  price  for  each  parcel 
was  proportionate  to  its  value,  and  that  a  sum  exceeding  the  bids 
upon  either  parcel  ten  per  cent.,  exclusive  of  the  expenses  of  a  new 
sale,  could  not  be  obtained.  It  then  made  an  order  confirming  the 
sale  of  the  first  parcel,  and  refusing  to  confirm  the  sale  of  either  of 
the  others,  upon  the  ground  that  the  amount  realized  from  the  sale 
of  the  first  being  sufficient  to  pay  the  debts  and  expenses  as  esti- 
mated, the  administrator  should  have  sold  no  more  than  that  parcel. 

To  this  order  the  appellant  excepted,  and  from  it  appeals. 

W.  W.  Stow,  for  Appellant 

The  sale  made  to  appellant  by  the  administrator  was  authorized 
by  the  order  of  sale,  and  the  Court  could  not  refuse  to  confirm  it 
except  for  the  statutory  reasons.  {Ptdlman  et  al.  v.  Boyd  et  (U.,  2 
Strob.  Eq.  R  139.) 

The  case  of  Wells  v.  Mills  (22  Texas)  has  no  application,  as 
there  the  order  was  to  sell  sufficient  of  the  real  estate  to  realize  a 
certain  sum,  and  of  course  as  the  power  to  sell  depended  solely 
upon  the  order,  the  power  ceased  when  the  parcel  first  sold  realized 
that  sum.  Here  the  order  was  to  sell  seven  distinct  parcels  to  the 
highest  bidder  for  cash.  Sales  upon  executions  do  not  bear  any 
analogy,  because  the  power  to  sell  it  to  satisfy  the  judgment,  and 
the  instant  that  amount  is  bid  for  one  parcel,  the  judgment  is  paid 
and  the  authority  of  the  officer  gone. 

J,  Temple,  for  Respondent 
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L  The  petition  for  the  sale  asking  only  to  sell  so  much  of  the 
real  estate  as  would  realize  a  certain  sum,  the  Court  had  no  author- 
ity to  order  or  to  confirm  a  sale  of  more  than  was  necessary  for 
that  purpose. 

II,  The  statute  only  authorizing  a  sale  of  real  estate  by  admin- 
istrators for  the  purpose  of  paying  debts  and  charges  of  adminis- 
tration, any  attempt  to  sell  more  than  appears  to  be  necessary  ousts 
the  Court  of  jurisdiction  and  renders  its  acts  void. 

Of  course,  we  do  not  contend  that  the  real  estate  sold  should 
realize  just  enough  for  these  purposes  and  no  more ;  but  the  Court 
should  keep  in  view  the  object  to  be  accomplished  by  the  sale,  and 
where,  as  in  the  present  instance,  different  tracts  are  sold  separ- 
ately, in  case  the  first  tract  sold  realizes  a  sufficient  amount  of 
money,  the  power  of  the  Court  is  exhausted  and  the  administrator 
should  stop  the  sale. 

III.  Even  if  it  would  have  been  within  the  jurisdiction  and 
power  of  the  Court  to  have  confirmed  all  the  sales,  and  the  titles 
derived  under  the  same  would  have  been  valid,  yet  the  Court  exer- 
cised a  legal  and  proper  discretion  on  the  subject 

It  is  true  that  each  of  the  tracts  sold  brought  a  fair  price,  but 
the  Court  having  heard  all  the  testimony  and  knowing  well  the  sit- 
uation of  the  property,  confirmed  that  sale  which  was  most  advan- 
tageous to  the  estate. 

FnJUD,  0.  J.  delivered  the  opinion  of  the  Court — Nobtow,  J. 
concurring. 

The  petition  of  the  administrator  in  this  case  was  presented  to 
the  Probate  Judge  before  the  amendments  of  1861  to  the  Act  to 
Regulate  the  Settlement  of  the  Estates  of  Deceased  Persons  took 
effect.  The  subsequent  proceedings  were  taken  under  the  act  as 
amended.  In  stating  the  purport  of  the  provisions  of  the  original 
oi  amended  act,  we  shall  confine  ourselves  to  such  as  bear  upon  the 
case  before  us.  The  deceased  did  not  leave  any  family,  and  of 
course,  there  was  no  question  as  to  any  allowance;  nor  did  he  leave 
any  heirs. 

.    The  statute  provides  that  when  the  personal  estate  in  the  hands 
of  the  administrator  is  insufficient  to  pay  the  debts  of  the  deceased 
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and  tbe  xshorgee  of  tfa^  administratioti,  tiie  administratot  may  sell 
the  real  estate  for  tbat  purpo«e,  upon  tlie  order  of  tbe  Probate. 
Judge.  (Seow  164v)  To  obtain  such  order,  the  administrator  is 
required  to  present  a  petition  to  the  Probate  Court,  verified  by  his 
oath,  setting  forth  the  amount  of  the  personal  estate  which  has  come 
into  his  hands,  and  the  amount  of  any  remaining  undisposed  of,  the 
debts  against  the  deoeafled  so  far  as  they  can  be  ascertained,  a  de- 
scription of  all  the  real  estate  of  which  the  intestate  died  seized, 
and  the  condition  and  value  of  the  respective  portions  and  lots. 
(Sec  166.)  If,  upon  such  petition,  it  appears  that  it  is  necessary 
to  sell  the  whole  or  some  portion  of  the  real  estate  for  the  purposes 
mentioned,  the  Probate  Judge  is  required  to  make  an  order  direct- 
ing all  persons  interested  to  appear  before  the  Oourt  at  a  specified 
time  and  place,  to  show  cause  why  an  order  shall  not  be  granted  to 
the  administrator  to  sell  so  much  of  the  real  estate  as  may  be  neces- 
sary. (Sec.  156  as  amended  in  1861.)  A  copy  of  the  order  to 
show  cause  must  be  served  on  all  persons  interested  in  the  estate, 
at  least  ten  days  before  the  time  appointed  for  hearing  the  petition, 
or  published  in  some  newspaper  for  four  successive  weeks,  imloss 
the  persons  interested  assent  to  the  sale,  in  which  case  the  notice 
may  be  dispensed  with.  (Sec.  187  as  amended.)  Upon  the  return 
of  the  order,  and  upon  proof  of  its  service  or  publication,  the  Court 
is  required  to  proceed  and  hear  the  allegations  and  proofs  of  the 
petitioner  and  of  parties  interested  who  may  oppose  the  applica- 
tion ;  and  if  satisfied  that  a  sale  of  the  whole  or  some  portion  of  the 
real  estate  is  necessary,  or  if  the  sale  be  assented  to  by  all  the  per- 
sons interested,  an  order  is  to  be  entered  authorizing  the  adminis- 
trator "  to  sell  the  whole  or  so  much  and  snch  parts  of  the  real  estate 
described  in  the  petition  as  the  Court  shall  judge  necessary  or  bene- 
ficial." (Sees.  158  and  162  as  amended.)  And  such  order  must 
specify  the  lands  to  be  sold  and  the  terms  of  sale.   (Sec  163.) 

The  order  thus  made,  after  notice  to  all  parties  interested,  and 
after  examination  of  the  proofs  presented,  is  an  adjudication  of  the 
Court  that  the  sale  of  the  property  described  is  necessary.  From 
this  order  the  administrator,  and  any  person  interested  in  the^state 
may  appeal,  but  unless  an  appeal  be  taken,  the  order  is  conclusive 
and  binding  upon  them.     The  proceeding  for  the  sale  of  the  real 
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estate  of  an  intestate  is  in  the  nature  of  an  action,  of  which  the 
presentation  of  the  petition  is  the  commencement,  and  the  order  of 
sale  is  the  judgment  This  judgment  cannot  he  obviated,  nor  can 
its  efficacy  be  impaired,  by  the  fact  that  it  may  subsequently  appear 
that  too  low  an  estimate  was  placed  by  the  Court  upon  the  value  of 
the  property  ordered  to  be  sold,  or  as  to  the  price  it  would  probably 
bring.  In  California  it  is  no  uncommon  thing  for  great  changes  in 
the  value  of  property  to  occur  within  a  few  weeks  —  between  the 
lime  at  which  the  estimate  might  be  made  and  the  sale  take  place. 
It  is  true,  it  would  be  the  better  practice  for  the  Court  in  all  cases, 
where  there  are  several  distinct  parcels  of  property,  to  insert  in  its 
order  a  direction  that  the  sale  cease  when  the  amount  required  has 
been  obtained ;  but  the  omission  of  such  a  direction  cannot  invali- 
date the  order  or  the  sales  made  in  pursuance  of  it. 

The  provisions  of  the  statute  allowing  objections  to  be  made  to 
the  sale,  and  requiring  for  its  efficacy  a  confirmation  by  the  Court, 
are  only  intended  to  secure  such  an  execution  of  the  order  of  sale 
that  a  just  and  fair  price  may  be  obtained  for  the  property  for  the 
benefit  of  the  estate.  The  authority  of  the  Court  is  limited  to  such 
a  supervision  and  control  that  this  end  may  be  effected.  "  If  it 
fippear  to  the  Court,"  says  the  statute,  "  that  the  sale  was  legally 
made*  and  fairly  "Conducted,  and  that  the  sum  bid  was  not  dispro- 
porticmate  to  the  value  of  the  property  sold,  *  *  the  Court 
shall  make  an  order  confirming  the  sale,  and  directing  conveyances 
to  be  executed.'*     (Sec.  171.) 

Theae  views  dispose  of  the  merits  of  the  appeal  in  the  present 
case.  The  order  of  sale  was  made  upon  due  notice  and  considera- 
tion ;  it  designates  the  property  to  be  sold  by  spedfic  description ; 
the  OoQit  finda  expressly  that  the  sale  of  each  parcel  '*  waa  legally 
made  and  fairly  conducted ;  ^  and  that  due  proof  was  made  to  its 
satisfaction  that  the  prioe  was  proportionate  to  the  value  of  the 
property,  and  that  a  sum  exceeding  the  bid  of  the  appellant  ten 
per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  could  not  be 
obtained.  (Seca.  169  and  171.)  Upon  its  own  finding,  the  order 
of  sale  being  unva^ated  and  not  appealed  from,  it  only  rvmatned 
to  confirm  the  sale,  even  if  it  be  admitted  that  the  Court  erred  in 
directing  too  large  an  amount  of  the  property  tn  he  sold. 
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Lockwood  V,  Canfleld. 

So  much  of  the  order  of  the  Probate  Court  as  sets  aside  the  sale 
of  the  second  parcel  to  the  appellant  must  be  reversed,  and  that 
Court  directed  to  confirm  the  sale  of  that  parcel,  and  to  order  the 
administrator  Co  execute  a  conveyance  to  him  of  the  same,  after  the 
payment  of  the  balance  of  the  purchase  money;  and  it  is  so  or- 
dered. No  costs  will  be  allowed  to  either  the  appellant  or  the 
administrator^  as  against  each  other  on  this  appeaL 


LOCKWOOD  et  al.  v.  CANFIELD  et  at 

Pabol  evidence  is  admissible  to  prove  that  a  written  assignment  of  personal 
property,  absolute  upon  Its  face,  was  In  fact  made  in  trust  for  the  benefit  of 
others  than  the  assignees,  and  to  prove  the  character  of  the  trust. 

The  principle  Involved  is  the  same  as  that  which  permits  the  introduction  of  similar 
evidence  to  prove  that  a  deed,  absolute  on  its  face,  was  intended  as  a  mortgage, 
and  the  admissibility  of  such  evidence  is  not  an  open  question  in  this  Court. 

Thus,  where  T.  and  another,  being  indebted  to  plaintiffs  and  also  to  defendants, 
executed  to  defendants  a  written  assignment  of  personal  property,  absolute  in 
its  terms,  and  expressing  its  consideration  to  be  the  receipt  of  a  certain  sum 
of  money  from  defendants :  Held,  that  plaintiffs  might  show  by  parol  evidence 
a  cotemporaneous  verbal  agreement  as  to  the  objects  for  which  the  proceeds 
of  the  assigned  property  were  to  be  used. 

In  an  action  brought  by  one  creditor  against  another  to  whom  the  debtor  has 
made  an  absolute  written  assignment  of  property,  the  assignor  is  a  competent 
witness  for  plaintiff  to  prove  that  the  defendant,  at  the  time  of  the  assign- 
ment and  in  consideration  thereof,  agreed  to  pay  to  plaintiff  the  debt  due 
him  from  the  assignor  out  of  the  proceeds  of  the  property,  and  that  plalntifTs 
debt  had  priority. 

The  interest  of  the  witness  is  equally  balanced  as  between  his  two  creditors,  and 
If  this  were  not  so,  his  interest  in  favor  of  plaintiff  is  a  mere  speculative  and 
not  a  disqualifying  interest,  inasmuch  as  a  recovery  by  plaintiff  against  de- 
fendant would  not  affect  the  liability  of  witness  for  plaintilTs  d^t,  until  the 
judgment  should  be  satisfied. 

Where  a  person  takes  an  assignment  of  personal  property  under  an  agreement  with 
the  assignor  that  out  of  the  proceeds  he  will  pay  a  debt  due  from  the  assignor 
to  a  third  person,  the  assignee  stands  to  the  creditor  in  the  relation  of  a 
trustee,  and  is  liable  to  a  direct  action  by  the  creditor  for  the  debt. 

The  proceeds  are  received  to  the  use  of  the  creditor,  and  the  law  creates  the 
privity  necessary  to  the  maintenance  of  the  actloa. 

Appeal  from  the  Twelfth  District 
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Taylor  &  Wadsworth  being  in  failing  circumstances,  executed  to 
the  defendants,  to  whom  they  were  indebted  in  about  the  sum  of 
$4,000,  an  assignment  of  certain,  accounts.  The  assignment  at- 
tached to  a  schedule  of  the  accounts  is  in  these  words :  "  Know  all 
men  by  these  presents,  that  we,  Thos.  L.  Taylor  and  H.  W.  Wads- 
worth,  late  partners,  doing  business  under  the  name  of  Taylor  & 
Wadsworth,  of  the  city  of  Marysville,  county  of  Yuba,  for  and  in 
consideration  of  the  sum  of  $4,000  received  of  Oanfield,  Pierson  & 
Co.,  of  the  city  of  San  Francisco,  the  receipt  of  which  is  hereby 
acknowledged,  have  bargained,  sold  and  transferred,  and  by  these 
presents  do  bai^ain,  sell  and  transfer  unto  the  said  Canfield,  Pierson 
&  Co.,  all  the  accounts  due  our  late  firm  of  Taylor  &  Wadsworth,. 
of  v/liich  the  foregoing  is  a  schedule,  and  all  our  books  of  r.ccount, 
being  the  ledgor,  journal,  cash  book  and  day  book  heretofore  use<l 
by  the  said  Taylor  &  Wadsworth,  to  have  and  to  hold  the  same 
unto  the  said  Canfield,  Pierson  &  Co.,  their  heirs,  executors,  admin- 
istrators and  assigns.  In  witness  whereof,  etc."  Which  was  duly 
signed  and  sealed. 

Taylor  testified  that  at  the  time  of  the  assignment  he  stated  to 
defendants  that  they  (T.  &  W.)  owed  to  plaintiffs  and  to  Hayden 
commission  debts,  which  they  felt  in  honor  bound  to  pay  first,  and 
that  the  assignment  would  not  be  made,  unless  these  debts  were 
first  provided  for ;  and  that  defendants  then  agreed  that  these  com- 
mission debts  should  be  paid  by  them  to  plaintiffs  and  to  Hayden 
out  of  the  first  proceeds  of  the  property  assigned* 

Heyd^nfeldt,  for  Appellants. 

I.  The  witness  Taylor  was  in  the  position  that  a  discharge  of 
his  liability  to  the  plaintiffs  would  be  the  consequence  of  judgment 
against  the  defendants  and  payment  by  him.  (Sharswood  Starkie 
on  E.  126.) 

IL  Parol  evidence  is  inadmissible  to  contradict,  vary  or  alter  a 
written  contract.  (Spencer  v.  TUden,  5  Cow.  144;  Beckley  v. 
Manson,  22  Conn.  299 ;  Creery  v.  HoUy,  14  Wend.  26 ;  Shars- 
wood Starkie  on  Ev.  648,  651,  665.) 

III.  There  is  no  privity  of  contract  between  plaintiffs  and  de- 
fendants.     {Prico  y.   Boston,  4  B.   &  A.   484;    WiUiams  ▼* 
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BvereU,  U  East  682;  Barlow  v.  Brown,  16  M.  &  M.  126; 
Oibson  V.  ifwi«<,  Ryan  &  M.  68 ;  Wedlake  v.  Hurley,  1  C.  &  J. 
88;  Biuron  r.  Hudxmd,  4  &  &  A.  611;  Bigehw  ▼•  2>at;^«>  16 
Barb.  661.) 

WiOiama  (6  Thamion,  for  BiespondentB. 

L  The  witneflB  Taylor  waa  not  really  interested;  an  assign- 
ment, or  sale  in  fact,  was  made  to  the  defendants  to  pay  themselves 
and  others  —  among  tiie  latter  were  the  plaintiffs.  If  the  plain- 
tiffs succeeded  in  reoovering,  the  witness  will  still  owe  a  debt  so 
much  larger  to  the  defendants.  If  the  plaintiffs  fail,  the  debt  is 
still  due  them  by  the  witness ;  the  interest  of  the  witness  is  thus 
balanced.     (1  Greenleafs  Ev.  sees.  89»,  420.) 

IL  The  second  legal  proposition  as  stated  by  the  appellants' 
counsel  is  correct;  but  what  applicability  it  can  have  to  the  ease 
before  us  we  cannot  see. 

There  are  two  reasons,  plain  and  palpable,  why  the  rule  does 
not  apply.  In  the  fiist  place,  it  ^is  applied  only  in  suits  between 
the  parties  to  the  instrument"    (1  Greenleaf  on  Ev.  279.) 

'And  second,  ^*  it  does  not  apply  in  oases  where  the  original  con- 
tract was  verbal  and  entire,  and  a  part  only  of  it  was  reduced  to 
writing."    (1  Greenleaf  on  Er.  sec  284  a.) 

There  was  sufficient  privity  between  the  parties  to  enable  plain- 
tiffs to  maintain  the  action.  (Kreulz  v.  Livii%gslcn,  IS  Cal.  344 ; 
Dickson  v.  Ovnmngham,  Mar.  &  Yerg.  221 ;  1  Parsons  on  Cent 
top  p.  890,  and  notes  o,  and  t;  Carnegie  v.  Morrison,  2  Metcalf, 
381;  Huchabee  v.  May,  14  Ala.  263  and  cases  cited;  The  Delor 
ware  A  Hudson  Canal  Co,  v.  The  Westchester  Cov/nty  Bank,  4 
D^o,  98,  and  eases  there  cited ;  Baker  v.  Brecklin,  2  Id.  45 ; 
Dutton  V.  Poole^  1  Ventris,  318-882;  Martin  v.  Hwki,  Cowper, 
443;  Wellington  v.  Sedgwick,  12  Oal  474;  Brewer  v.  Dyer,  7 
Gush.  887.)     ^ 

'  CovB,  J.  delivered  the  opinion  of  the  Court—  Fd&ld^  OL  J.  con- 
curring* 

Taylor  k  Wadsworth,  merchants,  etc,  being  inde1[>ted  in  various 
sums  to  different  persons,  assigned  to  the  defendants  certain  ac- 
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coTints,  to  be  collected  by  them  and  the  amount  applied  in  payment 
of  that  indebtedness.  The  plaintiffs  and  defendants  were  among 
the  persons  for  whose  benefit  the  assignment  was  made ;  but  it  was 
agreed  that  the  plaintiffs  and  one  Hayden  should  be  preferred  in 
the  order  of  payment,  and  the  defendants  admit  that  a  sufficient 
amount  has  been  received  to  pay  their  claims.  On  its  face,  the 
assignment  is  absolute  and  unconditional,  and  its  object  was 
ahown  aUundej  by  the  testimony  of  Taylor. 

The  first  point  made  is,  that  Taylor  was  incompetent,  on  account 
of  his  interest  in  the  event  of  the  action.  We  are  of  opinion  that 
this  point  is  not  well  taken,  and  that  Taylor  had  no  such  interest  as 
would  operate  a  disqualification  either  at  common  law  or  under  the 
statute.  The  test  in  such  cases  is,  that  the  witness  will  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the  judgment,  or  that  the 
record  of  the  judgment  will  be  legal  evidence  for  or  against  him  in 
some  other  action;  and  applying  this  test^  it  is  plain  that  no  dis- 
qualifying interest  existed.  The  position  of  the  defendants  is,  that 
the  judgment  against  them  relieves  Taylor  from  his  liability  to  the 
plaintiffs ;  but  it  is  clear  that  no  such  result  follows  as  a  legal  con- 
sequence from  the  mere  judgment.  To  release  him,  it  is  necessary 
that  the  judgment  should  be  satisfied,  and  until  that  is  done,  his 
liability  will  continue,  though  the  effect  of  the  judgment  may  be  to 
diminish  the  probabilities  of  an  action  against  him  to  enforce  it.  It 
is  well  settled  that  a  speculative  interest  of  this  character  cannot  be 
urged  as  a  ground  of  disqualification.  (1  Greenleaf  on  Ev.  sec. 
400.) 

Another  answer  is,  that  the  interest  of  the  witness  was  the  same 
on  both  sides.  He  was  indebted  as  well  to  the  defendants  as  to  the 
plaintiffs,  and  would  be  affected  in  the  same  manner  by  the  success 
of  the  latter  as  by  that  of  the  former. 

The  second  point  is,  that  parol  evidence  was  inadmissible  to  show 
the  object  of  the  assignment.  The  rule  invoked  is  that  which  pre- 
cludes the  introduction  of  verbal  testimony  to  contradict  or  vary 
the  terms  of  a  written  instrument.  If  this  rule  were  applicable,  it 
would  be  decisive  of  the  case;  but  the  principle  upon  which  the 
evidence  was  admitted  rests  upon  an  exception  as  well  established 
as  the  rule  itself.     The  inquiry  related  to  the  consideration  upon 
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which  the  assignment  was  made,  and  it  was  undoubtedly  competent 
for  the  plaintiffs,  notwithstanding  the  recitals  upon  the  subject,  to 
show  what  the  consideration  really  was.  The  character  of  the 
transaction  was  a  matter  of  legal  conclusion  from  the  facts  elicited ; 
and  the  effect  of  holding  that  the  evidence  was  inadmissible,  would 
be  to  enable  the  defendants  to  retain  the  benefits  of  the  transaction 
relieved  of  its  burdens.  The  principle  involved  is  the  same  as  that 
which  permits  the  introduction  of  similar  evidence  to  prove  that  a 
deed,  absolute  on  its  face,  was  intended  as  a  mortgage;  and  the 
admissibility  of  such  evidence  is  not  an  open  question  in  this  Court. 
f  The  third  and  only  remaining  point  is,  that  the  acton  cannot  b? 
inantained  for  want  of  privity.  The  case,  according  to  the  evi- 
dence, is  that  of  a  trust,  and  the  money  sued  for  was  received  b>' 
J  the  defendants  in  the  character  of  trustees.  It  was  received  to  the 
f  use  of  the  plaintiffs,  and  the  law  creates  the  privity  necessary  for 
its  recovery. 

Judgment  aflirmed. 


CHTPMAIT  V.  MORRILL  &  WEBSTER 

Cocnrrs  of  Equity  and  Coarts  of  Law  have  concurrent  jurisdiction  In  enforctnpr 
contribution  between  cosureties.  The  Jurisdiction  of  Courts  of  Equity  is 
based  upon  the  principle  that  equality  of  burtben  is  equity;  that  of  Courts  of 
Law  is  based  upon  the  Implied  promise  of  each  surety  to  contribute  his  share. 
If  necessary,  to  make  up  the  common  loss. 

The  doctrine  of  contribution  applies  equally  between  those  who  are  oriRlnal  cocon- 
tractors  —  that  is,  those  who  are  Jointly  bound  on  their  own  sccount.  (not 
being  copartners)  as  it  does  between  those  who  are  cosureties  —  that  Is,  Jointly 
bound  to  answer  for  the  debt  or  default  of  another. 

Where  several  parties,  owing  distinct  portions  of  the  same  debt,  execute  a  Joint 
note  for  the  same,  each  is,  as  to  his  own  proportion,  principal,  and  as  to  tho 
proportion  of  each  of  the  other  makers,  a  cosurety. 

Thos,  where  C,  M.  and  W.  purchased  property  tofrether,  C.  taking  one  undivided 
half,  and  M.  and  W.  each  taking  one  undivided  fourth,  and  for  the  purchase 
money  executed  their  Joint  note;  Held,  that  C.  was,  as  to  his  half  of  the 
debt,  a  principal  and  a  cosurety  with  If.  for  the  fourth  due  from  W.,  and 
with  W.  for  the  fourth  due  from  M. 
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A  surety  paying  a  debt,  for  which  seyeral  persons  are  liable  in  distinct  proportions 
as  principals,  cannot  maintain  a  Joint  action  against  the  principals  for  the 
amount  thus  paid,  but  his  remedy  is  by  a  sereral  action  against  each  upon 
the  implied  assumpsit  of  each  to  reimburse  what  was  thus  paid  for  him. 

C,  In  the  cttee  above  stated,  haying  paid  the  whole  of  a  judgment,  recovered 
upon  the  note :  Held,  that  it  is  not  a  case  for  contribution  between  parties 
who  have  sustained  a  common  loss  upon  a  common  liability,  but  that  M.  and 
W.  are  each  severally  liable  upon  an  Implied  contract  to  repay  C.  one-fourth 
of  the  judgment. 

The  language  "  an  action  upon  any  contract,  obligation  or  liability  founded  upon 
an  instrument  of  writing,"  in  the  seventeenth  section  of  the  Statute  of  Limi- 
tations, refers  to  contracts,  obligations  and  liabilities  resting  in  or  growing 
out  of  written  instruments,  not  remotely  or  ultimately,  but  immediately  — 
that  is,  to  such  contracts,  obligations  or  liabilities  as  arise  from  instruments 
of  writing  executed  by  the  parties  who  are  sought  to  be  charged  in  favor  of 
those  who  seek  to  enforce  the  contracts,  obligations  or  liabilities. 

Thus,  where  two  persons  executed  a  note,  one  as  principal  and  the  other  as  surety, 
and  a  Judgment  obtained  upon  the  note  is  paid  by  the  surety:  Held,  that  the 
obligation  of  the  principal  to  repay  the  surety  is  not  "  founded  upon  a  written 
instrument,"  within  the  meaning  of  the  statute,  and  that  more  than  two  years 
having  elapsed  after  the  payment  before  suit  brought,  the  demand  was  barred. 

Appeal  from  the  Fourth  Judicial  District. 

This  action  was  commenced  on  the  thirtieth  day  of  July,  A.  D. 
1860.  All  other  material  facts  are  stated  in  the  opinion  of  the 
Court 

W.  W.  Cfhipman,  Appellant,  m  pro,  per. 

I.  This  action  is  in  the  nature  of  a  bill  in  equity,  to  enforce  a 
contribution  against  two  of  three  joint  obligors,  or  judgment  debt- 
ors, where  one  has  paid  the  debt.  The  main  question  in  the  case, 
and  the  only  one  argued  in  the  Court  below,  as  to  defendant  Web- 
ster, was  raised  in  the  fifth  ground  of  demurrer,  to  wit:  that  more 
than  two  years  had  elapsed  since  the  cause  of  action  accrued  and 
before  the  suit  was  commenced. 

Appellant  insists  that  he  had  four  years,  botibt  under  section 
seventeen  and  section  nineteen  of  the  statute;  th&t  this  is  not  a 
mere  action  in  assimoipsit,  brought  as  upon  a  simple  contract,  but  is 
grounded  upon  the  principle  of  equality  of  burthen,  and  that  relief 
is  to  be  afforded  on  the  equity  side  of  the  Court,  whether  there  is 
an  adequate  remedy  at  law  or  not. 
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For  another  reason  this  is  properly  to  be  considered  a  proceeding 
in  equity.  One  of  the  defendants  pleads  a  discharge  in  insolvency, 
and  this  may  raise  the  question  in  equity  whether  the  other  defend- 
ant shall  contribute  a  moiety  of  the  insolvent's  liability.  "  The 
right  to  afford  contribution  originally  belonged  to  a  Court  of 
Equity,  and  the  jurisdiction  now  assumed  by  Courts  of  Law  to  en- 
force contribution  in  some  cases,  does  not  affect  the  jurisdiction 
originally  belonging  to  a  Court  of  Equity."  (4  Grattan,  268 ;  12 
Alabama,  225.)  In  Waters  v.  Reilly,  (2  H.  &  Gill,  305)  it  is  said : 
"  That  where  all  the  obligors  are  principals,  equity  will  enforce 
contribution,  though  the  remedy  at  law  is  gone."  If  the  remedy  at 
law  be  considered  gone  in  two  years,  the  remedy  in  equity  is  not 
till  the  lapse  of  four  years.  Section  nineteen  of  the  Statute  of 
Limitations  is  as  follows :  "Actions  for  relief  not  hereinbefore  pro- 
vided for,  must  be  commenced  in  four  years,"  etc  Under  tliis 
head  are  included  what  were  formerly  known  as  equitable  actions. 
(Tillinghast  &  Sherman's  Practice,  329;  5  Barb.  411-12;  Ell- 
wood  V.  Diefendorf,  8  Abbott,  349-50.) 

11.  If  this  should  be  held  to  be  an  action  of  assumpsit  based 
f)n  contract,  the  statute  is  not  a  bar.  It  is  only  in  cases  of  obliga- 
tions not  springing  out  of  written  instruments,  and  not  evidenced 
by  writing,  that  the  restriction  of  two  years  was  intended  by  the 
statute  to  apply.  The  object  of  the  statute  was  doubtless  to  limit 
actions  founded  entirely  in  parol  to  two  years ;  not  where  the  facts 
are  in  writing,  nor  where  there  is  any  evidence  of  the  liability  in 
writing,  or  in  record. 

It  is  true,  the  statute  does  not  begin  to  jun  until  the  right  to  en- 
force contribution  is  acquired,  and  this  right  is  not  acquired  till 
plaintiff  pays  more  than  his  share ;  but  plaintiff  being  compelled  by 
virtue  of  the  instrument  of  writing  (or  the  judgment  upon  it)  to 
pay  the  debt,  the  statute  continues  to  run  just  as  long  as  it  would 
in  any  other  case  of  an  instrument  of  writing,  where  the  liability 
had  its  foundation  in  writing;  there  is  no  reason  why  it  should  not 
BO  run ;  and  it  is  immaterial  whether  it  is  upon  an  instrument  of 
writing,  signed  by  the  party,  or  not  signed,  so  that  the  liability 
prows  out  of  it. 

Alfred  A,  Cohen,  for  Respondent  Webster. 
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I.  The  action  is  not  founded  on  an  instrum^it  in  writing,  and 
the  demurrer  was  properly  sustained.  Contribution  is  based  on  im- 
plied assumpsit  (Davis  v.  Humphreys,  6  M,  &  W.  163 ;  Parscma 
on  Contracts,  voL  1,  32,  37.) 

H.  The  liability  of  the  defendant  arose  from  the  fact  of  pay- 
ment by  the  plaintiff  of  more  than  his  proportion  of  the  judgment 
debt,  and  the  liability  thus  created  can  in  no  sense  be  said  to  be 
founded  on  an  instrument  in  writing;  the  obligation  is  not  on  the 
judgment,  but  on  the  payment 

Fizij),  0.  J.  delivered  the  opinion  of  the  Court — Noeton,  J. 
concurring. 

The  property  of  the  plaintiff  was  sold  under  execution  to  satisfy 
a  judgment  recovered  against  the  plaintiff  and  the  defendants,  and 
this  action  is  brought  to  enforce  payment  from  the  defendants  of 
their  proportionate  share.  The  questions  for  determination  arise 
upon  the  pleadings.  The  papers  read  on  the  motion  for  new  trial 
we  cannot  look  into,  as  there  is  no  appeal  from  the  order  denying 
the  motion.  The  complaint  sets  forth  that  in  December,  1853,  the 
plaintiff  and  the  defendants  purchased  certain  real  estate  situated 
in  Alameda  ooxmty,and  gave  to  the  vendor  in  part  payment  for  the 
same  their  joint  promissory  note  for  $11,666,  secured  by  a  mort- 
gage upon  the  property;  that  the  plaintiff  by  the  purchase  became 
the  owner  of  one  undivided  half  of  the  premises,  and  each  of  the 
defendants  became  the  owner  of  one  undivided  fourth;  that  the 
note  was  not  paid,  and  that  suit  was  commenced  for  the  foreclosure 
of  the  mortgage,  in  which  judgment  was  recovered  against  the 
plaintiff  and  the  defendants  for  $11,666,  and  a  decree  entered 
directing  the  sale  of  the  premises  for  the  satisfaction  of  the  judg- 
ment; that  under  the  decree  the  mortgaged  premises  were  sold, 
and  after  the  application  of  the  proceeds  to  the  payment  of  the 
amount  due  upon  the  judgment,  there  remained  a  deficiency  of 
$8,040 ;  that  for  this  deficiency,  and  the  per  centage,  interest  and 
costs,  an  execution  was  issued  on  the  first  of  July,  1856,  and  under 
it,  on  the  thirtieth  of  the  same  month,  property  of  the  plaintiff  was 
8old  for  the  sum  of  $12,000,  and  the  amouiK  applied  to  the  satis- 
faction of  the  deficiency  and  interest,  per  eentage  and  costs;  that 
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the  deficiency  was  due  from  the  plaintiff  and  defendants  in  the  same 
proportions  between  themselves,  as  they  were  the  purchasers  and 
owners  of  the  premises ;  that  is,  one-half  from  the  plaintiff  and  one- 
fourth  from  each  of  the  defendants ;  but  as  the  whole  amount  was 
paid  by  the  plaintiff,  the  defendants  are  bound  to  make  contribution 
to  him  in  proportion  to  their  interests.  Then  follows  a  prayer  for 
judgment  that  each  defendant  be  required  to  pay  the  plaintiff  the 
sum  of  $3,000,  with  interest  from  July  30th,  1856,  and  for  such 
other  and  further  relief  as  to  equity  shall  seem  meet. 

To  this  complaint  the  defendant,  Webster,  demurred  on  various 
grounds,  and  among  others,  on  the  ground  that  there  was  a  mis- 
joinder of  parties,  because  the  cause  of  action  was  several  against 
each  of  the  defendants ;  and  on  the  ground  that  it  appeared  that 
more  than  two  years  had  elapsed  from  the  time  the  cause  of  action 
accrued  before  the  suit  was  commenced.  The  Court  sustained  the 
demurrer,  and  the  plaintiff  declining  to  amend  his  complaint,  final 
judgment  we  entered  thereon. 

The  defendant,  Morrill,  answered,  denying,  to  use  the  language 
of  his  answer,  "the  greater  part  of  the  allegations  of  the  com- 
plaint," without  stating  what  those  allegations  were,  and  setting  up, 
or  rather  attempting  to  do  so,  the  Statute  of  Limitations  and  a  dis- 
charge under  the  insolvent  law  of  the  State.  The  plaintiff,  instead 
of  demurring  to  the  defective  answer,  filed  a  replication  to  it,  deny- 
ins:  the  bar  of  the  statute  and  the  discharge  in  insolvency.  The 
ease  was  then  submitted  upon  the  pleadings.  Upon  them  the  Court 
gave  judgment  for  the  defendant.  It  is  from  these  two  judgments 
—  one  in  favor  of  the  defendant,  Webster,  on  the  demurrer,  and 
the  other  in  favor  of  the  defendant,  Morrill,  on  the  pleadings,  that 
the  appeal  is  taken. 

The  appellant  in  his  ailment  of  the  appeal  takes  two  positions: 
-first,  that  the  action  is  one  in  equity  to  enforce  a  contribution  from 
two  of  three  obligors,  to  which  the  statute  does  not  create  a  bar 
until  after  the  lapse  of  four  years  (Act  of  April  22d,  1850,  defin- 
ing the  time  for  commencing  Civil  Actions,  sec.  19)  ;  and  second, 
that  if  the  action  be  regarded  as  depending  upon  contract,  that 
such  contract  is  founded  upon  an  instrument  of  writing,  and  to  the 
action  the  statute  in  consequence  fixes  a  like  limitation  of  four  years. 


Digitized  by 


Google 


SUPREME  COURT  — APRIL  TERM,  1862.         135 

Chlpman  v.  MorrllL 

1.  In  support  of  the  first  position^  the  appellant  cites  various 
authorities  upon  the  doctrine  of  contribution  as  between  cosureties, 
to  the  effect  that  such  doctrine  depends  more  upon  a  principle  of 
equity  than  upon  contract.  Such  is  undoubtedly  the  case  as  be- 
tween cosureties,  and  the  principle  is,  that  where  there  is  a  common 
liability,  equality  of  burthen  is  equity.  Courts  of  equity,  therefore, 
naturally  took  jurisdiction  of  cases  of  contribution,  where  one  surety 
had  paid  more  than  his  just  proportion.  But  the  equitable  doctrine, 
in  progress  of  time,  became  so  well  established,  that  parties  were 
presumed  to  enter  into  contracts  of  suretyship  upon  its  knowledge ; 
and  consequently,  upon  a  mutual  understanding  that  if  the  princi- 
jial  failed,  each  would  be  bound  to  share  with  the  other's  a  propor- 
tionate loss.  Courts  of  common  law  thereupon  assumed  jurisdic- 
tion to  enforce  contribution  between  the  sureties,  proceeding  on  the 
principle  that  from  their  joint  undertaking  there  was  an  implied 
l^romise  on  the  part  of  each  surety  to  contribute  his  share,  if  neees- 
ijary,  to  make  up  the  common  loss.  (Crayihome  v.  Swinburne,  14 
Vesey,  164;  Sansdale's  Administrators  and  Heirs  v.  Cox,  7  ^Ion- 
roe,  403;  Campbell  v.  Mesier,  4  Johns.  Ch.  339;  1  Haddock's 
Ch.  236;  Fletcher  v.  Grover,  11  K  H.  369.)  This  jurisdiction 
of  the  common  law  Courts  did  not,  however,  impair  the  concurrent 
jurisdiction  of  equity.  Indeed,  in  many  cases,  especially  where 
the  sureties  were  numerous,  and  some  of  them  were  insolvent,  or 
where  some  of  the  sureties  had  died,  Courts  of  Equity  were  alone 
adequate  to  afford  complete  remedy.  (Wright  v.  Hunter,  5  Vesey, 
194;  Wayland  v.  Tucker,  4  Grat.  268 ;  Couch  v.  Terry's  Adm'rs., 
12  Ala.  228.) 

It  is  also  true,  that  the  doctrine  of  contribution  applies  equally 
between  those  who  are  original  cocontractors :  that  is,  between 
those  who  are  jointly  bound  on  their  own  account,  (not  being  co- 
])artner8)  as  it  does  between  those  who  are  cosureties:  that  is, 
jointly  bound  to  answer  for  the  debt  or  default  of  another.  Thus, 
if  a  note  were  given  for  the  cost  of  a  partition  wall  by  the  owners 
o(  the  adjoining  premises,  between  which  the  wall  was  constructed, 
and  one  of  the  parties  should  pay  the  entire  amount  of  the  note, 
or  more  than  his  proportionate  part,  he  could  claim  a  contribution 
from  the  other.     (CampbeU  v.  Mesier,  4  John's.  Ch.  335.) 
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But  the  present  case  is  not  one  for  contribution  between  parties 
who  have  sustained  a  common  loss  upon  a  common  liability.    The 
note  of  the  plaintiflF  and  defendants,  upon  which  the  judgment  was 
rendered,  was  given  upon  the  purchase  of  real  estate  in  which  the 
parties  took  separate  and  distinct  interests — the  plaintiff  one  un- 
divided half,  and  each  of  the  defendants  one  undivided  fourth ;  and 
between  themselves  the  obligation  of  each  was  to  pay  for  Ms  re- 
spective interest.  In  giving  their  joint  note  for  the  whole  amount  of 
the  purchase  money,  each  party  was  principal  for  the  amount  of 
his  own  interest,  and  cosurety  for  the  remaining  interests.    Thus 
the  plaintiff  was  principal  for  one-half  of  the  purchase  money  and 
cosurety  with  Webster  for  one-fourth  of  the  same  for  Morrill,  and 
cosurety  with  Morrill  for  one-fourth  for  Webster.    (Ooodall  v. 
WerUworth,  20  Main,  322.)    When,  therefore,  the  plaintiff  paid 
the  entire  amount  of  the  judgment  recovered  upon  the  note — or 
what  is  the  same  thing,  when  the  proceeds  of  the  property  of  the 
plaintiff  sold  under  execution  were  applied  to  such  payment — he 
became  entitled  to  maintain  an  action  against  the  defendants  for 
moneys  paid  on  their  account    The  demands  which  ho  could  thru 
assert  were  several  in  their  character.    They  were  demands  not  for 
contribution,  but  for  reimbursement  of  moneys  paid.    The  action 
should,  therefore,  have  been  against  the  defendants  separately,  upon 
the  assumpsit  which  the  law  implies  where  a  surety  is  compelled  to 
advance  money  for  his  principal.     (Parker  v.  Ellis,  2  Sand.  223 ; 
Odlin  V.  Oreevleaf,  3  N.  H.  270 ;  Maurice  v.  Heffeman,  13  John. 
59 ;  Laphatn  v.  Barnes,  2  Yt  213 :  Prazier  v.  Ooode,  3  Rich.  199  : 
Babcoch  v.  Hubbard,  2  Conn.  536;  Ward  v.  Henry,  5  Id.  596.) 
2.  The  action  being  upon  the  implied  assumpsit,  the  question  is, 
whether  the  contract  is  to  be  regarded  as  "  founded  upon  an  instru- 
ment of  writing."    The  statute  provides  that  "  an  action  upon  any 
rontract,  obligation  or  liability  founded  upon  an  instrument  of  writ- 
ing,^' except  in  certain  designated  cases,  shall  be  commenced  within 
four  years,  and  an  action  upon  a  contract,  obligation  or  liability  not 
thus  founded,  with  certain  exceptions,  shall  be  commenced  within 
two  years.    The  question  is,  whether  the  present  action  is,  in  the 
meaning  of  the  statute,  "  founded  upon  an  instrument  of  writing." 
Our  conclusion  is,  that  it  is  not  thus  founded;  that  the  statute 
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by  the  language  in  question  refers  to  ocHitracts,  obligations  or  liabil- 
ities resting  in,  or  growing  out  of  written  instruments,  not  remotely 
or  ultimately,  but  inunediately ;  that  is,  to  such  contracts,  obliga- 
tions or  liabilities  as  arise  from  instruments  of  writing  executed  by 
the  parties  who  are  sought  to  be  charged,  in  favor  of  those  who 
seek  to  enforce  the  contracts,  obligations  or  liabilities.  The  con- 
struction would  be  the  same  if  the  word  "  founded  "  were  omitted, 
and  the  statute  read  ^^upon  any  contract,  obligation  or  liability 
upon  an  instrument  of  writing/'  Such  being  our  construction,  we 
are  of  opinion  that  the  statute  created  a  bar  to  the  present  action 
after  the  lapse  of  two  years  from  the  thirtieth  of  July,  1856.  The 
demurrer  interposed  by  the  defendant  Webster  was,  therefore,  well 
taken.  One  of  the  questions  raised  by  the  defendant  Morrill,  by 
his  defective  answer,  also  related  to  the  bar  of  the  statute.  Al- 
though informally  taken,  the  objection,  supported  as  it  is  by  the 
allegations  of  the  complaint,  was  sufficient  to  uphold  the  judgment 
rendf  re<l. 

Judgment  affirmed. 


WOODWAED,  Administeator,  v.  BACKUS  et  ah 

VftjB  granting  or  refnsfng  of  a  motion  to  set  aside  a  default  based  npon  affldavfts 
is  a  matter  wlthtn  the  proper  dlacretion  of  tlie  Court  before  whom  the  motion 
is  made;  and  unless  that  discretion  has  been  abused,  the  appellate  Court  will 
not  Interfere. 

Ob  application  by  defendant  to  set  aside  a  default,  an  aiBdavit  by  him  stating  that 
tbe  case  has  been  fully  aad  fairly  represented  to  counsel,  who  have  advised 
affiant  tbat  be  has  a  good,  full  and  perfect  defense  on  the  merits,  is  sufficient 
on  that  point,  without  stating  the  facts  constituting  the  defense. 

Apfeal  from  the  Sixth  District 

On  the day  of  May,  1861,  plaintiff  commenced  suit  in  the 

District  Court  of  the  Sixth  Judicial  District  against  defendants, 
Q.  Backus,  D.  0.  Mills,  L.  B.  Harris,  J.  H.  Qass  aud  R  C.  Clark, 
lor  the  sum  of  $1,500  and  interest.  On  the  third  day  of  July, 
1861,  service  was  had  on  L.  B.  Harris,  one  of  the  above  defend- 
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ants,  and  on  the  ninth  of  the  same  month  service  was  had  on  D.  O. 
Mills,  another  of  said  defendants. 

On  the  thirteenth  day  of  September,  1861,  no  answer  having 
been  filed,  default  was  taken  against  the  said  parties,  and  on  the 
nineteenth  of  September  judgment  was  entered,  and  execution 
issued,  and  levy  made. 

On  the  twenty-seventh  of  that  month,  on  motion  on  the  part  of 
defendants,  judgment  was  set  aside  and  execution  ordered  returned. 

This  appeal  is  from  the  order  setting  aside  default  and  judgment. 

The  affidavits  used  by  defendants  on  the  motion,  showed  that 
within  the  time  allowed  to  answer  after  service  of  summons,  an  an- 
swer was  prepared  by  defendants'  attorneys,  but  was  not  filed  or 
served  by  reason  of  a  verbal  agreement  with  the  attorneys  for  plain- 
tiff that  the  answer  might  be  filed  at  the  latest  period  which  would 
enable  the  case  to  be  tried  at  the  October  term ;  that  a  previous 
written  stipulation,  extending  the  time  to  answer,  had  relation  only 
to  the  August  term  of  the  Court,  and  that  the  verbal  agreement 
was  subsequently  made  at  the  request  of  defendants'  counsel,  and 
upon  this  verbal  agreement  they  had  acted  in  delaying  to  file  the 
answer. 

The  affidavits  on  behalf  of  defendants  contradicted  the  state- 
ments as  to  the  verbal  agreement,  and  tended  to  show  that  while 
there  had  been  conversations  between  the  attorneys  on  the  subject, 
there  had  been  no  agreement  to  give  further  time  to  answer,  except 
the  written  stipulation,  and  that  the  time  therein  given  had  expired 
before  the  default  was  taken. 

The  only  statement  as  to  the  merits  of  the  defense,  or  its  nature, 
was  in  the  affidavit  of  defendant  D.  O.  Mills,  in  these  w^ords: 
*^  That  he  has  fully  and  fairly  stated  the  case  to  his  counsel,  Winans 
&  Hyer,  and  that  he  is  advised  by  such  counsel,  after  such  state- 
ment made  as  aforesaid,  and  verily  believes,  that  he  and  said  de- 
fendant Harris  have  a  good,  full  and  perfect  defense  to  said  action 
upon  the  merits." 

Harrison  &  Estee,  for  Appellant 

I.  The  affidavits  do  not  show  any  surprise  against  which  ordi- 
nary prudence  could  not  have  guarded. 
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If  judgments  by  default  can  be  set  aside,  and  written  agree- 
ments superseded  and  annulled  by  affidavits  like  those  made  in 
this  case,  judgments  and  pleadings  can  have  little  weight  or  value. 
It  would  be  a  fraud  upon  the  practice,  which  is  never  countenanced 
by  Courts  of  Justice. 

II.  There  is  no  sufficient  affidavit  of  merits.  A  general  state- 
ment that  defendant  has  stated  his  case  to  counsel,  and  is  advised 
by  them  that  he  has  a  good  defense,  is  not  sufficient.  The  affidavit 
should  state  specifically  wherein  their  defense  consists.  (Rogers 
V.  nine,  1  Cal.  433 ;  Chase  v.  Swain,  9  Id.  137 ;  Oibson  v.  Scott, 
16  Id.  286;  Thomelson  v.  Ritbio,  16  Id.  202.) 

Default  confesses  every  issuable  fact.  (6  Cal.  174;  10  Id. 
444,  468;  14  Id.  119;  16  Id.  26.) 

See  Hunter  v.  Lester,  (18  How.  Pr.  R.  347)  where  affidavits 
of  merits  stated  that  the  note  on  which  the  suit  was  brought  had 
been  paid;  held  insufficient,  as  they  should  state  how,  when  and 
where,  and  the  default  and  judgment  were  not  set  aside. 

Also,  in  Armstrong  v.  Craige,  (18  Barb.  387)  it  is  "  held  that 
manifest  injustice  must  be  shown  to  open  default.  A  bare  affidavir 
of  merits  is  not  sufficient;  facts  must  be  stated  and  not  conclu- 
sions." 

In  Fowler  v.  Colyer,  (2  E.  D.  Smith,  125)  "an  ordinary  affi 
davit  is  held  not  sufficient ;  the  nature  of  the  defense  must  be  mado 
to  appear."  (See,  also,  Windship  v.  Jewett,  1  Barb.  173;  Rich 
V.  Hathaway,  18  111.  648;  Smithnrst  v.  Bruner,  Dist.  Ct.  c.  c. 
July,  1848;  Simmons  v.  West,  2  WTi.  261;  Arnold  v.  Palmer, 
23  Pa.  411;  Barry  v.  Johnson,  3  Mo.  872;  Heath  v.  Whidon, 
29  Me.  108.) 

J.  W.  Winams,  for  Respondents, 

The  question  of  mistake,  inadvertence,  surprise  or  excusable 
neglect  was  one  presented  to  the  Court  below  upon  conflicting  evi- 
dence and  affidavits.  It  involved  an  inquiry  into  facts,  which  wero 
only  determinable  by  weighing  the  contradictory  evidence  and 
proof.  Even  upon  an  ordinary  appeal,  this  Court  will  not  disturb 
the  findings  of  facts  of  the  Court  below,  where  the  testimony  is 
conflicting;  much  less  will  they  do  so  where  the  action  of  the  Court 
(''low  is  by  statute  made  discretionary. 
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The  case  of  Mann  v.  Provost,  (3  Abbott's  Pr.  446)  is  directly 
in  point  "  Where,  upon  a  motion  to  open  a  r^ular  judgment  en- 
tered upon  failure  to  answer,  it  appeared  that  an  answer  was  pre- 
pared bj  defendant's  counsel  in  due  season,  but  not  served  for  the 
reason  tiiat  he  believed  plaintiiFs  proceedings  to  be  irregular ;  that 
defendant's  counsel  made  repeated  efforts  to  see  plaintiff  personally 
to  have  the  irregularity  corrected,  but  was  unsuccessful,  and  that 
he  understood  from  plaintiff's  attorney  that  no  further  steps  would 
be  taken  until  he  could  have  an  interview  with  the  plaintiff:  held, 
this  was  a  case  of  surprise  or  excusable  neglect,"  and  the  judg- 
Tnent  was  opened. 

In  Montgomery  v.  Ellis,  (6  How.  Pr.  R  326)  it  is  held  that 
the  Courts  have  determined  that  the  rule  requiring  stipulations  or 
agreements  to  be  in  writing  does  not  apply  "  when  the  party  has 
been  led  to  rely  upon  them." 

In  fact,  although  the  rule  is  that  oral  agreements  are  not  binding 
on  attorneys,  this  has  never  been  held  to  prev^it  the  Courts  from 
giving  relief,  (when  they  have  discretion  so  to  do)  and  the  oral 
agreement,  though  relied  on,  has  been  violated.  (Pope  v.  Dins- 
more,  8  Abbott's  Prac.  Eep.  129.) 

A  general  affidavit  of  merits  on  a  motion  to  set  aside  a  default 
is  sufficient,  and  the  facts  constituting  the  defense  need  not  be 
stated.  (Burrows  v.  Hillhousej  6  Johns.  181;  McKinstry  v. 
Edwards,  2  Johns.  Cases,  113,  and  see  note  "  d  "  for  analysis  of 
whole  question ;  Coggswell  v.  Yandenherg,  1  Caine,  166 ;  Jones  v. 
Young,  1  Dallas,  248 ;  Briggs  v.  Bridges,  3  J<^s.  448 ;  Stevens 
V.  Thompson,  1  Keman  Pr.  138 ;  Dix  v.  Palmer,  6  How.  Pr.  233 ; 
Ellis  V.  Jones,  6  Id.  296.) 

In  New  York,  the  right  to  set  aside  a  default,  even  to  plead  the 
Statute  of  Limitations,  is  expressly  allowed.  (Lavett  v.  Cowan, 
6  Hill,  225-6;  10  Wend.  695;  4  How.  Pr.  26.) 

Cope,  J.  delivered  the  opinion  of  the  Court — Yivld,  C.  J. 

concurring. 

This  is  an  appeal  from  an  order  setting  aside  a  judgment  by  de- 
fault. The  points  in  the  case  relate  to  the  sufficiency  of  the  affi- 
davits upon  which  the  order  was  based.    It  is  contended  that  the 
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affidavits  do  not  sufficiently  excuse  the  negligence  of  the  defend 
ants,  and  are  defective  in  failing  to  state  the  facts  showing  a  valic 
and  meritorious  defense  to  the  action.  In  making  the  order,  the 
Court  below  was  only  required  to  exercise  proper  discretion;  and 
the  order  must  have  been  so  plainly  erroneous  as  to  amoimt  to  an 
abuse  of  discretion,  to  justify  interference  on  our  part.  We  think 
it  cannot  reasonably  be  held  that  the  discretion  of  the  Court  has 
l)een  abused;  and  whatever  may  be  our  opinion  of  the  strict  pro- 
priety of  the  relief  granted,  we  see  nothing  in  the  objections  taken 
to  authorize  a  reversal.  It  would  have  been  better,  perhaps,  if  the 
affidavits,  instead  of  stating  that  the  case  had  been  fully  and  fairly 
represented  to  counsel,  etc.,  in  the  usual  form,  had  set  forth  the 
facts  constituting  the  defense.  We  cannot,  however,  hold  that  the 
affidavits  are  insufficient  in  this  respect,  without  departing  from 
what  is  undoubtedly  the  settled  practice,  both  in  England  and  in 
this  country.  The  Court  below  could  have  required  a  more  specific 
statement,  but  whether  it  would  do  so  or  not  was  purely  a  matter 
of  discretion- 
Order  affirmed. 


POOLING  V.  MOOEE. 

(Vhbbs  an  appeal  from  a  Judgment  of  the  Coanty  Court,  rendered  en  a<>peal  from 
a  JoBtlce'a  Court,  is  taken  after  the  lapse  of  more  than  ninety  days  from  the 
rendition  of  the  Judgment,  the  Supreme  Court  has  no  Jurisdiction  of  the  case. 

The  Supreme  Court  cannot  enlarge  tilie  time  fixed  by  statute  for  taking  an  appeal 

Appeat.  from  the  County  Court  of  Nevada, 

Motion  for  rehearing.    The  facts  are  stated  in  the  opinion. 

John  B.  McConnell,  for  Appellant. 

Oeorge  Cadivallader,  for  Respondent. 

FiET.D,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  con- 
curring. 


Digitized  by 


Google 


142        SUPKEME  COURT  — APlilL  TERM,  1862. 

People  9.  Tnrner. 

The  judgment  in  this  case  was  reversed  on  the  argument.  The 
respondent  now  moves  for  a  rehearing,  alleging  that  this  Court 
never  acquired  jurisdiction  of  tlie  case,  the  time  to  appeal  having 
expired  before  the  appeal  was  taken.  Upon  the  examination  of 
the  record,  we  find  the  position  correct.  The  appeal  is  from  the 
judgment  of  the  County  Court,  rendered  on  an  appeal  from  a 
Justice's  Court.  The  judgment  was  entered  on  the  nineteenth  of 
January,  1861,  and  the  appeal  was  taken  on  the  eighteenth  of 
November  following — more  than  ninety  days  afterwards.  The 
statute  limits  the  period  within  which  an  appeal  may  be  taken 
"  from  a  judgment  rendered  on  an  appeal  from  an  inferior  Court  *' 
to  ninety  days.  (Prac.  Act,  sec.  336,  as  amended  in  1859.)  This 
Court,  therefore,  had  no  jurisdiction  of  the  case,  and  could  neither 
affirm  nor  reverse  the  judgment  appealed  from. 

When  the  appeal  in  this  case  was  dismissed  at  the  October  terra, 
it  was  without  prejudice  to  a  second  appeal.  (19  Cal.  81,)  This 
reservation  was  not  intended  to  give  any  right  of  which  the  statute 
!iad  deprived  the  appellant.  The  Court  could  not  enlarge  the  time 
for  appealing.  The  reservation  was  only  intended  to  prevent  the 
dismissal  from  operating  as  a  bar  to  a  second  appeal,  if  the  time 
[)rescribed  by  statute  had  not  expired. 

Kehearing  granted,  but  without  costs. 


THE  PEOPLE  ex  rel.  ATTORNEY  GENERAL  v.  TURNER. 

A  PBRSON  who,  at  the  time  of  his  election  as  District  Jodgre  <A  this  State,  held 
and  Recharged  the  duties  of  the  office  of  Inspector  of  the  Costoms  of  the 
United  States,  at  a  salary  of  three  dollars  and  seyenty-flve  cents  per  day,  pay- 
able monthly,  under  and  by  Tlrtae  of  an  appointment  by  the  Collector  of  the 
Port  of  Ban  Francisco  —  which  appointment  was  never  approved  by  the  Sec- 
retary of  the  Treasury  —  was  not  ineligible  to  the  office  to  which  he  was  elected 
by  force  of  the  twenty-first  section  of  the  foorth  article  of  the  Constitution  of 
this  SUte. 

tJnder  the  Constitution  and  laws  of  the  United  States,  an  appointment  by  the  Col- 
lector of  an  Inspector  of  a  port  within  his  district  requires  for  its  validity 
the  approval  of  the  head  of  the  Treasury  Department,  and  until  the  appoint- 
ment has  been  so  approved,  the  appointee  is  not  an  officer  of  the  United  States 
Government  within  the  meaning  of  the  prohibitory  provisions  of  the  State 
Constitution. 
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Appeal  from  the  Sixth  Judicial  District. 

Action  in  the  nature  of  a  quo  warranto  to  remove  defendant 
from  the  ofBce  of  District  Judge  of  the  Eighth  Judicial  District. 

The  facts  are  stated  in  the  opinion.  Defendant  had  judgment  in 
the  Court  helow,  and  plaintiff  appeals. 

,  Frank  Hereford,  for  Appellant 

The  defendant  is  estopped  from  denying  that  he  was  duly  ap- 
pointed Inspector.  He  held  the  oflSce  and  received  the  emoluments, 
and  must  certainly  share  its  disadvantages.  {Hall  v.  Luther,  13 
Wend.  492.) 

Gregory  Yale,  for  Respondent. 

I.  The  office  of  Inspector  of  Customs  was  not  an  office  under 
the  United  States,  within  the  meaning  of  the  twenty-first  section  of 
article  four  of  the  State  Constitution,  which  would  render  the  in- 
cumbent ineligible  to  an  office  under  the  State. 

IL     If  an  office,  it  is  not  a  lucrative  office,  within  that  section. 

TIT.  If  an  office  and  a  lucrative  office,  yet  the  defendant  w^as 
rever  duly  appointed  and  commissioned  so  as  to  be  regularly  in  that 
office,  and  therefore  not  within  the  meaning  of  said  section. 

1.  He  was  never  commissioned  by  the  President  of  the  Unitet! 
States. 

Article  two,  section  two,  of  the  Constitution  of  the  United  States, 
in  enumerating  the  powers  of  the  President,  says :  "  He  shall  coni- 
rnission  all  the  officers  of  the  United  States." 

There  is  no  exception  in  the  language  of  the  Constitution,  as  to 
commissioned  officers,  no  matter  who  appoints. 

2.  By  the  second  clause  of  article  two,  section  two,  of  the  same  in- 
strument, the  President  appoints  "  all  the  other  officers  of  the  United 
States,  not  required  to  be  confirmed  by  the  Senate,  where  appoint- 
ments are  not  herein  otherwise  provided  for,  and  which  shall  be 
established  by  law ;  but  the  Congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers  as  they  think  proper  in  the  President 
alone,  in  the  Courts  of  law,  or  in  the  heads  of  the  Departments. 

There  are  under  this  clause  but  four  sources  of  appointing  power ; 
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1st,  the  President  and  the  Senate;  2d,  the  President  alone;  3d, 
the  heads  of  the  Departments;  4th,  the  Courts  of  law — and  the 
defendant  did  not  receive  his  appointment  from  any  of  the  four 
Kources. 

3.  The  law  provides  for  the  employment  of  Inspectors  as  follows : 

"  The  Collector  shall,  with  the  approbation  of  the  principal  officer 
of  the  Treasury  Department,  employ  proper  persons  as  Weighers, 
Gangers,  Measurers  and  Inspectors  at  the  several  ports  within  his 
district;  and  with  like  approbation,  provide,  at  public  expense, 
storehouses  for  the  safe  keeping  of  goods,  and  scales,  weights  and 
measures  as  may  be  necessary."  (Sec.  21,  Act  of  March  2d, 
1799;  Brightl/s  Dig.  319,  sec.  3.) 

The  employment  by  the  Collector,  "  with  the  approbation  of  the 
j;rincipal  officer  of  the  Treasury,"  may  be  within  the  second  clause 
of  the  second  section  of  article  two,  conferring  upon  Congress  the 
right  to  vest  the  appointment  of  inferior  officers  in  the  heads  of 
Departments,  supposing  an  Inspector  to  be  an  officer.  But  before 
this  conclusion  is  reached,  it  must  be  by  reversing  the  order  of  ap- 
pointment. Congress  can  vest  the  appointment  in  the  head  of  a 
Department  directly.  But  the  law  here  vests  the  appointment  in 
the  Collector  with  the  approbation  of  the  head  of  the  Treasury. 

If  this  be  an  inferior  office,  the  Secretary  alone  can  make  the 
appointment,  and  not  the  Collector.  The  Secretary  in  this  casr, 
however,  never  did  approve  of  the  appointment;  if  tiie  law  be  con- 
stitutional, he  did  not  participate  in  it  all. 

The  settled  construction  of  this  act  is,  that  a  Collector  can 
neither  appoint  or  dismiss  an  Inspector  without  the  approbation  of 
the  Secretary  of  the  Treasury.  (Note  6  to  sec.  3,  1  Opinions 
Attorneys  General,  459 ;  4  Id.  162-5.)  There  was,  therefore,  no 
appointment  to  the  office.  Even  if  the  Secretary  delegated  the 
power,  such  delegated  power  would  be  void  —  delegatus  noiv  potest 
delegare. 

4.  There  is  no  principle  of  estoppel  involved  here.  Estoppels 
must  be  mutual,  and  the  State  is  not  estopped  from  denying  that 
the  defendant  held  the  office. 

Norton,  J.  delivered  the  opinion  of  the  Oourt  —  Cope,  J.  con- 
curring. 
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The  question  presented  in  this  case  is,  whether  the  defendant 
was  ineligible  to  the  office  of  District  Judge  of  this  State  by  force 
of  section  twenty-one,  article  four,  of  the  Constitution,  which  pro- 
vides that  no  person  holding  any  lucrative  office  under  the  United 
States,  or  any  other  power,  shall  be  eligible  to  any  civil  office  of 
profit  under  this  State.  At  the  time  of  his  election,  the  defendant 
''  held  and  discharged  the  duties  of  the  office  of  Inspector  of  the 
Customs  of  the  United  States  at  Trinidad,  in  Klamath  county, 
under  and  by  virtue  of  the  appointment  of  the  Collector  of  the 
Port  of  San  Francisco,  at  a  salary  of  three  dollars  and  seventy-five 
cents  per  day,  payable  monthly."  It  is  not  claimed  that  this  ap- 
pointment was  ever  approved  by  the  Secretary  of  the  Treasury. 
By  section  two,  article  four,  of  the  Constitution  of  the  United 
States,  the  President,  with  the  consent  of  the  Senate,  is  empowered 
to  appoint  all  officers  whose  appointment  is  not  otherwise  provided 
for;  "but  the  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers  as  they  may  think  proper  in  the  President  alone, 
in  the  Courts  of  law,  or  in  the  heads  of  Departments."  By  section 
twenty-one  of  the  Act  of  Congress  of  March  2d,  1799,  it  is  pro- 
vided that  the  Collector  "  shall,  with  the  approbation  of  the  prin- 
cipal officer  of  the  Treasury  Department,  employ  proper  persons  as 
Wei^ers,  Gangers,  Measurers  and  IniBpectors  at  the  several 
ports  within  his  district."  Attorney  (Jeneral  Wirt,  in  1821,  gave 
his  opinion  to  the  President,  that  by  the  true  construction  of  this 
law  "  the  names  of  the  individuals  proposed  to  be  appointed  shall 
be  submitted  (by  the  Collector)  to  him,  (the  Secretary  of  the 
Treasury)  and  that  no  one  shall  be  appointed  who  shall  not  be  ap- 
proved by  him."  Attorney  Qeneral  Legare,  in  an  opinion  given  to 
the  Secretary  of  the  Treasury  in  1843,  referring  to  the  above  opin- 
ion of  Mr.  Wirt,  says :  "  This,  I  have  no  doubt,  is  true,  and  indeed 
the  only  possible  construction  under  the  Constitution.  Congress 
has  power  to  vest  the  appointment  of  these  inferior  officers  in  the 
heads  of  Departments.  It  has  no  power  to  vest  it  in  Collectors." 
In  the  same  opinion  Mr.  Legare  says :  "All  permanent  Inspectors 
are  officers  of  the  Government  of  the  United  States,  not  mere  occa- 
flional  deputies,  employes  or  a^nts  of  the  Collector,"  and  "it  is 
plain  (under  the  Act  of  1799)  that  the  CoDectora  of  the  Customs 

Cau  Raps.  XX.—*  10 
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were  authorized  to  appoint  occasional  Inspectors,  whose  services 
were  demanded  by  extraordinary  exigencies  in  the  service."  (1 
Opinions  of  Attorney  Greneral,  459;  4  Id.  162.)  Assuming  these 
opinions  of  the  Attorney  Greneral  to  be  the  true  construction  of  the 
law,  as  we  do,  the  defendant,  at  the  time  of  his  election  to  the  office 
of  District  Judge,  did  not  hold  a  lucrative  office  under  the  United 
States.  His  nomination  by  the  Collector  had  not  been  approved 
by  the  Secretary  of  the  Treasury.  Whether  he  be  considered  as 
an  '*  occasional  employe,"  or  as  a  person  exercising  the  duties  of  an 
office  without  authority,  he  did  not  hold  a  lucrative  office  within 
the  meaning  of  the  prohibitory  provision  of  the  Constitution  of 
this  State.  This  provision,  we  think,  can  only  apply  to  a  person 
who  rightfully  holds  an  office.  Unless  he  holds  rightfully,  although 
his  acts  as  a  eie  facto  officer  may  be  valid  so  far  as  they  affect  third 
persons,  he  can  have  no  right  to  any  salary  or  emoluments  of  the 
office,  or  to  any  protection  for  his  acts  as  an  officer.  (Riddle  v. 
The  County  of  Bedford,  7  Serg.  &  Rawle,  386.)  If  the  employ- 
ment of  the  defendant  in  the  discharge  of  the  duties  of  Inspector 
was  under  such  circumstances  that  he  could  not  claim  for  himself 
the  rights  of  an  officer,  properly  so  called,  he  cannot  be  disfran- 
chised of  any  of  his  rights  of  a  citizen  on  the  ground  that  he  is  such 
officer,  whatever  liabilities  or  penalties  he  may  incur  for  acts  done 
in  such  employment.  The  disability  must  be  clearly  established  by 
which  a  citizen  is  to  be  debarred  of  his  right  to  an  office,  or  the  pub- 
lic restricted  in  their  right  of  selecting  their  officers. 
Judgment  affirmed. 


THE  PEOPLE  V.  GATEWOOD. 

Ak  indictment  for  murder  can  legally  be  found  bj  thirteen  memben  of  a  grand 
Jury  composed  of  sixteen  persona,  three  of  the  number  haying  been  challenged 
by  the  defendant,  and  excused  by  the  Court  from  the  examination  of  the 
charge. 

The  case  of  The  People  ▼.  Butler  (8  Cal.  485)  affirmed. 

An  Indictment  Is  not  vitiated  by  the  fact  that  one  of  the  grand  jurors,  who  has 
been  challenged  and  excluded  from  the  deliberations  of  the  case,  appears  In 
Court  with  the  other  jurors  when  the  Indictment  Is  presented. 
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Ob  a  trial  for  marder.  an  Instruction  which  embraces  the  proposition  that  a  party 
may.  In  his  defense  against  an  assault,  inflict  a  mortal  wound  with  a  dangerous 
weapon,  and  be  acquitted  of  all  offense,  provided  he  did  not  intend  to  cause 
death,  without  reference  to  any  circumstances  making  the  giving  of  such  a 
wound  necessary,  or  showing  that  he  had  in  good  faith  endeavored  to  decline 
any  further  struggle^  is  erroneous  and  should  be  refused. 

Where  a  challenge  for  cause  was  interposed  to  a  trial  juror  by  defendant,  and 
overruled,  and  the  Juror  was  subsequently  peremptorily  challenged  by  him, 
and  the  Jury  was  completed  without  defendant  exhausting  his  peremptory 
challenges :  Held,  that  the  appellate  Court  would  not  consider  an  alleged  error 
in  denying  the  challenge  for  cause;  as,  conceding  the  denial  to  have  been 
erroneous,  defendant  had  sustained  no  injury  thereby. 

Objections  to  an  indictment  on  account  of  the  omission  of  certain  words,  or  of 
alleged  uncertainty  in  the  form  of  aJlegations,  not  appearing  to  have  been 
raised  in  the  Court  below  by  demurrer  or  otherwise,  will  not  be  noticed  by 
the  apx>ellate  Court. 

Appeal  from  the  Twelfth  Judicial  District. 

Indictment  for  murder.  The  defendant,  who  is  the  appellant, 
was  tried  by  a  jury,  and  found  guilty  of  murder  in  the  secon*! 
degree. 

The  grand  jury  who  found  the  indictment  was  composed  of  six- 
teen persons  —  three  of  them  were  challenged  by  defendant  and 
excused  from  the  examination  of  his  case ;  the  remaining  thirteen 
found  the  indictment. 

In  forming  this  trial  jury,  one  Jewel  was  examined,  and  a  chal- 
lenge for  cause  interposed  to  him  by  the  defendant,  which  wa? 
overruled,  and  defendant  excepted  and  then  challenged  him  per- 
emptorily. When  the  jury  was  complete  and  accepted,  defendant 
had  only  used  seven  of  his  peremptory  challenges. 

The  instruction  referred  to  in  the  opinion,  which  was  asked  by 
defendant  and  refused  by  the  Court,  is  as  follows : 

"  That  in  every  public  offense  there  must  be  a  union  or  joint 
operation  of  act  and  intention,  or  criminal  negligence ;  and  if  they 
find  from  the  evidence  that  the  use  of  the  knife  was  resorted  to 
by  the  defendant  as  a  mere  means  of  defense  against  the  assault  of 
the  deceased,  without  any  intent  by  its  use  to  take  the  life  of  the 
deceased,  then  the  law  is  for  the  defendant,  and  they  must  find  ao- 
cordingly.^* 

Wise  &  Oough  and  L.  Sanders,  Jr.,  for  Appellant 
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I.  The  indictment  was  not  found  by  a  legally  constituted  grand 
jury.  The  case  of  The  People  v.  Roberts  (6  CaL  214).  is  not  au- 
thority, because  there  the  point  was  not  before  the  Court.  The 
case  of  The  People  v.  Butler  (8  Oal.  435)  was  decided  on  the 
authority  of  The  People  v.  Roberts,  and  is  therefore  entitled  to 
little  weight.  A  fair  construction  of  the  statute  requires  that  the 
number  of  persons  necessary  to  constitute  a  grand  jury  should  be 
present  and  participate  in  the  deliberations  when  an  indictment  is 
found,  and  more  especially  under  the  recent  statute  declaring  that 
a  grand  jury  shall  be  composed  of  sixteen  persons. 

II.  The  Court  erred  in  refusing  to  give  the  instruction  asked  by 
defendant.  It  was  but  the  repetition  of  a  well  known  and  univer- 
sally admitted  legal  proposition,  oivl  should  h.:^  o  been  given  when 
asked  by  defendant.     (The  People  v.  Sessions,  16  Cal.  99.) 

III.  The  Court  erred  in  denying  the  challenge  for  cause  to  the 
juror  JeweL 

C.  N.  Fox,  District  Attorney,  for  Eespondent 

Norton,  J.  delivered  the  opinion  of  the  Court — Fiem),  0.  J. 
and  Cope,  J.  concurring. 

The  objection  that  the  indictment  was  presented  by  a  grand  jury 
not  properly  constituted,  is  the  same  that  was  raised  and  overruled 
in  the  case  of  The  People  v.  Butler,  (8  Cal.  435)  in  which  case 
the  difference  between  the  facts  in  that  case  and  those  in  the  case 
of  The  People  v.  Roberts,  (6  Cal.  214)  and  the  inference  to  be 
drawn  from  the  provisions  of  section  ten  of  the  Act  concerning 
Jurors,  were  presented  in  the  defendant's  brief.  The  decision  was 
upon  full  argument  and  deliberation,  and  must  be  considered  as 
settling  the  point. 

If  the  excluded  juror  did  appear  in  Court  when  the  indictment 
was  presented,  it  did  not  vitiate  the  indictment  The  offending 
juror  was  liable  to  punishment  by  section  one  hundred  and  eighty- 
eight  of  the  Criminal  Practice  Act;  but  it  is  not  provided  that  the 
indictment  shall  be  set  aside  as  is  provided  by  section  one  hundred 
and  eighty-six,  in  case  of  one  found  by  a  jury  where  a  challenge  to 
the  panel  has  been  allowed. 
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The  instruction  aaked  by  the  defendant  was  properly  refused. 
Altlioiigh  so  much  of  it  as  is  a  copy  of  section  first  of  the  Act  con- 
cerning Crimes  and  Punishments  might  have  properly  been  given  if 
asked  for  by  itself ^  it  did  not  axxtbonze  the  giving  of  the  whole  in- 
struction with  which  it  was  coupled.  The  latter  part  embraces  the 
proposition  that  a  party  may,  in  his  defense  against  an  assault,  in- 
flict a  mortal  wound  with  a  dangerooa  weapon,  and  be  acquitted  of 
all  oflFense,  provided  he  did  not  intend  to  cause  death,  without  refer- 
ence to  any  circumstances  making  the  giving  of  such  a  wound 
necessary,  or  showing  that  he  had  in  good  faitih  endeavored  to  de- 
cline any  further  struggle,  as  provided  by  section  thirty-one  of  the 
Act  concerning  Crimes  and  Punishments.  To  give  this  portion 
would  have  been  error. 

It  is  not  necessary  to  consider  whether  the  Court  decided  cor- 
rectly in  overruling  the  challenge  for  cause  to  the  juror  Jewell, 
because  if  the  ruling  was  erroneous,  (and  we  by  no  means  intend 
to  intimate  that  it  was)  it  was  productive  of  no  injury  to  the  de- 
fendant. This  juror  was  peremptorily  challenged  and  did  not  sit 
on  the  trial,  and  the  defendant  had  liirteen  peremptory  challenges 
bft  after  the  jury  was  completed. 

Various  objections  are  suggested  in  argument  to  the  indictment, 
on  account  of  the  omission  of  certain  words,  and  alleged  uncertainty 
in  the  form  of  some  allegations ;  but  those  objections  are  not  taken 
by  demurrer  and  do  not  appear,  by  the  bill  of  exceptions,  or  by  any 
statement,  to  have  been  raised  in  the  Court  below,  and  are  not  be- 
fore us  in  such  form  as  authorizes  us  to  consider  them,  and  we  the 
more  readily  omit  their  consideration  in  detail,  because  it  is  ap- 
parent that  if  any  of  them  show  a  technical  defect  in  the  indictment, 
they  could  not  have  affected  the  substantial  rights  of  the  defendant 

Judgment  affirmed* 
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TOUCHARD,  Executor,  v.  CROW  et  al. 

A  County  Clerk  may  issue  process  and  attest  proceedlDgs  of  tbe  Courts  of 
which  he  is  ex  officio  Clerk  over  his  signature  as  County  Clerk,  and  leave  to 
the  title  of  the  proceedings,  or  the  contents  of  the  Instruments,  the  Identifi- 
cation of  the  Courts  to  which  they  belong. 

He  may  likewise  attest  and  sign  as  County  Clerk  a  certificate  of  acknowledgment, 
afllxing  thereto  the  seal  of  Court  of  which  he  is  ea  officio  Clerk,  and  the  seal 
affixed  with  its  inscription  will  sufilciently  designate  the  Court  of  which,  In 
that  particular   matter,   he   Is   acting  as   Clerk. 

The  authority  of  a  Deputy  County  Clerk,  in  taking  and  certifying  to  acknowl- 
edgments of  conveyances,  is  coextensive  with  that  of  his  principal. 

Where  the  transcript  on  appeal  contains  what  purports  to  be  a  copy  of  a  certificate 
of  acknowledgment,  made  by  a  Deputy  County  Clerk,  the  attesting  clause  of 
which  recites  that  the  seal  of  Court  is  thereto  affixed,  and  in  the  margfln  oppo- 
site is  the  word  *'  seal  "  embraced  In  brackets,  it  will  be  presumed,  nothing 
appearing  to  the  contrary,  that  the  seal  affixed  to  the  original  Instrument  is  of 
the  Court  of  which  the  attesting  officer  was  Clerk. 

A  cerHlficate  of  acknowledgment  to  a  conveyance  made  In  1852,  was  in  its  form 
correct  and  was  attested  as  follows :  *'  Witness  my  hand  and  seal  of  Court 
affixed  at  office,  this  thirtieth  day  of  July.  A.  D.  1852.  .John  A  Brewster, 
Deputy  County  Clerk  of  Sonoma  county."  with  the  proper  seal  of  Court 
affixed:  Held,  that  the  certificate  was  sufficient,  and  entitled  the  conveyance 
to  record. 

The  operative  words  of  release  in  a  simple  quit  claim  deed  are,  '*  remise,  release 
and  quit  claim.*'  Where  the  words  "  bargain,  sell  and  quit  claim  '*  are  em- 
ployed, they  operate  not  merely  to  release,  but  to  transfer  any  Interest  which 
the  grantor  possesses  at  the  execution  of  the  deed. 

A  patent  of  the  United  States,  following  a  final  decree  affirming  the  validity  of  a 
Mexican  grant  in  a  proceeding  instituted  before  the  United  States  Land  Com- 
mission to  obtain  a  confirmation  of  the  grant,  takes  effect  by  relation  at  the 
date  of  the  presentation  of  the  petition  to  the  Land  Commission,  and  is  to 
be  regarded,  so  far  as  all  intermediate  conveyances  are  concerned,  as  having 
been  executed  at  that  time. 

Thus,  where  on  the  twenty-fourth  day  of  February,  1852,  H.  and  others  filed  a 
petition  before  the  U.  S.  Land  Commission  for  a  confirmation  of  a  grant  of 
land  from  the  Mexican  Government,  and  in  the  U.  S.'  District  Court,  to  which 
the  proceeding  had  been  appealed,  a  final  diecree  of  confirmation  was  rendered 
in  November,  1855,  upon  which  a  patent  subsequently  issued:  Held,  that  a 
deed  made  by  H.  on  the  thirtieth  day  of  July,  1852,  of  his  interest  in  the 
land  embraced  in  the  grant,  passed  the  legal  title  subsequently  acquired  by 
the  patent. 

A  tenant  in  common  of  an  undivided  portion  of  a  tract  of  land  is  entitled  to  the 
possession  of  the  whole  tract  as  against  all  persons  except  his  cotenants.  and 
as  a  consequence  may,  against  all  others  than  them,  maintain  ejectment  for 
the  entire  premises. 

Thus,  where  the  plaintiff  in  ejectment  claimed  title  under  H.  to  the  whole  of  the 
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premlaes  gawl  tor,  tliroagh  seyeral  different  chains  of  conyeyances  of  undivided 
Interesta,  Rtartlng  from  one  S.,  a  grantee  of  H.,  and  defendant  claimed  under 
H.  by  a  title  rabaequent  to  and  unconnected  with  that  of  B.  or  his  grantees : 
Heid,  that  plaintiff  hJaTtng  shown  a  yalld  deed  from  H.  to  8.,  and  a  valid 
chain  of  conveyances  of  an  undivided  Interest  from  8.  to  him,  was  entitled  to 
recover  from  defendant  the  whole  premises,  without  reference  to  the  validity 
of  the  Intermediate  conveyances  of  the  other  undivided  Interests. 

If  counsel,  when  a  case  Is  tried  by  the  Court  without  a  Jury,  desire  to  present  for 
consideration  certain  points  of  law  as  applicable  to  the  facts  established  or 
sougWt  to  be  established,  upon  which  the  Court  might  be  called  to  charge  a 
Jury,  were  there  a  Jury  In  the  case,  the  proper  course  Is  to  present  them  In  the 
form  of  propositions,  preceding  them  with  a  statement  that  counsel  makes  the 
following  points,  or  contends  as  follows. 

Appeal  from  the  Seventh  Judicial  District* 

The  following  is  a  copy  of  the  deed  from  Heyennan  and  wife  to 
Stevens,  and  of  the  certificates  of  acknowledgments  and  proof  an- 
nexed, which  are  referred  to  in  the  opinion  of  the  Court  All  other 
material  facts  are  stated  in  the  opinion. 

"  Know  all  men  by  these  presents,  that  we,  J.  A.  F.  Heyerman, 
of  Sonoma  county,  State  of  Califomia,  and  Sophia,  wife  of  said 
Heyerman,  in  consideration  of  the  sum  of  three  thousand  dollars, 
paid  to  our  satisfaction  by  Thomas  H.  Stevens,  of  the  city  of  San 
Francisco,  State  aforesaid,  by  these  presents  do  bargain,  sell  and 
quit  claim  unto  the  said  Stevens,  and  his  heirs  and  assigns  forever, 
all  our  and  each  of  our  right,  title,  interest^  estate,  claim  and  de- 
mand, both  at  law  and  in  equity,  and  as  well  in  possession  as  in  ex- 
pectancy, of,  in  and  to  all  that  certain  piece  or  parcel  of  land  situ- 
ated in  said  county  of  Sonoma,  and  known  as  ihe  Sancho  Roblar 
de  la  Miseria,  with  all  the  fences,  buildings,  improvements  of  all 
kinds  whatsoever,  hereditaments  and  appurtenances  in  any  wise 
thereunto  appertaining  and  belonging.  In  witness  whereof,  we 
have  hereunto  signed  our  names  and  afiSxed  our  seals  this  thirtieth 
day  of  July,  A.  D.  1852. 

'^  J.  A.  F.   HSYBBMAN,  Dk.    [sEAI*] 
^^S.    HSYEBMAN,  [seal.] 

"  Signed,  sealed  and  delivered  in  the  presence  of  E,  A.  Maupin." 
"  State  op  Oaufoenia,  County  op  Sonoma:  On  this,  the  thir- 

•  In  the  absence  of  the  Judge  of  the  Seventh  District,  this  case  was  tried  before 
the  Judge  of  the  Sixteenth  District. —  Bkpobtbe. 
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tieth  day  of  July,  A.  D.  1852,  before  me,  the  undersigned.  County 
Clerk  of  Sonoma  county,  personally  appeared  J.  A.  F.  Heyennan, 
and  S.  Heyennan,  his  wife,  to  me  well  known  to  be  the  persons  de^ 
scribed  in  and  who  executed  the  foregoing  instrument,  and  acknowl- 
edged to  me  that  they  executed  the  same  freely  and  voluntarily,  for 
the  uses  and  purposes  therein  mentioned.  And  she,  the  said  Sophia 
Heyerman,  being  by  me  made  acquainted  with  the  contents  of  the 
foregoing  instrument,  and  examined  separate,  apart  and  without 
the  hearing  of  her  said  husband,  acknowledged  to  me  that  she  exe- 
cuted the  same  freely  and  voluntarily,  without  fear,  compulsion  or 
undue  influence  of  her  said  husband,  and  that  she  does  not  wish  to 
retract  the  execution  of  the  same. 

'^  Witness  my  hand  and  seal  of  Court  hereunto  affixed  at  office, 
this  thirtieth  day  of  July,  A.  D.  1852. 

[sbaIm]  '^  John  A.  Bbswstbb, 

"Deputy  OoQIil^  Clerk  of  Sonoma  County." 

"  Statb  of  Calipobnia,  Oovwrr  of  Sonoma  :  On  this  second 
day  of  June,  A.  D.  1859,  befow  me,  a  Notary  Public  in  and  for 
said  county,  personally  appeared  Walter  D.  Kent,  to  me  known  to 
be  a  creditable  and  competent  witness,  who  being  by  me  first  duly 
sworn,  stated  on  oath  that  he  personally  knew  J.  A.  F.  Heyennan, 
one  of  the  persons  named  as  grantor  in  the  within  deed,  and  whos? 
name  is  subscribed  thereto  as  a  party ;  that  he  well  knew  the  signa- 
ture and  handwriting  of  said  Heyerman,  and  that  he  believed  that 
the  name  of  J.  A.  F.  Heyennan  was  subscribed  to  the  within  deed 
by  the  said  J.  A.  F.  Heyennan ;  that  in  the  year  1852,  and  at  the 
date  of  said  deed,  witness  was  keeping  a  store  in  the  town  of  Peta- 
luma,  in  said  county,  and  that  said  Heyennan  and  his  wife  were 
residing  in  said  town,  and  were  frequently  in  his  store;  that  he  had 
frequently  seen  said  J.  A.  F.  Heyerman  write,  and  had  now  in  his 
possession  papers  written  by  him ;  that  said  Heyerman  was  a  phy- 
sician, and  in  signing  his  name  always  added  the  letters  "  Dr."  aa 
in  the  within  deed ;  and  that  said  Heyerman  now  resided,  as  wit- 
ness believed,  out  of  Sonoma  county ;  and  the  said  witness,  Walter 
D.  Kent,  further  stated  on  oath,  that  he  personally  knew  E.  A. 
Maupin,  whose  name  is  subscribed  to  the  within  deed  as  a  witness 
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thereto;  that  he  well  knew  his  signature  and  handwriting,  and  that 
he  believed  the  within  deed  was  written  by  him,  and  that  the  name 
i*f  R.  A,  Maupin,  subscribed  to  the  within  deed  as  a  witness  thereto, 
was  subscribed  by  the  said  E.  A.  Maupin ;  that  the  said  Maupin 
was  now  dead,  and  that  in  A«  D.  1852,  and  at  the  date  of  said 
deed,  said  Maupin  was  an  attorney  at  law,  and  resided  in  the  city 
of  Sonoma;  that  he,  witness,  had  often  seen  the  said  Maupin  write, 
and  had  seen  papers  written  by  him. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal,  the  day  and  year  first  above  written. 

[beai-.]  "George  Peabce,  Notary  Public*' 

John  Wilson,  for  Appellant. 

L  The  acknowledgment  of  the  deed  from  Heyerman  to  Stevens 
was  not  sufficiently  certified  to  entitle  the  deed  to  record. 

1.  The  County  Clerk,  aa  such,  had  no  authority  to  take  or  cer- 
tify to  an  acknowledgment  This  question  has  been  discussed  in 
two  cases  before  this  Court — Kendall  v.  Miller  (9  Cal.  69)  and 
IngolsbyY,  Juan  (12  Id.  674) — ^but  in  neither  case  was  it  decided. 
He  must  take  the  acknowledgment  as  Clerk  of  a  Court,  and  must 
by  his  signature  designate  the  Court  for  which  he  is  acting. 

2.  It  does  not  appear  that  the  seal  of  any  Court  was  affixed  to 
the  certificate.  The  Clerk  must  use  the  seal  of  the  Court  for  which 
he  is  acting  as  Clerk,  and  the  seal  must  designate  the  Court  (8 
Gmttan's  Va.  R  241;  8  Leigh,  158;  9  Id.  ^611;  3  McLean's 
0.  C.  R  332.) 

3.  The  certificate  of  the  officer  must  state  on  its  face  all  that 
is  required  to  show  that  he  acts  in  the  proper  official  character. 
(Johnson  v.  Hayea,  2  Ham.  Ohio,  55 ;  Simpson  v.  Brown,  3  Yates 
Pa.  186 ;  PeraUon  v.  Burton,  3  Com.  406 ;  3  Cranch,  166.) 

4.  A  Deputy  County  Clerk  cannot  take  an  acknowledgment, 
admitting  that  it  can  be  done  by  the  County  Clerk. 

11.  Admitting  that  the  testator  of  plaintiff  held  an  undivided 
interest  in  the  property,  plaintiff  cannot  recover  in  ejectment 
brought  for  the  whole  tract  He  can  only  recover  such  undivided 
interest  if  at  all.  He  must  first  resort  to  a  partition*  (Pico  v. 
Cokmbet,  12  CaL  414.) 
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III.  The  deed  to  Stevens  was  only  intended  to  pass  the  interest 
of  the  grantor  in  one-half  of  a  league. 

IV.  The  deed  to  Stevens,  through  which  plaintiff  claims,  was 
made  before  the  grant  was  confirmed,  and  six  years  before  the  pat- 
ent issued  to  Heyerman,  the  grantor;  tiie  deed,  therefore,  did  not 
pass  the  legal  title. 

Oearge  Cadwallader  and  H.  P.  Hepburn,  for  Respondent 

L  The  certificate  of  acknowledgment  to  the  deed  from  Heyer- 
man to  Stevens  is  sufficient.  The  following  cases  show  the  determ- 
ination of  the  Court  to  enforce  the  very  substance  of  the  recording 
nets,  and  not  to  allow  them  to  be  practically  destroyed  by  virtue  of 
mere  technical  objections.  (Ooode  v.  Smith  and  Wife,  13  Cal.  81 ; 
Henderson  v.  Orewell,  8  Id.  681 ;  Whitney  v.  Arnold,  10  Id.  531.) 

II.  The  patent  bears  date  January  18th,  1858,  but  it  shows  a 
presentation  of  the  claim  under  the  grants  for  confirmation  to  the 
Board  of  Commissioners,  February  24th,  1852.  The  patent,  there- 
fore, took  effect  by  relation  from  this  last  date.  (Yount  v.  Howelh 
14  Cal.  469 ;  Moore  v.  WUhinson,  13  Id.  486 ;  Waterman  v.  Smith, 
Id.  409 ;  Stark  v.  Barrett,  15  Id.  301.) 

III.  Plaintiff  having  declared  for  the  entire  premises  can  re- 
cover upon  proof  of  an  undivided  interest  in  them.  (Throckmor- 
ton V.  Beese,  5  Cal.  400 ;  Covillaud  v.  Tanner,  7  Id.  38 ;  Welch 
V.  Sullivan,  8  Id.  165;  Pearis  v.  Covillaud,  6  Id.  617;  Parke 
y.  KiUiam,  8  Id.  T7.) 

To  defeat  this  action  the  defendants  must  show  that  each  one  of 
the  several  sources  of  title,  through  which  the  plaintiff  claims  the 
several  eighth  parts,  fail.     This  they  cannot  do. 

IV.  The  executor  of  a  tenant  in  common  can  maintain  eject- 
ment for  his  testator's  interest  in  land.  The  whole  real  and  per- 
sonal estate  goes  to  the  executor.  (Act  to  r^ulate  the  Settlement 
of  the  Estates  of  Decased  Persons,  sees.  194,  195.) 

He  is  not  bound  to  wait  a  partition  before  claiming  possession. 
He  cannot  maintain  partition  till  in  possession,  and  must  resort 
to  ejectment,  as  a  preliminary  step,  if  out  of  possession.  (Prac. 
Act,  sec.  264.) 

V.  The  evidence  shows  clearly  that  the  deeds,  through  which 
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plaintiff  claims^  are  conveyances  of  interests  in  the  whole  rancho, 
and  not  in  one-fourth,  as  contended  by  appellants. 

Fixzj>9  0.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  and 
NoETONjJ.  concurring. 

This  is  an  action  of  ejectment  to  recover  the  possession  of  certain 
real  estate  situated  in  Sonoma  county,  constituting  part  of  the  tract 
known  as  the  Bancho  of  Boblar  de  la  Miseria.  The  plaintiff  claims 
under  a  patent  of  the  United  States,  issued  upon  a  confirmation  of 
a  Mexican  grant,  under  the  Act  of  Congress  of  March  3d,  1851. 
The  grant  was  made  to  Juan  N.  Padilla  by  Pio  Pico,  former  Gov- 
ernor of  California,  in  November,  1845,  and  was  approved  by  the 
Departmental  Assembly  in  June,  1846.  It  is  for  four  square 
leagues  of  land,  and  embraces  the  premises  in  controversy.  On 
the  thirteenth  of  June,  1849,  the  grantee  conveyed  the  tract 
granted  to  Heyerman,  and  on  the  thirtieth  of  July,  1852,  the  latter, 
in  connection  with  his  wife,  executed  a  conveyance  of  their  interest 
to  Stevens.  This  conveyance  was  acknowledged  before  the  Deput  v 
Clerk  of  the  county  of  Sonoma  on  the  day  of  its  execution,  and 
was  recorded  in  the  office  of  the  Recorder  of  the  county  on  the 
twenty-third  of  August  following.  On  the  second  of  Ju^e,  1859, 
pi-oof  of  the  execution  of  the  conveyance  by  Heyerman  was  made 
before  a  Notary  Public,  and  on  the  twenty-fourth  of  April,  18G0, 
the  conveyance  was  again  recorded  in  the  same  office.  From 
Stevens  the  plaintiff  traced  title  to  the  premises  in  controversy  b  v 
sundry  mesne  conveyances  to  Matthey,  his  testator. 

On  the  twenty-fourth  of  February,  1852,  Heyerman,  in  oomiec- 
tion  with  eight  other  persons  filed  a  petition  before  the  United 
States  Land  Commission  for  a  confirmation  of  the  claim  under  the 
grant  to  Padilla.  The  record  before  us  does  not  disclose  the  man- 
ner in  which  the  eight  other  petitioners  acquired  their  interests,  but 
as  Heyerman,  who  had  previously  possessed  the  entire  claim,  united 
in  the  petition,  it  is  to  be  presumed  that  they  acquired  their  inter- 
ests through  him,  and  that  his  subsequent  conveyance  to  Stevens 
was  only  intended  to  pass  his  remaining  interest.  He  would  at 
least  be  estopped  by  his  petition  from  denying  that  they  were  inter- 
ested with  him  in  the  premises.    The  claim  was  confirmed  to  the 
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petitioners  by  the  Land  Commission  in  Febrttary,  1853,  and,  aa 
appeal,  by  the  United  States  District  Court  in  September,  1855. 
In  November  following,  the  United  States  having  declined  to  pros- 
ecute an  appeal  to  the  Supreme  Court,  the  petitioners  had  leave  to 
proceed  upon  the  decree  of  the  District  Court  as  upon  a  final  de- 
cree. Upon  this  decree,  and  the  approved  survey  of  the  premises 
by  the  Surveyor  General  of  the  United  States  for  California,  the 
patent  was  issued.  From  the  patentees  the  plaintiff  traced  title  to 
the  premises  in  controverey  to  his  testator — from  Heyerman 
through  the  conveyance  to  Stevens  which  we  have  mentioned,  and 
from  the  eight  other  patentees  through  various  mesne  conveyances, 
execution  sales  and  probate  proceedings. 

The  defendants  also  claim  under  the  patent  of  the  United  States, 
and  seek  to  connect  themselves  with  it  through  a  conveyance  from 
Heyerman  to  Baylis,  bearing  date  on  the  twenty-first  of  February, 
1860,  and  recorded  in  the  office  of  the  Recorder  of  Sonoma  county 
on  the  twenty-sixth  of  April,  1860.  By  the  conveyance  to  Stevens, 
the  grantors,  Heyerman  and  wife,  bargain,  sell  and  quit-<5laim  all 
their  "  right,  title,  interest,  estate,  claim  and  demand,  both  at  law 
and  in  equity,  and  as  well  in  possession  as  in  expectancy,''  in  and 
to  the  tract,  describing  it  as  that  piece  of  land  situated  in  Sonoma 
county  known  as  the  Rancho  Roblar  de  la  Miseria.  By  the  con- 
veyance to  Baylis,  the  grantor,  Heyerman,  "  grants,  bargains,  sells 
and  conveys  '^  the  tract,  describing  it  in  the  same  manner,  with  the 
additional  designation  that  it  was  granted  to  Padilla  in  the  year 
1845,  and  by  him  conveyed  to  Heyerman  on  the  thirteenth  of 
June,  1849. 

As  will  be  thus  seen,  the  principal  question  between  the  parties 
relates  to  the  operation  and  effect  of  these  deeds  from  Heyerman. 
The  appellants  contend :  1st,  that  the  deed  to  Stevens  was  not  ac- 
knowledged or  proved,  so  as  to  entitle  it  to  be  recorded,  and  that 
in  consequence  its  record  did  not  impart  any  notice  to  them  and 
they  are  protected  as  bona  fide  purchasers  without  notice;  2d,  that 
the  deed  was  only  a  quit  claim,  and  did  not  operate  to  pass  the  in- 
terest which  vested  in  Heyerman  from  the  confirmation  of  the 
grant  and  the  patent  of  the  United  States;  and  8d,  that  the  deed 
was  only  intended  to  pass  the  interest  of  the  grantors  in  one-half 
of  a  league  of  the  four  leagues  embraced  by  the  grant. 
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1.  The  deed  to  Stevens,  as  we  have  stated,  was  acknowledged 
on  the  day  of  its  execution,  before  the  Deputy  Clerk  of  Sonoma 
county.  The  certificate  of  the  acknowledgment  is  in  its  form  coiv 
rect;  it  contains  a  statement  of  every  particular  required  by  the 
statute.  Its  concluding  attestation  clause  is  as  follows :  "  Witness 
my  hand  and  seal  of  Court  hereto  aflSxed  at  office,  this  thirtieth  day 
of  July,  A.  D.  1852.  John  A.  Brewster,  Deputy  County  Clerk  of 
Sonoma  county,'^  and  in  the  margin  opposite  this  attestation  the 
seal  of  the  Court  is  affixed.  We  must  at  least  conclude  that  the 
seal  is  thus  affixed,  for  the  word  "  seal,*'  embraced  in  brackets,  ap- 
j:»ears  in  the  copy  of  the  certificate  embodied  in  the  record.  If  any 
other  seal  than  that  of  the  Court,  of  which  the  officer  was  Deputy 
Clerk,  is  affixed  to  the  original,  that  fact  should  have  been  made 
the  ground  of  objection  at  the  trial.  No  objection  of  the  kind  was 
taken,  and  we  must  therefore  infer  that  no  ground  for  any  existed. 
The  objection  urged  to  the  certificate  is  not  to  its  form,  or  to  the 
seal  affixed,  but  to  the  authority  of  the  officer  to  take  the  acknowl- 
edgment If  the  County  Clerk  himself  coidd  take  it,  his  deputy 
could  also  take  it,  for  the  deputy  is  invested  by  statute  with  the 
same  power  in  aU  respects  which  the  principal  possesses.  (Act 
defining  the  duties  of  County  Clerks,  of  April  18th,  1850,  sec.  3; 
see  also  Beaumont  v.  Yeatman,  8  Humph.  542.)  The  Act  con- 
cerning Conveyances  provides  that  the  proof  or  acknowledgment 
of  conveyances  may  be  taken  within  the  State  by  the  "  Clerk  of 
a  Court  having  a  seal,"  and  when  thus  taken,  that  the  certificate 
shall  be  under  his  hand  and  the  seal  of  the  Court  The  questions 
for  determination  are  whether  the  acknowledgment  under  con- 
sideration was  taken  before  the  deputy  of  an  officer  of  this  char- 
acter, and  whether  the  fact  sufficiently  appears  from  the  certificate. 

The  County  Clerk  is  by  the  Constitutiwi  ex  officio  Clerk  of  the 
District  Court,  and  by  statute  he  is  also  ex  officio  Clerk  of  the 
County  Court,  Probate  Court,  and  Court  of  Sessions  of  his  county. 
(Const  art  6,  sec.  7 ;  Act  defining  the  Duties  of  County  Clerk, 
sec.  1 ;  Pr.  Act,  sec.  644.)  The  statute  defining  his  duties  speaks 
of  the  acts  which  he  is  authorized  or  required  to  perform,  as  acts 
to  be  performed  by  him  as  County  Clerk.  It  says  each  County 
Clerk  may  appoint  one  or  more  deputies;  the  County  Clerk  may 
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take  from  each  of  his  deputies  a  bond  for  the  faithful  performance 
of  his  duties ;  the  County  Clerk  shall  either  in  person  or  by  deputy 
attend  each  term  of  the  County  Court,  District  Court,  Probate 
Court,  and  Court  of  Sessions  held  in  his  county ;  he  shall  issue  all 
writs  and  process ;  he  shall  enter,  under  the  directions  of  the  Court, 
all  orders,  judgments  and  decrees  proper  to  be  entered,  and  the 
like.  It  would  thus  seem  that  he  may  issue  process  and  attest 
proceedings  of  the  Courts  of  which  he  is  ex  officio  Clerk,  over  his 
signature  as  County  Clerk,  and  leave  to  the  title  of  the  proceed- 
ings, or  the  contents  of  the  instruments,  the  identification  of  the 
Court  to  which  they  belong.  It  is  the  usual  practice  for  the  Clerk 
in  such  cases  simply  to  append  to  his  individual  signature  his  char- 
i^cter  as  Clerk  of  the  Court,  or  his  general  character  as  County 
Clerk,  with  the  addition  of  his  character  as  ex  officio  Clerk  of  the 
l)articular  Court  from  which  the  process  is  issued,  or  in  which  the 
proceedings  are  taken.  We  have  never  heard  the  sufficiency  of 
either  of  these  modes  of  signing  process  or  attesting  proceedings 
questioned,  nor  could  it  be  questioned  successfully.  This  being  the 
case,  we  do  not  perceive  any  principle  upon  which  the  process  or 
proceedings  should  be  held  invalid  by  reason  of  the  absence  of  the 
designation  of  the  Court  of  which  the  County  Clerk  acts  as  ex 
officio  Clerk,  provided  that  fact  otherwise  sufficiently  appears  upon 
the  face  of  the  papers.  The  County  Clerk  is  by  law  ex  officio 
Clerk  of  all  the  Courts  of  the  State  having  a  sed,  except  of  the 
Supreme  Court.  He  is  the  keeper  of  the  seals  of  those  Courts. 
The  seals  have  inscribed  upon  them  the  name  of  the  Courts  to 
which  they  belong.  The  affixing  of  the  seal,  bearing  the  inscrip- 
tion mentioned,  does  therefore  sufficiently  designate  the  Court  of 
which  the  County  Clerk  in  the  particular  matter  acts  as  ex  officio 
(Jlerk.  No  one  could  be  mistaken  or  misled  by  the  omission  of  any 
further  designation  of  the  Clerk's  official  c<xmection  with  the  Court. 
By  the  Constitution,  the  County  Judge  is  required  to  perform 
the  duties  of  Surrogate  or  Probate  Judge,  (art  6,  sec  8)  and  by 
statute  he  is  declared  to  be  ex  officio  Probate  Judge*  (Act  to  regu- 
late Settlement  of  the  Estates  of  Deceased  Perscms,  of  May  1st, 
1861,  sec.  1.)  Yet  there  is  no  uniformity  in  the  manner  in  which 
the  different  County  Judges  sign  or  attest  the  orders  and  proceed^ 
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ingg  in  the  settlement  of  estates  before  them.  Sometimes  they  use 
their  simple  signatures,  without  any  designation  of  their  official 
character,  and  sometimes  they  add  the  designation  "  County  Judge," 
and  sometimes  "Probate  Judge,"  and  it  has  never  been  held  or 
supposed  that  the  validity  of  the  orders  or  proceedings  was  in  any 
respect  affected  by  the  absence  of  the  official  designation  from  the 
signature,  or  the  presence  of  the  designation  "  County  Judge  "  in- 
stead of  "Probate  Judge."  It  has  always  been  considered  suffi- 
cient that  the  papers  disclosed  on  their  face  the  character  in  which 
the  Judge  acted. 

Looking  then  to  the  certificate  of  acknowledgment  annexed  to 
the  deed  to  Stevens  —  its  attestation  clause,  the  seal  of  the  Court 
affixed,  the  inscription  which  the  seal  bears  —  and  considering  the 
law  as  to  the  ex  officio  character  of  the  County  Clerk  as  Clerk  of 
all  the  Courts  in  his  county  having  a  seal  —  and  the  equal  authority 
of  his  deputy  —  we  are  of  opinion  that  it  does  sufficiently  appear 
that  the  acknowledgment  was  taken  before  an  officer  empowered  to 
take  it,  and  that  the  certificate  authorized  the  record  of  the  deed ; 
and  consequently,  that  its  record  imparted  constructive  notice  to 
subsequent  purchasers  from  the  same  grantors. 

We  do  not  find  any  cases  precisely  similar  to  this,  and  therefore 
directly  in  point,  but  the  general  current  of  the  authorities  is  that 
the  certificate  is  to  be  sustained,  if  possible;  and  in  support  of  it, 
reference  may  be  had  to  the  instrument  to  which  it  is  attached. 
Thus  in  Brooks  v.  Chaplin,  (3  Vt.  281)  the  certificate  of  the  ac- 
knowledgment did  not  show  in  what  State  the  acknowledgment  was 
taken,  and  the  omission  was  supplied  by  reference  to  the  deed,  in 
which  the  grantor  described  himself  as  a  resident  of  "  Suffield,  in 
the  county  of  Hartford  and  State  of  Connecticut"  The  acknowl- 
edgment purported  to  be  taken  within  two  days  after  the  execution 
of  the  deed  in  Hartford  oounty,  and  the  Court  said  that  it  could 
intend  no  other  than  the  same  county  of  Hartford  in  which  the  deed 
was  supposed  to  have  been  executed.  "It  is  not  indispensable," 
said  the  Court,  "  that  the  place  of  taking  should  fully  appear  from 
the  acknowledgment  itself,  provided  it  can  be  discovered  with  suffi- 
cient certainty  by  inspection  of  the  whole  instrument."  And  in 
Luffborough  v.  Parker,  (12  Serg.  &  Eawle,  48)  the  certificate  of 
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proof  given  by  the  officer  stated  that  A  B  appeared  before  him  and 
made  oath  that  he  saw  the  grantor  sign,  seal,  execute  and  deliver 
the  deed,  without  stating  that  A  B  was  a  subscribing  witness,  but  as 
it  appeared  upon  the  inspection  of  the  deed  that  A  B  was  one  of 
the  subscribing  witnesses,  it  was  held  that  the  certificate  was  suffi- 
cient. The  statute  under  which  the  certificate  was  given  required 
that  a  deed  should  be  proved  by  one  or  more  of  the  subscribing 
witnesses  before  it  could  be  recorded.  "  The  Act,"  said  the  Court, 
**  must  be  substantially  complied  with ;  but  when  substance  is  found, 
it  is  neither  the  duty  nor  the  inclination  of  the  Court  to  defeat  con*- 
veyances  by  severe  criticism  on  language." 

From  the  views  thus  taken  of  the  acknowledgment  before  the 
Deputy  County  Clerk,  it  has  become  unnecessary  to  consider  the 
l)roof  subsequently  made  of  the  execution  of  the  conveyance  before 
II  ITotary  Public,  and  the  effect  kS  *ifii  second  record  of  the  deed  on 
the  twenty-fourth  of  April,  1860. 

2.  The  deed  to  Stevens  is  not  strictly  a  quit  claim.  The  oper- 
ative words  of  release  in  a  simple  quit  claim  deed  are  "remise,  re- 
lease and  quit  claim."  Here  the  words  "bargain,  sell  and  quit 
claim  "  are  employed,  and  they  operate  not  merely  to  release,  but 
to  transfer  any  interest  which  the  grantors  possessed  at  tlie  execu- 
tion of  the  deed.  Whether  the  words  "in'  expectancy"  can  be 
considered,  in  the  connection  in  which  they  are  used,  as  referring 
to  any  greater  or  further  estate  in  the  premises,  which  the  grantors 
might  acquire  in  future,  it  is  unnecessary  to  express  any  opinion. 
At  the  time  the  deed  was  executed,  the  claim  of  Heyerman  and 
others  to  the  land  embraced  in  the  grant  to  Padilla  was  pending 
before  the  Land  Commission  for  confirmation.  The  decree  of  con- 
firmation afiirmed  the  validity  of  that  grant,  and  of  the  claim  of  the 
petitioners.  The  patent  following  the  confirmation  took  effect  by 
relation  at  the  date  of  the  presentation  of  the  petition  to  the  Land 
Commission,  on  the  twenty-fourth  of  February,  1852.  As  the 
deed  of  the  United  States,  it  is  to  be  regarded,  so  far  as  all  inter- 
mediate conveyances  of  the  petitioners  are  concerned,  as  having 
been  executed  at  that  time.  (Moore  v.  Wilkinson,  13  Cal.  478; 
Yount  V.  Ilowell,  14  Id.  465 ;  Stark  v.  Barrett,  15  Id.  361 ;  Ely 
V.  Frisbee,  17  Id.  250;  Leese  v.  Clark,  18  Id,  570.)     The  deed 
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to  Stevens  must  therefore  be  held  to  have  passed  the  interest  ac- 
quired by  the  patent.  In  Landes  v.  Brandt,  (10  How.  370)  the 
Supreme  Court  of  the  United  States  applied  the  doctrine  of  rela- 
tion for  the  protection  of  a  title  acquired  by  a  Sheriff's  deed  upon 
a  sale^  under  execution,  of  the  confirmee's  interest  made  after  the 
presentation,  of  his  claim,  and  previous  to  the  confirmation.  The 
claim  referred  to  in  that  case  was  filed  in  1805,  the  Sheriff's  sale 
was  made  in  1808,  the  confirmation  was  had  in  1811,  and  the  pat- 
ent issued  in  1846,  and  the  Court  said:  ^'Applying  the  doctrine  of 
relation,  and  taking  all  the  several  parts  and  ceremonies  necessary 
to  complete  the  title  together,  ^as  one  act,'  then  the  confirmation  of 
1811  and  the  patent  of  1845  must  be  taken  to  relate  to  the  first 
act — that  of  filing  the  claim  in  1805.  On  this  assumption,  inter- 
mediate conveyances  made  by  the  confirmee,  or  by  the  Sheriff  on 
his  behalf,  of  a  date  after  the  first  substantial  act>  are  covered  by 
the  legal  title,  and  pass  that  tide  to  the  alienee.  And  on  this 
ground  the  deed  made  by  the  Sheriff  to  McNTair  is  valid." 

3.  The  position  that  the  deed  to  Stevens  was  only  int^ided  to 
pass  the  interest  of  the  grantors  in  one-half  of  a  league  of  the  four 
leagues  embraced  by  the  grant,  finds  no  support  from  the  deed  it- 
self, or  from  anything  which  appears  in  the  record.  The  deed  in 
terms  conveys,  as  we  have  stated,  all  the  interest  of  the  grantors  in 
the  tract  known  as  the  Rancho  of  Koblar  de  la  Miseria  —  the  desig- 
nation given  to  the  tract  granted  to  Padilla.  The  tract  is  thus 
designated  in  the  several  conveyances  produced  on  both  sides. 
Subsequent  to  the  deed  to  Stevens,  numerous  parties  became  pos- 
sessed of  undivided  fractional  interests  in  the  premises,  and  some 
of  them  conveyed  to  others  their  interests  only  in  a  portion  of  the 
four  leagues  —  reserving  from  the  operation  of  their  conveyances  a 
parcel  known  as  the  Heyerman  tract,  embracing  half  a  league, 
and  from  this  circumstance  the  appellants'  counsel  draws  the  infer- 
ence that  the  deed  to  Stevens  was  only  intended  to  transfer  the  in- 
terest in  this  half  league.  It  is  hardly  necessary  to  observe  that 
there  is  nothing  in  this  circumstance  to  warrant  the  inference.  The 
half  league  may  have  been  called  the  Heyerman  tract  for  many 
raasons.  Heyerman  may  have  at  one  time  resided  upon  this  por- 
tion of  the  grant,  or  have  inclosed  it,  or  cultivated  it,  and  it  may 
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have  been  thus  called  to  distinguish  it  from  the  general  tract 
Whatever  the  reason  for  the  designation,  the  fact  neither  shows 
nor  tends  to  show  that  the  deed  to  Stevens  (even  were  this  per- 
missible against  its  language)  only  applied  to  the  half  league,  or 
that  the  grantors  intended  that  it  should  only  so  apply. 

The  views  we  have  thus  expressed  as  to  the  operation  of  the  deed 
to  Stevens,  dispose  of  the  principal  questions  presented  by  the  ap- 
pellants, and  in  fact,  of  the  merits  of  the  case.  The  other  questions 
raised,  so  far  as  they  are  covered  by  the  grounds  of  the  appeal  em- 
bodied in  the  record,  (and  only  such  can  we  notice)  arise  upon  the 
rulings  of  the  Court  below  as  to  various  transfers  of  undivided 
fractional  interests  in  the  premises.  Some  of  these  transfers  were 
made  under  proceedings  had  in  the  Probate  Court,  and  the  validity 
of  the  proceedings  is  attacked;  one  of  them  was  made  under  a 
power  of  attorney  from  a  married  woman,  and  her  capacity  to  con- 
fer the  power  is  denied ;  and  one  of  them  has  a  certificate  of  ac- 
knowledgment which  is  impeached.  Now  it  is  of  no  consequence 
whether  the  rulings  of  the  Court  below  upon  these  matters  were 
erroneous  or  not.  The  admission  in  evidence  of  the  conveyances 
attacked  did  not  aflfect  the  right  of  the  plaintiff  to  recover,  nor 
would  their  exclusion  have  defeated  him.  If  the  conveyances  were 
valid,  the  testator  of  the  plaintiff  was  at  his  death  seized  in  fee  of 
the  entire  premises  in  controversy;  but  if  they  were  invalid,  he 
was  only  seized  in  fee  of  certain  undivided  interests.  In  either 
cape,  he  was  entitled  at  the  time  of  his  death  to  the  possession  of 
the  entire  premises  as  against  the  defendants,  and  all  parties  except 
his  cotenants ;  and  as  a  consequence,  could  have  recovered  in  eject- 
ment asrainst  them.  In  Stark  v.  Barrett  (15  Cal.  371)  the  com- 
plaint allec:ed,  as  in  the  present  case,  that  the  plaintiff  was  seized 
in  fee  of  the  premises,  but  the  proof  showed  th^t  he  was  only  thus 
seized  as  a  tenant  in  common  of  one  undivided  half,  and  we  held 
that  he  was  notwithstanding  entitled  to  recover  against  all  parties 
but  his  cotenant,  and  persons  holding  und'^r  him.  "  Under  the  alle- 
gation of  seizin  in  the  complaint,"  we  said,  "  it  was  sufficient  for  the 
plaintiff  to  establish  any  interest  in  the  premises  whi^h  gave  him  a 
right  of  possession."  fSe<^  also  SmHh  v.  Starkweather,  5  Day, 
210;  Bush  v.  BnJley,  4  Id.  302.)    And  by  our  law  the  executor 
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is  required  to  take  posseesion  of  all  the  estate  of  the  testator,  both 
real  and  personal,  and  is  authorized  to  maintain  any  action  to  re- 
cover the  possession  of  such  property,  which  the  testator  might  have 
maintained.  (Ac*  to  regulate  the  Settlement  of  the  Estates  of 
Deceased  Persons  of  May  1st,  1851,  sees.  194, 195.) 

This  action  was  tried  by  the  Court  without  the  intervention  of  a 
jury.  Of  course,  in  such  cases  the  Court  not  only  performs  its 
peculiar  and  appropriate  duty  of  deciding  the  law,  but  also  dis- 
charges the  functions  of  a  jury,  and  passes  upon  the  facts.  The 
counsel  of  the  appellants  impressed,  as  it  would  seem,  with  this  dual 
character,  requested  the  Court  to  charge  itself  as  a  jury,  and 
handed  in  certain  instructions  for  that  purpose.  The  Court  there- 
upon formally  charged  that  part  of  itself  which  was  thus  supposed 
to  be  separated  and  converted  into  a  jury,  commencing  the  charge 
with  the  usual  address,  "  GJentlemen  of  the  jury,"  and  instructin,^ 
that  imaginary  body,  that  if  they  found  certain  facts  they  should 
find  for  the  plaintiff,  and  otherwise  for  the  defendants,  and  that 
they  were  not  concluded  by  the  statements  of  the  Court,  but  were 
at  liberty  to  judge  of  the  facts  for  themselves.  The  record  does 
not  inform  us  whether  the  jury  thus  addressed  differed  in  their  con- 
clusions from  those  of  the  Court  These  proceedings  have  about 
them  so  ludicrous  an  air  that  we  could  not  believe  they  were  seri- 
ously taken,  but  for  the  gravity  with  which  counsel  on  the  argument 
referred  to  them.  If  counsel,  when  a  case  is  tried  by  the  Court 
without  a  jury,  desire  to  present  for  consideration  certain  points  of 
law  as  applicable  to  the  facts  established  or  sought  to  be  established, 
upon  which  the  Court  might  be  called  to  charge  a  jury,  were  there 
a  jury  in  the  case,  the  proper  course  is  to  present  them  in  the  form 
of  propositions,  preceding  them  with  a  statement  that  counsel 
makes  the  following  points,  or  counsel  contends  as  follows.  The 
mode  adopted  in  the  present  case,  though  highly  original,  is  not  of 
sufficient  merit  to  be  exalted  into  a  precedent  to  be  followed. 

Judgment  affirmed* 
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iBa  proceeding  nndar  netlaa  twenty-oM  ot  ttue  Act  GonoenilQs  Crtmet  and  Pan- 
ishmenta  to  determine  the  degree  of  the  crime  of  murder  after  a  plea  of 
gnilty  la  not  a  trial,  nor  haa  flie  defendant  aaj  right  to  hare  that  qneatlon 
deteRBfaad  by  a  furj. 

It  la  not  Mceaaaiy  In  tbla  laroceedlng  tliat  the  eTamlniitlon  of  wltoeaMa  shoald  be 
at  tbe  aame  time,  or  on  the  aame  day,  aa  tlie  entry  of  the  plea  of  guilty ;  nor 
la  ft  neceeaary  that  any  thne  afaould  elapee  between  the  determination  by  the 
Conrt  of  the  degree  of  the  crime  and  the  pronoondog  of  the  judgment 

In  the  iiroeeeding  by  the  Coart  opoa  a  plea  of  goilty  to  an  Indictment  for 
mnrder  to  determine  the  degree  of  the  crime,  it  la  not  necessary  that  the 
determination  ahoold  be  expressed  in  any  partlcalar  form.  Any  deciston  or 
JsdgnhBBt  which  ahowa  the  condaBloiia  derived  from  tiie  examination  la  »  com- 
pliance with  tlka  atatata. 

Appeal  from  the  Kinth  Judicial  District 

Indictment  for  murder. 

Defendant  was  arraigned  on  the  fourteenth  day  of  December, 
1861,  and  plead  guilty;  thereupon  the  Court  fixed  the  twenty-first 
day  of  December  to  have  witnesses  examined  in  reference  to  the 
degree  of  guilt  and  to  proixmnce  judgment  On  the  twenty-first 
of  December,  the  defendant  was  brou^t  into  Courts  and  two  wit- 
nesses were  examined  touching  the  circumstances  of  the  killing. 
On  the  conclusion  of  the  examination,  defendant  was  asked  by  the 
Court  if  he  had  any  cause  to  show  why  judgment  should  not  be 
pronounced;  and  no  cause  being  shown,  the  Court  proceeded  to 
declare  that  from  the  plea  and  the  evidence  it  found  the  defendant 
guilty  of  murder  in  the  first  degree^  and  adjudged  him  so  guilty, 
and  passed  sentence  of  death  aooordingly. 

The  defendant  appeals^  and  assigns  the  following  errors: 

1.  That  after  the  plea  of ''  guilty  '^  by  the  defendant  was  entered, 
the  Coort  did  not  call  a  jury  to  hear  evidence  and  determine  the 
degree  of  guilt 

2.  That  the  Court,  after  the  plea  of  guilty  by  the  defendant,  did 
not  call  witnesses  to  determine  the  degree  of  guilt  until  he  was 
brought  up  to  be  sentenced. 

8.  That  the  Court,  after  hearing  the  testimony  of  the  witnesses, 
proceeded  immediately  to  the  sentence  of  the  defendant,  without 


Digitized  by 


Google 


SUPREME  COURT — APRIL  TERM,  1863.         165 

People  «.  NoU. 

waiting  tfie  kpee  of  time  provided  for  by  the  statata    (QrinL  P£» 
Aet»44&) 

4.  TiiattheOourtdidiiotreiider  aTerdicfcaiHijiidgm^ 
detennining  tlie  degree  of  guilt  as  required  by  Jaw. 

The  portion  of  the  Act  conoemiBg  Crimes  and  PnniahmRnts  re- 
ferred to  in  the  opinion  was  passed  April  Idik,  1856,  and  after 
defining  what  shall  eons^toAe  murder  in  the  first  degree,  and  what 
murder  in  the  second  degree,  and  providing  that  the  jury  shall, 
when  the  trial  is  by  jury,  deeignate  the  degree  of  the  murder  in 
their  yerdict,  continues:  ''  but  if  such  persoii  shall  be  convicted  on 
confession  in  open  Court,  the  Court  shall  piooeed  by  examination 
(if  witnesses  to  determine  the  degree  of  the  crime  and  give  sen- 
tence accordingly.^'  Section  four  hundred  and  f orty-ei^t  of  the 
Criminal  Practice  Act  was  passed  with  the  body  of  the  act  in  1851, 
and  is  as  follows:  '^  The  time  appointed  (for  pronouncing  judg- 
ment after  a  plea  or  verdict  of  guilty)  shall  be  at  least  two  days 
after  the  verdict,  if  the  Court  intend  to  remain  in  session  so  long, 
or  if  not^  as  remote  a  time  as  can  reasonably  be  allowed.  But  in 
110  case  £liall  judgment  be  rendered  in  less  than  six  boors  after  the 
verdict." 

J.  W.  Ooffroih,  for  Appellant 

Atiomey  Oenertd,  for  Beapondent 

NosaoN^  3.  delivered  the  qaimoQ  of  ib^  Oonrt-— Raia)^  O.  J* 

and  CoFB,  J.  oonoorring. 

The  proceeding  to  det^nune  the  degrae  €i  the  erime  of  nmrder 
after  a  plea  of  guilty  is  not  a  trial.  ITo  issue  was  joined  upon 
which  there  oould  be  a  triaL  There  is  no  provision  of  the  Oomti- 
tution  or  of  any  statute  which  prevaits  a  defendant  iroxa  jdeading 
guilty  instead  of  having  a  trial  by  jury.  If  he  deets  to  plead 
guilty  to  the  indictment,  the  provision  of  the  statute  for  determin- 
ing the  degree  of  the  guilt,  for  the  purpose  of  fizii^  the  punirfi- 
ment,  does  not  deprive  him  of  any  right  of  trial  by  jury. 

The  statute  does  not,  in  terms,  require  that  the  examination  of 
witnesses  to  ascertain  the  degree  of  the  crime  shall  be  had  at  the 
time  of  or  immediately  after  the  plea  of  guilty.    If  the  direction 
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that  the  Court  shall  "  proceed,"  etc,  might  be  considered  as  indi- 
cating that  this  inquisition  was  to  be  in  continuation  of  the  arraigii- 
ment  and  plea,  it  would  equally  require  the  sentence  to  be  pro- 
nounced at  the  same  time,  which  would  be  in  contravention  of  the 
provisions  requiring  a  certain  time  to  elapse  betwen  the  plea  and 
the  judgment.  The  provision  is,  that  "  the  Court  shall  proceed  by 
examination  of  witnesses  to  determine  the  degree  of  the  crime,  and 
give  sentence  accordingly." 

Nor  is  this  inquisition  a  plea  or  verdict  of  guilty,  and  is  not 
therefore  within  the  operation  of  the  provisions  which  require  a 
certain  time  to  elapse  between  the  plea  or  verdict  and  the  pronounc- 
ing of  judgment.  The  amendment  to  the  statute,  by  which  the 
crime  of  murder  was  divided  into  degrees,  and  this  special  mode* 
provided  for  ascertaining  the  degree  on  a  plea  of  guilty,  was  en- 
acted after  the  provisions  requiring  the  lapse  of  a  certain  time  be- 
tween the  plea  and  the  judgment,  and  in  this  way  doubtless  it  has 
happened  that  the  two  cases  are  not  subject  to  the  same  regulations. 
Although  it  may  appear  that  the  same  considerations  of  expediency 
apply  to  both  cases,  yet  as  the  mode  of  proceeding  adopted  in  this 
case  was  not  contrary  to  any  provision  of  the  statute,  and  as  no 
substantial  right,  or  indeed  any  right,  of  the  defendant  has  been 
injuriously  affected,  there  is  no  reason  for  interfering  with  the 
judgment  on  this  ground. 

The  statute  does  not  prescribe  any  form  in  which  the  determina- 
tion of  the  d^ree  of  guilt  shall  be  expressed.  Any  decision  or 
judgment  whidi  shows  the  conclusion  derived  from  the  examiQa- 
tion  would  be  a  compliance  with  the  statute.  The  form  adopted  in 
this  case  is,  after  reciting  the  plea  and  the  examination  of  wit- 
nesses, that  '^the  Court  now  finds  the  defendant,  Thomas  ^N'oll, 
guilty  of  murder  in  the  first  degree,  and  doth  adjudge  that  the 
penalty  therefor  is  death."  The  whole  judgment  shows  the  de- 
termination of  the  degree  of  the  crime  in  terms  sufficiently  ap- 
propriate for  Ae  purpoee. 

Judgment  aflStmad,  and  the  Court  bebw  will  appoint  a  day  for 
the  ezecutica  of  the  sentenoeii 
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THE  PEOPLE,  ex  reZ.  CALDERWOOD,  v.  HAGER 

To  aatborise  a  transfer  of  an  action.  In  which  there  are  aeveral  defendant!,  from 
a  State  Court  to  the  United  States  Court,  under  the  provisioos  of  the  Judi- 
ciary Act  of  1780,  on  the  ground  of  the  alienage  of  parties  defendant,  all  of 
the  defendants  must  be  within  the  description  of  the  persons  entitled  to  a 
transfer,  and  all  must  Join  In  the  application. 

Thus,  where  in  an  action  of  ejectment  commenced  in  a  State  Court  against  sey- 
eral  defendants,  some  of  whom  were  citizens  of  the  United  States  and  of  this 
State,  and  one  of  whom  was  an  alien  residing  In  this  State,  an  application 
was  msfde  by  the  alien  defendant  alone  for  a  transfer  of  the  case  to  the 
United  States  Circuit  Court,  under  the  provislona  of  said  Act,  which  was 
denied:  Held,  that  the  denial  was  proper. 

Application  for  mandamus  to  be  directed  to  the  Judge  of  the 
Fourth  Judicial  District,  to  compel  a  removal  of  the  action  to  the 
United  States  Circuit  Court  for  trial. 

An  action  of  ejectment  was  commenced  in  the  Fourth  District 
C'ourt  against  the  relator  and  ten  others,  the  complaint  charging  a 
joint  ouster  by  all  the  defendants-  The  relator  entered  a  separate 
iippearance,  and  in  a  petition  for  the  transfer  of  the  action  to  the 
United  States  Circuit  Court,  stated  that  he  was  an  alien — a  sub- 
ject of  the  Queen  of  Great  Britain,  residing  in  this  State — that  he 
had  no  joint  interest  with  the  other  defendants,  but  unconnected 
with  them  claimed  a  separate  portion  of  the  land  sued  for.  Most 
of  the  other  defendants  were  citizens  of  the  United  States  and  of 
this  State,  and  none  of  them  joined  in  the  application  for  the  trans- 
fer. The  District  Court  denied  the  application,  and  an  appeal 
from  this  order  having  been  dismissed  hy  the  Supreme  Court  for 
want  of  jurisdiction,  (see  18  Cal.  124)  this  proceeding  was  com- 
menced to  obtain  a  mandamvs  from  the  Supr^se  Court,  ccnnpel- 
ling  the  District  Court  to  make  the  transfer. 

The  twelfth  section  of  the  Judiciary  Act  of  1789  provides, "  That 
if  a  suit  be  commenced  in  any  State  Court  against  an  alien,  or  by  a 
citizen  of  the  State  in  which  the  suit  is  brought  against  a  citizen  of 
another  State,  and  the  ma^er  in  dispute  exceeds  the  sum  or  value 
of  five  hundred  dollars  exclusive  of  cost^  to  be  made  to  appear  to 
the  satisfaction  of  the  Court,  and  the  defendant  shall,  at  the  time  of 
entering  his  appearance  in  such  State  Court,  file  a  petition  for  the 
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removal  of  the  cause  for  trial  into  the  next  Circuit  Court  to  be  held 
in  the  district  where  the  suit  is  pending,  and  offer  good  and  suffi- 
cient surety  for  his  entering  in  such  Court,  on  the  first  day  of  its 
session,  copies  of  said  process  against  him,  and  also  for  his  there 
appearing  and  entering  special  bail  in  the  cause,  if  special  bail  wa^ 
originally  requisite  therein,  it  shall  be  the  duly  of  the  State  Court 
to  accept  the  surefty  and  proceed  no  further  in  the  cause.  *  * 
And  the  said  copies  being  entered  in  such  Court  of  the  United 
States,  the  cause  shall  there  proceed  in  the  same  manner  as  if  it 
had  been  brought  thence  by  original  process." 

David  Calderwood,  Relator,  in  fro,  per.,  contended  that  his  in- 
terest being  several  from  that  of  the  other  defendants,  and  his  de- 
fense a  separate  one,  and  the  nature  of  the  action  being  such  that 
separate  defenses  might  be  made,  he  could  not  be  deprived  of  his 
right  to  a  trial  in  the  United  States  Court  by  the  fact  that  plaintiff 
liad  chosai  to  sue  himself  and  others  jointly,  and  cited  Qordon  v. 
Longest,  16  Pet  97;  Ward  v.  Aredondo,  Paine,  410;  Harrison 
V.  Uran  et  oL.,  1  Story,  64;  Heriot  v.  Davis,  2  W.  &  M.  229; 
Shields  v.  Davis,  1  Pet  C.  C.  Rep.  431;  Mason  v.  Ship  Bla- 
viers,  2  Crancfa,  240;  Pequit  v.  Levari,  5  Mason,  35;  Polland  v. 
D wight,  4  Cranch,  421;  Logan  v.  Patrick,  5  Id.  288;  Oracie  v. 
Palmer,  8  Wheat  699;  Flanders  v.  Etna  Ins.  Co.,  3  Mason,  158. 

/.  B.  Harmon,  for  Respondent 

Respondent  relies  on  the  proposition  that  ^ere  tliere  are  several 
defendants  in  a  suit  in  a  State  Court,  the  canse  casmot  be  remoFved 
to  the  Circuit  Court  upon  the  petition  of  one  defendant  If  the 
suit  could  not  have  be^  brought  in  the  Cirouit  Court  origLnally, 
then  it  cannot  be  transferred  there.  The  jurisdiction  of  the  Circuit 
Court  in  this  case  would  depend  on  the  character  of  the  parties; 
but,  as  several  of  the  defendants  are  citizens  of  California,  the  con- 
dition on  whidi  alone  the  jurisdiction  of  that  Court  dependi,  to 
wit:  alienage  of  one  perfy,  or  citizenship  of  a  State  other  than  that 
in  which  the  suit  is  brought,  does  not  attach.  ^122  the  defendants 
constitute  the  party  defendant,  and  all  must  have  tiie  ri^  to  re- 
move the  cause,  or  no  one  can. 
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Plaintiff  had  a  right  to  join  the  defendants,  and  that  right  can- 
not be  defeated.  For  a  full  review  of  the  questions  involved,  see 
particTilariy  8mi(h  v.  Rinea,  2  Summer  0.  0.  338,  340-2-4;  and 
brief  of  Washburn,  page  340-2 ;  Beardsley  v.  Torrey,  4  Wash.  C. 
C.  286. 

FiEM),  0.  J.  delivered  the  opinion  of  the  Court — Nobton,  J. 
doncurring. 

This  is  an  application  for  a  mfmdamus  to  compel  the  transfer  of 
the  case  of  Brooks  v.  Oaiderwood  and  others,  now  pending  in  the 
District  Court  of  the  Fourth  Judicial  District^  to  the  Tlnited 
States  Circuit  Court  for  California.  The  case  is  ejectment  against 
several  defendants,  some  of  whom  are  citizens  of  the  United  States 
and  of  the  State  of  California.  Calderwood  is  a  subject  of  the 
Queen  of  Great  Britain,  and  upon  a  petition  stating  the  fact,  and 
the  tender  of  the  usual  bond,  he  moved  for  a  transfer  of  the  case. 
The  motion  was  denied,  and  hence  the  present  application. 

The  cases  of  Smith  v.  Bines  et  cd.  (2  Sum.  338)  and  Beardsley 
V.  Torrey  (4  Wash.  C.  C.  286)  cover  all  the  questions  raised  by 
the  relator.  Upon  the  reasons  there  given  we  rest  our  judgment, 
whidi  is  that  the  application  be  denied. 

Ordered  accordingly,  and  that  a  remittitur  issue  immediately. 


HAUT  V.  BURNETT  et  al 


It  Is  only  final  jadgineiits  or  decrees  of  the  hishest  Court  of  a  State  whleh  ean 
be  reSzamlEied  npon  a  writ  of  error  by  the  Supreme  Court  of  the  United  States. 

A  judgment  of  this  Oonrt  on  appeal,  reversing  the  ^dgment  of  a  lower  Court  in 
an  action  of  ejectment,  and  remanding  the  cause  for  a  new  trial  —  following  a 
decision  finally  determining  certain  questions  of  law  arising  in  the  case  which 
will  control  the  Court  below  in  Its  further  action  —  Is  not  a  final  Judgment 
within  the  meanfaig  of  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789. 

The  action  of  the  presldtng  Judge  of  a  State  Court  on  the  application  for  a  cita- 
tion upon  a  writ  of  error,  directed  to  the  Justices  of  that  Court,  Issued  by  the 
Cleric  of  the  Circuit  Court  of  the  United  States,  is  so  far  Judicial  in  its  nature 
that  he  may  refuse  to  issue  the  dtation  when  In  his  Judgment  It  Is  clear  that 
the  writ  of  error  will  not  He  for  want  of  Jurisdiction. 
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The  judgment  of  this  Court,  which  was  sought  by  this  proceeding 
to  be  carried  before  the  Supreme  Court  of  the  Unted  States  for 
review,  will  be  found  with  the  decision  in  the  report  of  the  case, 
(15  Cal.  530).  The  plaintiff  procured  the  issuance  of  a  writ  of 
error  by  the  Clerk  of  Ae  United  States  Circuit  Court  for  the  Dis- 
trict of  California,  directed  to  the  Justices  of  this  Court ;  and  upon 
its  presentation,  applied  to  the  Chief  Justice  for  a  citation  to  the  de- 
fendants in  error,  upon  which  the  following  opinion  was  delivered : 

Field,  C.  J. —  In  this  case,  the  plaintiff  presents  a  writ  of  error, 
directed  to  the  Justices  of  the  Supreme  Court  of  this  State,  issued 
by  the  Clerk  of  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California,  and  applies  for  a  citation  to  the  defendants  in 
error.  The  twenty-fifth  section  of  the  Judiciary  Act  of  1789 
declares :  "  That  a  final  judgment  or  decree  in  any  suit,  in  the  high- 
est Court  of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  validity  of  a  treaty,  or 
statute  of,  or  an  authority  exercised  under,  the  United  States,  and 
the  decision  is  against  their  validity ;  or  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  exercised  imder,  any 
State,  on  the  ground  of  their  being  repugnant  to  the  Constitution, 
treaties  or  laws  of  the  United  States,  and  the  decision  is  in  favor  of 
such  their  validity;  or  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  Constitution,  or  of  a  treaty,  or  statute  of,  or 
commission  held  under  the  United  States,  and  the  decision  is  against 
the  title,  right,  privil^e  or  exemption  specially  set  up  or  daimed 
by  either  party,  under  such  clause  of  the  said  Constitution,  treaty, 
statute  or  commission,  may  be  reexamined  and  reversed  or  affirmed 
in  the  Supreme  Court  of  the  United  States  upon  a  writ  of  error — 
the  citation  being  signed  by  the  Chief  Justice,  or  Judge,  or  Chan- 
cellor of  the  Court  rendering  or  passing  the  judgment  or  decree 
complained  of,  or  by  a  Justice  of  the  Supreme  Court  of  the  United 
States,  in  the  same  manner  and  under  the  same  regulations  —  and 
the  writ  shall  have  the  same  effect  as  if  the  judgment  or  decree 
complained  of  had  been  rendered  or  passed  in  a  Circuit  Court,  and 
the  proceeding  upon  the  reversal  shall  also  be  the  same,  except  that 
the  Supreme  Court,  instead  of  remanding  the  cause  for  a  final 
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decision,  as  before  provided^  may^  at  their  discretion^  if  the  cause 
shall  have  been  once  remanded  before,  proceed  to  a  final  decision  of 
the  same  and  award  execution/*  The  Supreme  Court  of  this  State, 
whilst  admitting  the  constitutionality  of  this  section,  does  not  recog- 
nize an  unlimited  right  of  appeal  from  its  decisions  to  the  Supreme 
Court  of  the  United  States.  In  speaking  upon  this  subject  in  Fer- 
ris V.  Coovery  (11  CaL  179)  the  Court  said:  "That  act  gives  no 
such  right.  The  appellate  power  of  the  Supreme  Court  in  this 
respect  is  strictly  limited  to  the  cases  given  in  the  act.  Like  any 
ctlu  r  jjpccial  authority,  it  is  to  be  strictly  pursued,  and  the  record 
miist  show  upon  its  face  the  facts  which  give  the  power.  In  a  case 
falling  within  the  provisions  of  the  section  quoted,  we  acknowledge 
the  right  of  appeal.  We  deny  it  in  all  other  cases.  By  the  pro- 
visions of  this  section,  in  such  cases,  the  Chief  Justice  of  this  Court 
is  authorized  to  issue  the  citation.  That  duty  or  that  power  is  cast 
upon  him  alone.  The  Associate  Justices  have  nothing  to  do  in  the 
premises.  The  act  is  his,  as  a  Chamber  proceeding.  But  still  the 
power  is,  in  its  nature,  in  some  degree  judicial.  He  must  see,  when 
he  is  required  to  act  or  authorized  to  proceed  under  the  Federal 
law,  that  he  is  within  the  law.  If  there  is  much  doubt  or  question 
as  to  the  jurisdiction,  he  might,  in  his  discretion,  (and  perhaps  it 
would  be  advisable)  issue  the  citation,  leaving  the  fact  of  jurisdic- 
tion to  be  determined  by  the  Supreme  Court  of  the  United  States. 
This  is  what  we  understand  Mr.  Justice  Johnson  to  mean  in  the  ease 
of  Buel  V.  Van  Ness  (8  Wheat.  312)."  In  that  case,  the  objec- 
tion wafl  taken  that  the  writ  of  error  did  not  purport  upon  its  face 
to  be  issued  up<»i  a  final  judgment  of  the  highest  Court  of  the  State, 
but  the  Justice  said :  **We  see  no  reason  why  it  should  be  so  ex- 
pressed. The  writ  of  error  is  the  act  of  the  Court ;  its  object  is  to 
cite  the  parties  to  this  Court,  and  to  bring  up  the  record.  How 
else  is  this  Court  to  ascertain  whether  the  judgment  be  final  ?  Nor 
can  there  he  any  danger  of  its  being  hastily  or  erroneously  used, 
since  it  must  he  allowed  either  hy  the  presiding  Judge  of  the  Staie 
Court  or  a  Judge  of  the  Supreme  Court  of  the  United  States." 

In  accordance  with  the  views  here  expressed,  I  must,  when  ap- 
plied to  for  a  citation,  judge,  in  the  first  instance,  whether  the  case 
is  covered  by  the  Act  of  Congress.    In  the  present  case,  there  is 
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no  ground  for  oontending  that  the  Supreme  Court  of  the  United 
States  has  any  appellate  jurisdiction  over  the  judgment  rendered 
by  this  Court  It  is  only  final  judgments  or  decrees  of  the  highest 
Court  of  a  State  which  can  be  reexamined  upon  a  writ  of  error  by 
the  Supreme  Court  of  the  United  States.  In  this  case,  the  decis- 
ion of  the  Supreme  Court  of  the  State  finally  determined  certain 
questions  of  law,  which  will  control  any  further  action  of  the  Court 
below,  but  it  has  never  rendered  any  final  judgmait  within  the 
meaning  of  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789. 
Its  judgment  was,  that  the  judgment  of  the  lower  Court  be  reversed 
and  the  cause  remanded,  from  whidi  a  new  trial  followed  as  a  mat- 
ter of  course — ^the  action  being  ejectment,  and  no  special  directions 
accompanying  the  reversal.  The  decisions  of  the  Supreme  Court 
of  the  United  States  are  conclusive  upon  this  point.  (  See  Houston 
v.  Moore,  3  Wheat.  433 ;  Wirm  v.  Jadcsorij  12  Id.  135 ;  Brown  v. 
The  Union  Batik  of  Florida,  4  How.  466 ;  and  Pepper  et  aU  v. 
Dwnlap  et  cd.,  5  Id.  51.) 
Application  for  citation  denied. 


NOEIEGA  V.  KNIGHT. 

/Ln  order  mcfttlnf  a  dlfminal  of  appeal,  obtained  apoa  a  itipolalloii  ttgned  Iqr 
cotmsel  for  reipondent  in  Ignorance  of  the  dlimiinftl,  will  be  let  ailde  on  his 
motion. 

App2Ai<  from  the  Twelfth  District. 

0.  F.  &  IVm.  E.  Sharp,  for  Appellant 

D.  0.  Shaiiuck,  for  Respondent. 

Motion  to  set  aside  an  order.    The  facts  appear  in  the  opinion. 

FiEXD,  C.  J.  delivered  the  opinion  of  the  Court — ^Cope,  J.  and 
Norton,  J.  concurring. 

The  appeal  in  this  case  was  dismissed  on  the  twentieth  of  March, 
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and  the  remittitur  was  issued  to  the  Court  below  on  the  first  of 
April.  On  the  fifth  of  April,  the  counsel  of  the  appellant  filed  a 
stipulation,  signed  by  the  counsel  of  the  respondent,  giving  him  ten 
days  to  file  his  brief,  and  continuing  in  existence  a  previous  order 
submitting  the  case  on  briefs.  Upon  this  stipulation  the  order  of 
dismissal  was  vacated,  and  an  order  entered  extending  the  time  to 
file  briefs.  The  counsel  of  the  respondent  now  moves  to  set  aside 
the  stipulation,  and  the  order  vacating  the  dismissal  based  thereon, 
alleging  that  at  the  time  the  stipulation  was  signed,  the  dismissal  of 
the  appeal  and  the  issuing  of  the  remittitur  were  unkaown  to  him, 
and  that  the  stipulation  was  obtained  in  ignorance  of  these  import- 
ant facts. 

We  do  not  think  the  counsel  of  the  appellant  is  chargeable  with 
any  intentional  concealment  of  the  facts  in  question.  It  is  true, 
the  counsel  who  had  taken  special  charge  of  the  case  for  the  re- 
spondent was  not  aware  of  their  existence  when  he  signed  the  stip- 
ulation, but  his  partner  had  been  informed  of  them  by  the  counsel 
of  the  appellant.  It  is  evident,  however,  that  the  stipulation  would 
never  have  been  signed  had  these  facts  been  known.  We  think, 
under  the  circumstances,  and  particularly  as  the  remittitur  has 
been  issued,  that  the  order  vacating  the  dismissal  of  the  appeal 
should  be  set  aside,  and  the  original  order  of  March  20th  be  allowed 
to  stand. 

Ordered  accordingly. 


ZABRISKIE  V.  TORREY. 

Wherb,  In  an  action  to  recover  two  hundred  dollars  for  proftwilonal  aerrleea. 
Judgment  was  rendered  for  the  amount  claimed  and  costs,  and  ten  dollars 
percentage,  and  def^dant  appealed:  Held,  that  neither  the  costs  nor  per- 
centage constituted  any  part  of  the  matter  in  dispute,  and  that  the  Snpremt 
Court  had  no  jurisdiction  of  the  appeaL 

Appeal  from  the  County  Court  of  the  City  and  County  of  San 
Francisco. 

A .  M,  Heslep,  for  Appellant; 
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James  McCahe,  for  Respondent. 

Field,  C.  J.  d^vered  the  opinion  of  the  Court  —  Cope,  J.  and 
NoETOisr,  J.  concurring. 

This  is  an  action  to  recover  two  hundred  dollars  for  professional 
services ;  and  judgment  was  recovered  for  the  amount  claimed,  be- 
sides costs  and  ten  dollars  percentage.  The  respondent  moves  for 
a  dismissal  of  the  appeal  on  the  ground  that  this  Court  has  no  juris- 
diction of  the  case.  The  motion  must  be  granted.  The  appellate 
jurisdiction  of  this  Court  in  civil  actions,  upon  demands  for  money, 
only  extends  to  cases  where  "the  matter  in  dispute  exceeds  two 
hundred  dollars,"  unless  the  legality  of  a  tax,  toll,  impost  or  mu- 
nicipal fine  is  drawn  in  question.  The  costs  and  percentage  are 
only  incidental  to  the  action;  they  do  not  constitute  any  part  of 
the  matter  in  dispute.     (Dumphy  v.  OuindorVj  13  Cal.  28.) 

Appeal  dismissed. 


POLAND  V.  CARRIGAN. 

Thb  Supreme  Court  has  no  Jariadiction  In  a  case  brought  on  a  money  demand  for 
less  than  two  hundred  dollars,  which  does  not  involye  the  legality  of  a  tax. 
toll,  impost  or  municipal  fine,  although  the  enforcement  of  a  mechanic's  lien 
or  the  foreclosure  of  a  mortgage  by  which  the  demand  Is  secured  is  sought 
in  the  same  case. 

Appeal  from  the  County  Court  of  the  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion. 

W.  W.  Chipman,  for  Appellant 

Hereford  &  Williams,  for  Respondent. 

Field,  C.  J.  delivered  the  opinion  of  the  Cburt  —  Cope,  J.  con- 
curring. 

This  is  an  action  to  recover  the  sum  of  sixty-one  dollars  and 
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ninety-six  cents,  and  to  enforce  a  mechanic's  lien  for  its  payment. 
The  plaintiff  had  judgment  in  the  Justice's  Court;  hut  upon  appeal 
to  the  County  Court,  judgment  was  rendered  for  the  defendants. 

This  Court  has  no  jurisdiction  of  the  case.  The  appellate  juris- 
diction of  this  Court  is  defined  by  the  Constitution,  and  is  limited, 
in  actions  upon  demands  for  money,  to  cases  where  the  matter  in 
dispute  exceeds  two  hundred  dollars,  unless  the  legality  of  a  tax, 
toll,  impost  or  municipal  fine  is  involved.  The  fact  that  the  plain- 
tiff may  at  the  same  time  seek  an  enforcement  of  a  mechanic's  lien 
or  the  foreclosure  of  a  mortgage  by  which  the  demand  is  secured, 
does  not  affect  the  question  of  jurisdiction. 

Appeal  dismissed. 


MAHONE  V.  GEIMSHAW. 

It  i8  no  defense  to  an  action  brongfat  for  wrongfully  taking  and  detaining  personal 
property,  that  the  property  so  taken  and  detained  Is  the  separate  property  of 
the  wife  of  plaintiff. 

The  husband  Is  entitled  to  the  management,  control  and  possession  of  the  sep- 
arate property  of  the  wife  during  the  continuance  of  the  marriage. 

If  the  wife  have  any  Just  cause  to  apprehend  that  her  husband  will  mismanage 
or  waste  her  separate  property,  she  has  her  remedy  by  application  to  the 
District  Court  for  the  appointment  of  a  trustee  to  take  charge  of  and  manage 
the  same. 

Appeal  from  the  Sixth  Judicial  District. 

The  complaint  alleges  that  plaintiff  was,  on  a  day  named,  the 
owner  and  possessor  of  certain  cattle  of  the  value  of  nine  hundred 
dollars ;  that  defendant  wrongfully  took  them  from  his  possession, 
and  still  detains  them ;  and  prays  for  restoration  of  the  possession, 
or  if  a  return  cannot  be  had,  for  the  value. 

The  answer  denies  the  ownership  and  possession  of  plaintiff,  and 
the  wrongful  taking  by  defendant;  and  alleges  that  the  cattle  are 
and  were  at  the  time  of  the  alleged  taking  the  separate  property  of 
plaintiff's  wife ;  that  a  portion  of  them  were  the  separate  property 
of  the  wife  before  marriage,  and  the  remaining  portion  were  acquired 
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by  her  while  doing  business  as  a  sole  trader  under  the  statute ;  and 
that  defendant  took  and  held  the  property  as  agent  of  the  wife,  and 
with  her  consent 

On  the  trial,  testimony  was  introduced  tending  to  establish  the 
allegations  of  the  pleadings;  and  the  Court  gave  to  the  jury  the 
following  charge: 

" The  question  is:  Is  this  the  property  of  the  separate  estate  of 
Mrs.  Mahone,  or  is  the  property  or  any  part  of  it  the  joint  estate 
of  the  two  ?  If  it  is  her  separate  property,  she  has  a  right  to  con- 
trol it,  and  it  was  rightfully  in  GrimshaVs  hands,  and  he  has  a 
right  to  hold  it."    To  which  plaintiff  excepted. 

The  jury  returned  a  verdict  for  defendant ;  plaintiff  moved  for 
n  new  trial,  and  the  motion  was  granted*  From  the  order  grant- 
ing the  new  trial  the  appeal  is  taken. 

Wyans  &  Hyer,  for  Appellant, 

Hereford  &  Long,  for  Respondent 

Field,  C.  J.  delivered  the  opinion  of  the  Court — NoBTOir,  J. 
concurring. 

If  the  cattle,  for  the  possession  of  which  the  action  is  brought, 
were,  as  contended  by  the  defendant,  the  separate  property  of  the 
wife  of  the  plaintiff,  that  fact  constitutes  no  defense.  The  husband, 
by  the  express  language  of  the  statute^  is  entitled  to  the  manage- 
ment and  control  of  the  separate  property  of  the  wife  during  the 
continuance  of  the  marriage,  and,  of  course,  to  its  possession.  If 
the  wife  have  any  just  cause  to  apprehend  that  her  husband  will 
mismanage  or  waste  her  separate  property,  she  has  her  remedy  by 
application  to  the  District  Court  for  the  appointment  of  a  trustee 
to  take  charge  of  and  manage  the  same.  (Act  defining  the  Bi^ts 
of  Husband  and  Wife,  of  April  17th,  1850,  8ec&  6  and  8.) 

Order  affirmed* 
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Wbbu  an  appeal  Is  taken  from  the  judgment  and  from  an  order  refoiing  a  new 
trial,  and  the  statement  on  appeal  from  the  Judgment  Is  not  prepared  within 
the  statutory  time,  and  the  statement  on  appeal  from  the  order  refusing  a 
new  trial  Is  not  agreed  to  by  the  parties  or  their  counsel,  or  settled  by  the 
Judge  who  tried  the  cause,  nothing  but  the  judgment  roll  will  be  considered  by 
the  appellate  Court. 

AppsAii  from  the  Fifth  Judicial  DistricL 

L.  Qvini,  for  Appellant. 

R.  P.  Barber,  for  Respondents. 

Field,  0.  J.  delivered  the  opinion  of  the  C!ourt — Cope,  J.  con- 
curring. 

The  statement  on  appeal  from  the  judgment  was  not  prepared 
within  the  statutory  time.  It  cannot,  therefore,  he  looked  into  for 
the  determination  of  the  errors  assigned  by  the  appellants.  The 
statement  on  appeal  from  the  order  refusing  a  new  trial  is  not 
agreed  to  by  the  parties  or  their  counsel,  or  settled  by  the  Judge 
who  tried  the  cause.  It  constitutes,  therefore,  no  part  of  the  record 
which  we  can  notice.  This  disposition  of  the  two  statements  leaves 
the  case  to  rest  upon  the  judgment  roU^  and  that  discloses  no  error. 

Judgment  affirmed. 


THE  PEOPLE  V.  AH  KI. 

Thb  ground  of  the  role  excluding  confessions  obtained  by  threats  from  one 
charged  with  a  crime,  is  the  possibility  that  the  confession  may  be  false;  and 
it  does  not  apply  to  a  confession  of  the  place  where  stolen  property  is  con- 
cealed, when  the  finding  of  the  property  at  the  place  indicated  precludes  the 
possibility  of  the  confession  being  untrue, 

Tlua,  on  a  trial  for  larceny,  it  was  not  erroneous  to  allow  proof  that  the  accused, 
nndsr  the  influence  of  fear  induced  by  threats  and  yloience,  conducted  persons 
to  the  place  where  the  stolen  property  was  found. 

Piwtf  of  possession  of  property  recently  stolen,  is  not  of  itself  suflicient  evidence 
upon  which  to  convict  the  possessor  of  the  theft. 

P0opl€  T.  Chambers  (18  Cal.  388)  aflirmed. 
CAL.  Rip.  XX.— 12 
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On  trial  for  larceny,  the  Court  instructed  the  Jury  that  '*  Where  goods,  shown 
to  have  been  feloniously  taken  from  the  owner,  are,  immediately  after  such 
felonious  taking,  found  in  the  possession  of  a  party,  the  burden  of  proof  is 
thrown  upon  the  party  of  explaining  such  possession  and  the  manner  in  which 
he  acquired  such  goods :  "  Held,  that  the  instruction  was  erroneous,  as  con- 
yeying  the  idea  that  possession,  unexplained,  was  of  Itself  sufficient  to  author- 
ise a  conviction. 

Appeal  from  the  Court  of  Sessions  of  Neveda  County. 

The  indictment  is  as  follows:  "Ah  Ki  (Chinaman)  is  accused 
by  the  grand  jury  of  Kevada  county,  by  this  indictment,  of  tho 
crime  of  grand  larceny,  committed  as  follows :  The  said  Ah  Ki,  on, 
to  wit,  the  twelfth  day  of  September,  A.  D.  1861,  at  the  township 
of  State  range,  in  the  coimty  of  Yuba,  in  the  State  of  California, 
and  within  five  hundred  yards  of  the  line  of  the  county  of  Nevada, 
feloniously  did  steal,  take  and  carry  away,  one  silver  watch  of  the 
value  of  thirty  dollars,  twenty-five  pieces  of  money  of  the  denomi- 
nation twenty  dollars,  in  gold  coin  of  the  United  States  of  America, 
in  all  of  the  value  of  five  hundred  and  fifty  dollars,  of  the  goods, 
chattels  and  property  of  James  Nelson,  John  Nelson  and  C. 
McDonald,  contrary  to  the  forms  of  the  statute  in  such  case  made 
and  provided." 

The  first  instruction  given  by  the  Court  is  as  follows :  "  When 
goods,  shown  to  have  been  feloniously  taken  from  the  owner,  are, 
immediately  after  such  felonious  taking,  found  in  the  possession  of 
a  party,  the  burthen  of  proof  is  thrown  upon  that  party  of  explaining 
such  possession,  and  the  manner  in  which  he  acquired  such  goods.'* 

The  following  is  the  third  instruction  asked  by  defendant  and 
refused  by  the  Court:  "If  the  jury  believe,  from  the  evidence, 
that  all  the  facts  testified  to  by  witnesses  in  this  case  were  obtained 
from  defendant,  by  hanging  him  up  by  the  neck  to  a  limb  of  a 
tree,  and  by  threats  and  menaces  used  towards  defendant  by  thos** 
who  had  him  in  custody,  before  any  statement  or  confession  made 
by  defendant,  they  will  acquit  the  prisoner." 

Thomas  P.  Hawley,  for  Appellant. 

I.  The  demurrer  interposed  by  defendant  to  the  indictment 
should  have  been  sustained.     The  description  of  property  stolen 
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was  insufficient,  and  the  facts  are  not  concisely  stated.  {People  v. 
Peterson,  9  CaL  315 ;  People  v.  Lloyd,  9  Id.  55 ;  People  v.  Ball, 
14  Id.  101.) 

II.  The  Court  erred  in  its  instructions,  given  to  the  jury,  as  to 
the  presumptions  arising  from  the  recent  possession  of  stolen  prop- 
erty. The  instruction  is  in  direct  opposition  to  recent  decisions  of 
this  Court.  (People  v.  Chambers,  18  Cal.  383;  People  v.  Levi- 
son,  16  Id.  99;  3  Green,  on  Ev.  sea  31;  Best  on  Presumptions, 
sees.  224,  226.) 

III.  The  Court  also  erred  in  refusing  the  third  instruction 
asked  by  defendant's  counsel.  The  principle  "  that  all  confessions 
forced  from  the  mind  by  the  flattery  of  hope,  or  torture  of  fear," 
cannot  be  given  in  evidence  in  a  Court  of  justice,  is  well  settled. 
(Bex  V.  Jones,  cited  in  3  Philips  on  Ev.  424.) 

Attorney  General,  for  Respondent. 

NoPTON,  J.  delivered  the  opinion  of  4:he  Court  —  Cope,  J.  con- 
curring. 

The  demurrer  to  the  indictment  was  properly  overruled.  The 
oflFense  is  alleged  to  have  been  committed  within  five  hundred 
yards  of  the  line  of  the  county  of  Nevada,  which  shows  the  case  to 
be  within  the  provisions  of  section  eighty-eight  of  the  Criminal 
Practice  Act,  and  the  description  of  the  stolen  property  is  precise 
and  accurate. 

There  was  no  error  in  refusing  the  third  instruction  requested 
by  the  defendant.  That  instruction  would  have  precluded  the  jury 
from  considering  the  effect  of  the  defendant  having  conducted  the 
witnesses  to  the  place  where  the  stolen  property  was  concealed. 
Althonorh  that  act  was  a  confession  of  his  knowledcje  where  the 
property  was  concealed,  and  was  induced  by  threats,  yet  the  truth 
of  this  confession  being  established  by  the  finding  of  the  property 
at  the  place  indicated,  precluded  the  possibility  that  the  confession 
was  false  —  which  is  the  groimd  of  the  rule  excluding  confessions 
thus  obtained.  (I  Greenleaf  s  Ev.  sees.  231-2.) 

But  the  first  instniction  given  to  the  jury  was  rrron'^ous  under 
flie  ruling  in  the  case  of  The  People  v.  Chambers  (18  Cal.  283.) 
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In  that  case  it  was  decided  that  iSie  possession  of  the  fmits  of  a 
crime  is  a  circumstance  to  be  considered  in  detennining  the  gnilt 
of  the  possessor,  but  that  this  circumstance  is  not  of  itself  sufficient 
to  authorize  a  eonviction.  In  the  case  before  us  the  Court  did  not 
instruct  the  jury  in  direct  terms  that  the  possession  of  the  stolen 
goods,  unexplained,  would  alone  authorize  &  conviction ;  but  that 
the  possession  of  the  stolen  property  throws  the  burthen  of  proof 
explaining  such  possession  upon  the  accused.  If  this  charge  could 
be  understood  as  only  stating  that  the  accused  was  bound  to  explain 
the  possession,  in  order  to  remove  the  effect  of  the  possession  as  a 
circumstance  to  be  considered  in  connection  with  other  suspicious 
facts,  it  would  not  be  erroneous;  but  we  cannot  assume  that  the 
jury  understood  it  in  such  a  limited  sense.  Unqualified,  the  direct 
oflFect  of  the  charge  was  to  convey  to  the  jury  the  idea  tliat  the  pos- 
Fossion  of  the  stolen  goods,  unexplained,  was  of  itself  sufficient  to 
authorize  a  conviction. 

For  the  error  in  the  first  instruction  given,  the  judgment  must 
be  reversed  and  a  new  trial  ordered. 


GRIFFIN  t;.  POLHEMUS  et  d. 

Ths  granting  or  refasfng  of  a  continuance  rests  tn  the  sonnd  discretion  of  the 
Court  to  which  the  application  is  made,  and  its  ruling  will  not  be  revised  hy 
the  appellate  Court,  except  for  the  most  cofir^it  reasons. 

A.ccordlngly,  where  an  application  for  a  continuance  on  the  ground  of  the  ab- 
sence of  a  material  witness,  alleged  to  be  in  New  South  Wales,  was  opposed  by 
an  affldayit,  sbowlng"  in  substance  that  the  witness  bad  been  In  San  Francisco 
(the  place  of  trial)  a  lohg  period  after  issue  Joined,  and  before  the  case  was 
called  for  trial ;  that  the  witness  had  been  examined  on  a  previous  trial :  and 
that  the  plaintiff  knew  of  the  witness*  Intention  to  leave  San  Francsico  some 
time  before  his  departure,  and  the  applfcatkm  was  refused  by  the  Court,  and 
Judgmrat  of  dismissal  for  want  of  evidence  was  accordingly  entered.  On 
appeal  the  Judgment  was  affirmed. 

Appeal  from  the  Fourth  Judicial  District 

Action  for  conversion  of  personal  property.  When  the  case  was 
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called  for  trial,  plaintiff  applied  for  a  continuance,  upon  affidavit  of 
the  absence  of  a  witness,  wboBe  testimony  was  alleged  to  be  ma- 
terial, and  who  was  stated  to  be  at  the  time  in  the  town  of  Sydney, 
in  New  South  Wales.  The  application  was  opposed  by  an  affidavit, 
showing  in  substance  that  the  witness  had  been  in  San  Franct£CO 
nearly  three  years  after  the  issue  joined,  and  before  the  case  was 
railed  for  trial ;  that  he  had  been  a  witness  on  a  former  trial ;  and 
that  the  plaintiff  was  aware  of  the  witness'  intention  to  go  to  Xew 
South  Wales  some  time  before  his  departure  from  S^in  Francisco. 
The  Court  refused  the  continuance,  and  defendant  obtained  judg- 
ment— the  plaintiff  producing  no  evidence.  The  plaintiff  appeals, 
assigning  as  error  the  refusal  of  the  continuance. 

E.  L.  Ooold  &  &  Heydenfeldi,  for  Appellant,  cited  Ross  v. 
Austin,  2  Cal.  183;  People  v.  Logan,  4  Id.  189;  People  v.  Diaz, 
6  Id.  249 ;  Frank  v.  Br^y,  8  Id.  47. 

Delos  Lake,  for  Respondent,  cited  Hawley  v.  Sterling,  2  Cal. 
473;  Pierson  v-  HolhrooJc,  5  Id.  598;  PeroUa  v.  Mariea,  3  Id. 
185;  Musgrove  v,  Perkins,  0  li  211;  The  Pilot  Roch  Creek 
Canal  Co.  v.  Chapman,  11  Id.  161. 

FiEU>,  C.  J.  delivered  the  opinion  of  the  Court — JsTobton,  J. 
concurring. 

In  Musgrove  v.  Perkins  (9  Cal.  212)  we  held,  that  the  granting 
or  refusing  of  a  continuance  rested  in  the  sound  discretion  of  the 
Court  below*,  and  that  its  ruling  would  not  be  revised,  except  for 
the  most  cogent  reasons.  **  The  Court  below,*'  we  observed,  "  is 
apprized  of  all  the  circumstances  of  the  case  and  the  previous  j)ro- 
ceedings,  and  is,  therefore,  better  able  to  decide  upon  the  propriety 
of  granting  the  application  than  an  appellate  Court ;  and  when  it 
exercises  a  reasonable  and  not  an  arbitrary  discretion,  its  action 
will  not  be  disturbed."  The  same  views  have  been  repeatedly  ex- 
pressed by  us  in  other  cases,  and  there  is  nothing  in  the  present  case 
which  would  justify  any  qualification  or  departure  from  them. 
{The  Pilot  Rock  Greek  Caaiol  Co.  v.  Chapiiian  et  al,  11  CaL  161.) 

Judgment  affirmed. 
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SWAN  V.  CHORPENNING. 

Ant  agreement  respecting  GoTemment  contracts  to  be  awarded  to  the  lowest 
bidder,  which  tends  to  deprive  the  Government  of  the  advantage  of  competi- 
tion in  the  bidding,  is  unlawful  and  void. 

An  agreement  not  to  bid  upon  a  contract  which  is  to  be  awarded  to  the  lowest 
bidder,  and  an  agreement  to  withdraw  a  bid  already  made,  are  obnoxious  to 
the  same  legal  objections. 

^.,  having  pnt  In  a  bid  for  carrying  the  malls  over  a  certain  route,  agreed  with 
C.  to  wlthdranv  his  bid  and  use  his  Influence  to  induce  the  Government  to  give 
to  C.  a  contract  for  a  longer  route,  including  the  one  bid  upon,  on  considera- 
tion that  if  C.  obtained  the  contract,  S.  should  have  an  interest  In  it,  or  be 
paid  an  equivalent  pecuniary  compensation :  Held,  that  the  contract  was  void 
as  against  public  policy. 

Appeal  from  the  Eleventh  Judicial  District 

The  contract,  for  the  breach  of  which  this  action  is  brought,  was 
;i  verbal  one,  and  is  stated  in  the  complaint  as  follows: 

That  "on  the day  of y  A.  D.  1858,  being  a  short  time 

previous  to  the  letting  of  the  mail  contract  for  carrying  the  United 

States  mail  from  the  city  of ,  California,  to  the  city  of  Salt 

Lake,  Utah  Territory,  by  the  Post  OflBce  Department  at  Washington 
( ^ity — the  said  plaintiflF  and  defendant  being  both  mail  contractors ; 
and  the  said  defendant  being  desirous  to  obtain  from  said  Depart- 
^iient  the  contract  for  carrying  the  said  mails  between  said  Salt 
'.ake  City  and  the  city  of  Placerville;  and  the  said  plaintiff  being 
desirous  to  obtain  a  like  contract  for  carrying  said  mails  between 
the  said  city  of  Placerville  and  Carson  Valley,  being  a  portion  of 
I  he  same  mail  route  from  the  city  of  Placerville  to  Salt  Lake  City; 
:ind  having  already  put  in  a  bid  therefor,  for  the  mutual  benefit  and 
jidvantage  of  both  parties,  plaintiff,  through  his  agent  B.  R.  Nick- 
orson,  and  the  said  defendant  in  person,  contracted  as  follows :  The 
said  plaintiff,  by  his  agent  B.  R.  Nickerson,  a^p-eed  to  withdraw  the 
hid  which  he  had  made  for  the  contract  for  carrying  the  mails 
"hetwe^i  the  city  of  Placerville  and  Carson  Valley,  as  aforesaid, 
and  make  such  proof  as  was  necessary,  showing  the  route  from  the 
city  of  Placerville  to  Salt  TJake  City  to  be  practicable,  to  the  Post 
Office  Department  at  Washington,  and  render  such  other  and  fur- 
ther assistance  as  he  might  be  able  in  procuring  a  contract  for  said 


Digitized  by 


Google 


SUPREME  COURT— APRIL  TEltM,  1862.        183 

Swan  «.  Cborpennlns. 

defendant  from  said  Department,  for  carrying  the  United  States 
mails  between  the  city  of  Placerville  and  Salt  Lake  City  for  the 
term  of  four  years  next  ensuing ;  and  in  consideration  of  said  agree- 
ment on  the  part  of  the  plaintiff,  the  said  defendant  agreed  that  if 
he  obtained  the  contract  for  carrying  said  mails  between  the  two 
cities  aforesaid,  he  would  give  to  the  said  plaintiff  the  service  or 
carrying  of  the  mail  from  the  city  of  Placerville  to  Carson  Valley, 
and  di\ide  the  contract  price  for  carrj'ing  said  mails  between  the 
two  cities  aforesaid  pro  rata  between  the  plaintiff  and  defendant,  or 
would  give  to  said  plaintiff  an  equivalent  in  money  instead  thereof." 
A  demurrer  to  the  complaint,  on  the  ground  that  the  contract 
set  forth  was  void  as  against  public  policy,  was  overruled,  and  a 
jury  trial  was  had  and  verdict  for  plaintiff  for  $30,000.  Defend- 
ant moved  for  a  new  trial,  which  was  granted  by  the  Court  below, 
and  from  this  order  the  plaintiff  appeals. 

8.  W.  Sanderson,  for  Appellant. 

I.  The  contract  is  not  against  public  policy;  to  make  it  void  it 
umst  appear  that  the  Government  was  injured  in  some  way.  That 
such  is  not  the  case  is  manifest  from  the  fact  that  Government  is 
thereby  enabled  to  make  a  contract  for  much  longer  service,  and 
therefore  more  beneficial  to  the  public.  No  competition  is  prevented 
by  this  contract,  for  the  reason  the  service  contracted  for  was  not 
sought  by  plaintiff;  and  there  was  no  competition  between  him  and 
plaintiff  which  was  prevented  by  this  contract  to  the  prejudice  of 
the  Department.  (Sedgivick  v.  Stanton,  4  Kernan,  289;  Rich- 
ardson v.  Mellish,  9  Eng.  Com.  Law  R.  667 ;  Bryam  v.  Reynolds, 
6  Wisconsin,  200;  Ch<Jidwich  v.  Knox,  31  N.  H.  226;  Formby 
V.  Pryor,  15  Geo.  258;  Winch  v.  The  Birkenhead,  Lancashire 
aavd  Cheshire  Junction  R.  Co.,  13  Eng.  Com.  Law  and  Eq.  506 ; 
PhiUipoits  V.  Phillipotts,  1  Id.  339 ;  Fox  v.  Cash,  11  Penn.  R 
[1  Jones]  207.) 

II.  The  principles  governing  purchasers  at  judicial  sales  are 
applicable  to  the  present  case. 

While  contracts  not  to  bid  at  such  sales  are  held  to  be  void,  con- 
tracts made  for  the  purpose  of  enabling  parties  to  bid  together,  or 
agnements  whereby  several  are  able  to  bid  as  one,  are  sustained 
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by  the  law.     (James  v.  TtUcrame,  6  Texas^  612 ;  Small  v.  Jones, 
6  Watts  &  Serg.  122.) 

John  Hume,  for  Bespondent 

The  contraot  as  alleged  in  the  c(Hnplaint  was  void  as  being 
against  public  policy. 

Plaintiff  alleges  that  he  put  in  a  bid  for  the  route  from  Placer- 
Tille  to  Carson  Valley,  which  was  a  portion  of  the  route  from 
Placerville  to  Salt  LaJ^e  City;  that  upon  a  promise  by  defendant 
that  he  would  give  him  an  interest  in  the  longer  line,  he  (plaintiff) 
withdrew  his  bid.  Such  contracts  among  bidders  for  mail,  or 
other  Government  contracts,  necessarily  tend  to  the  prejudice  of 
the  Government,  and  are  consequently  void.  The  bid  of  Swan  for 
the  Carson  Valley  porticMi  of  the  route  was  either  better  or  worse 
for  the  Government  than  defendant's  bid  for  the  same  portion  of 
the  line;  if  better,  it  would  have  been  accepted;  if  worse,  rejected. 
By  this  agreement,  the  Department  was  prevented  from  accepting 
the  bid  of  plaintiff,  which  they  would  have  had  an  opportunity  to 
do,  if  it  had  not  been  withdrawn.  (ChMch  v.  Baily,  5  Halstead 
R.  87.) 

CoPB,  J.  delivered  the  opinion  of  the  Court — Pieu),  0.  J.  con- 
curring. 

This  is  an  appeal  from  an  order  granting  a  new  trial.  The  plain- 
tiff is  the  appellant,  and  the^result  of  our  examination  of  the  case 
is  adverse  to  the  maintenance  of  the  action.  The  suit  is  upon  an 
agreement  entered  into  in  fraud  of  the  policy  of  the  Government 
in  respect  to  the  mode  of  providing  for  the  transportation  of  the 
mails.  Contracts  for  that  purpose  are  required  to  be  awarded  to 
the  lowest  bidder,  and  any  agreement  tending  to  deprive  the  Gov- 
ernment of  the  advantage  of  competition  in  the  bidding  is  unlawful 
and  void.  In  this  case,  the  Government  advertised  for  proposals 
for  carrying  the  mails  between  the  city  of  Placerville  and  Carson 
Valley,  and  the  plaintiff  put  in  a  bid  for  the  contract.  The  agree- 
ment in  suit  stipulated  for  the  withdrawal  of  this  bid,  and  by  its 
terms  made  a  compliance  in  that  respect  necessary  before  an  action 
could  be  maintained  upon  it.    The  effect  was  to  deprive  the  Gov- 
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emment  of  a  bidder,  and  we  have  no  hesitancy  in  decJaring  that  an 
agreement  based  upon  such  a  consideration  cannot  be  enforced. 
The  principle  involved  was  laid  down  and  elaborately  discussed  by 
the  Supreme  Court  of  New  Jersey,  in  the  case  of  GhdicJc  v.  Ward 
(6  Hals.  87).  There  a  person  had  been  induced  by  the  promifio 
of  a  sum  of  money  to  refrain  from  bidding,  and  the  suit  was  brought 
to  recover  the  amount.  The  Chief  Justice,  who  delivered  the  prin- 
cipal opinion,  after  referring  to  tho  Act  of  Congress  requiring 
publication,  ete.,  proceeded  to  say:  "The  policy  of  the  provision 
contained  in  the  Act  of  Congress  requiring  this  procedure  by  tho 
Postmaster  General,  in  thus  publicly  inviting  proposals,  is  to  enlarge 
the  number  of  offers,  to  increase  the  competition  among  persons 
disposed  to  contract,  and  thereby  not  only  to  secure  to  the  United 
States  faithful  and  capable  carriers,  but  to  procure  the  performance 
of  this  important  public  service  in  the  best  manner,  and  upon  fair, 
just  and  reascmable  terms.  The  principle  is  the  same  as  requires  a 
Sheriff  or  executor  to  give  public  notice  of  the  sale  he  is  about  to 
make,  or  induces  an  individual  publicly  to  announce  the  vendue  ot 
his  property.  Now  an  arrangement  which  shall  diminish  the  num- 
ber of  competitors,  lessen  the  number  of  proposals,  or  induce  an\ 
one  or  more  to  abandon  his  intention  of  making  an  offer  to  contract, 
is  most  evidently  in  direct  contravention  of  the  policy  of  the  Act  of 
Congres.^,  and  tends  to  defraud,  or  perhaps  it  may  be  broadly  as- 
serted, does  at  all  times  actually  defraud  the  United  States.  It 
defeats  the  policr^  of  the  statute,  for  it  destroys  competition  and 
precludes  the  advantages  which  inevitably  result  from  it.^'  The 
Court  held  that  the  consideration  for  the  promise  was  illegal,  and 
that  the  plaintiff  wbb  not  entitled  to  recover.  We  see  no  difference 
in  principle  between  the  question  in  that  case  and  the  one  now  pre 
sented,  and  the  cases  dearly  fall  within  the  same  category.  In 
respect  to  the  cx)n8ideration,  it  is  impossible  to  distinguish  them,  for 
an  agreement  not  to  bid  and  an  agreement  to  withdraw  a  bid  al- 
ready put  in,  are  certainly  obnoxious  to  the  same  legal  objections. 
It  is  contended,  that  the  particular  circumstances  of  this  case  relieve 
Ihe  transaction  of  its  illegal  character;  but  we  take  a  different  view 
of  these  circumstances.  The  purpose  for  which  the  bid  was  to  be 
withdrawn  we  do  not  consider  material,  nor  do  we  regard  as  import- 
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ant  the  fact  that  the  withdrawal  resulted  in  no  actual  injury  to  the 
Government.  The  agreement  was  entered  into  for  the  accomplish- 
ment of  a  project  of  which  the  Government  was  ignorant,  and 
whether  or  not  the  withdrawal  would  be  detrimental,  was  a  mat* 
ter  of  conjecture  only.  The  Government  was  not  consulted,  and  so 
far  as  appears,  the  Department  intrusted  with  the  management  of 
these  affairs  neither  knew  of  the  agreement  nor  assented  to  the 
v/ithdrawal.  The  object  was  to  induce  the  Government  to  abandon 
its  design  of  contracting  for  the  route  proposed,  and  to  obtain  a 
ccmtract  covering  the  same  route,  but  extending  to  other  points. 
The  motive  was  one  of  personal  interest,  and  if  the  Government 
had  chosen  to  adhere  to  its  original  plan,  the  withdrawal  would 
necessarily  have  been  prejudicial.  The  agreement  to  withdraw  wa^ 
undoubtedly  injurious  in  its  tendency,  and  the  policy  contravened 
by  it  is  only  to  be  satisfied  by  declaring  its  invalidity. 

It  appearing  that  the  plaintiff  has  no  cause  of  action,  the  case  is 
remanded  to  the  Court  below,  with  instructions  to  dismiss  the  suit. 

On  petition  for  rejiearing — Per  Cope,  J.,  Field,  C.  J.,  concur- 
ring. 

The  petition  for  a  rehearing  in  the  case  must  be  denied ;  but  as 
Ihe  counsel  for  the  appellant  thinks  that  the  complaint  can  be 
nmended  so  as  to  avoid  the  objection  upon  which  we  directed  a  dis- 
missal of  the  suit,  we  shall  modify  our  judgment  in  that  respect. 
The  judgment  will  be  so  modified  as  merely  to  affirm  the  order  ap- 
pealed from,  and  the  Court  below,  before  proceeding  to  retry  the 
case,  may  allow  such  amendments  to  the  complaint  as  shall  appear 
to  be  proper,  in  view  of  the  opinion  expressed  by  us  upon  the  valid- 
ity of  the  contract  as  set  forth  in  the  complaint  as  it  now  stands. 

Petition  denied,  and  judgment  modified  as  above  stated. 
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COHEN  V.  DAVIS  et  <d. 

I 

Thb  prorislons  of  the  amendatory  Homestead  Act,  passed  April  28th,  1860,  are 
not  aippUcable  to  homesteads  acquired  prerioas  to  its  passage,  until  the  fllinflr 
by  the  claimants  of  the  declaration    therein   provided   for. 

-fhe  proper  construction  of  the  Act  of  1860  is,  that  parties  having  homesteads 
under  the  Act  of  1851  shall  have  the  right  to  take  the  beneflfs  of  the  pro- 
visions of  the  new  act,  and  to  claim  their  protection,  upon  complylnf;  with  Its 
requirements.  They  are  not  compelled  to  accept  its  benefits  or  submit  to  its 
restrictions,  and  their  rights,  as  they  existed  under  the  old  act,  are  secured 
until  they  make  an  election  to  accept  the  provisions  of  the  new  act  by  filing 
the  declaration,  or  to  abandon  the  homestead,  for  which  purpose  they  are 
allowed  a  specified  period. 

WlkPret  subsequent  to  the  passage  of  the  Act  of  1800,  a  husband  and  wife,  not 
having  filed  any  declaration  under  that  act,  executed  a  mortgage  upon  their 
homestead  premises,  acquired  previous  to  its  passage:  Held,  that  the  mortgage 
was  a  valid  Hen  upon  the  premises  as  against  the  homestead  claim. 

Appeal  from  the  Third  Judicial  District 

The  facta  are  aufficiently  stated  in  the  opinion  of  the  Court. 
The  following  are  the  second  and  fifth  sections  of  the  amendatorv 
Itomestead  Act  of  1860,  referred  to  in  the  opinion : 

"  Sec  2.  Such  exemption  shall  not  extend  to  any  mechanics', 
laborers'  or  vendors'  lien,  lawfully  obtained,  but  no  mortgage  or 
alienation  of  any  kind,  made  for  the  purpose  of  securing  a  loan  or 
indebtedness  upon  the  homestead  prc^rty,  shall  be  valid  for  any 
purpose  whatsoever;  provided,  that  a  mortgage  or  alienation  to 
secure  the  purchase  money  or  pay  the  purchase  money  shall  bo 
valid,  if  the  signature  of  the  wife  be  obtained  to  the  same,  and 
acknowledged  by  her  separately  and  apart  from  her  husband,  Nor 
shall  said  homestead  property  be  deemed  to  be  abandoned  without 
a  declaration  thereof,  in  writing,  be  signed  and  acknowledged  by 
both  the  husband  and  wife  or  other  head  of  a  family,  and  recorded 
in  the  same  office  and  in  the  same  manner  as  the  declaration  of 
claim  to  the  same  is  required  to  be  recorded ;  and  the  acknowledg- 
ment of  the  wife  to  such  declaration  of  abandonment  shall  be  taken 
separately  and  apart  from  her  husband;  provided,  that  if  the  wife 
be  not  a  resident  of  this  State,  her  signature,  and  the  acknowledg- 
ment thereof,  shall  not  be  necessary  to  the  validity  of  any  mortgagn 
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or  alienation  of  said  homestead  before  it  becomes  the  homestead  of 
the  debtor." 

"  Sec.  5.  All  parties  entitled  to  homesteads  under  the  act  to 
which  this  act  is  amendatory,  shall  be  entitled  to  the  benefits  of  the 
provisions  of  this  act;  and  such  homesteads  shall  be  protected  to 
the  same  extent  and  in  the  same  manner  as  if  required  under  the 
provisions  of  this  act.  And  no  rights  acquired  under  said  act  shall 
be  lost  or  in  any  manner  impaired,  by  reason  of  any  provision  con- 
tained in  this  act;  provided,  that  all  parties  holding  and  claiming 
homesteads  under  the  provisions  of  said  act  shall  have  one  year, 
from  and  after  the  passage  of  this  act,  in  which  to  prepare  and  file 
for  record  the  declaration  required  by  section  first  of  this  act ;  and 
in  making  such  declaration,  it  shall  not  be  necessary,  in  cases  where 
there  has  been  a  prior  actual  occupancy  by  the  family  of  the  home- 
stead, and  a  subsequent  temporary  abandonment,  to  allege  tlr.^ 
actual  residence,  at  the  time  of  such  declaration,  on  the  premises. 
In  case  there  be  no  such  declaration  filed  within  said  period  of  one 
year,  the  homestead  shall  bo  deemed  to  have  been  abandoned." 

Hoge  &  Wilson  and  A.  A.  Cohen,  for  Appellant. 

I.  The  Act  of  1860  has  no  effect  on  homesteads  acquired  be- 
fore its  passage,  until  the  declaration  required  by  it  has  been  filed ; 
in  other  word?,  the  old  law  stands  in  full  force  for  one  year  from 
the  passage  of  the  amendatory  Act,  or  until  declaration  filod. 

The  wording  of  section  one  is:  "  The  homestead  to  be  selected," 
and  that  all  homesteads  acquired  under  the  Act  of  1861,  "  shall 
be  deemed  to  be  held  by  husband  and  wife  in  joint  tenancy." 
Such  language  is  inconsistent  with  the  idea  that  the  Legislature  in- 
tended that  the  Act  of  1860  should  apply  to  old  homesteads  until 
declaration  filed.  Such  could  not  have  been  its  intention,  because 
it  had  not  the  power  to  say  that  the  homestead,  which  is  supposed 
to  be  carved  out  of  the  common  or  separate  property  of  the  hus- 
band, and  the  legal  title  to  which  was  vested  in  the  husband  in  fee 
simple  absolute,  should,  from  and  after  the  passage  of  the  Act  of 
1860,  be  vested  in  him  only  as  a  joittt  tenant  with  another,  without 
sorie  assenting  act  on  his  part.  (See  Dewey  v.  La$nhicr,  7  Oal. 
317;  1  Hilliard's  Real  Prop.;  4  Kent's  Com.  357;  Billings  v. 
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nail,  7  Cal.  13;  Taylor  v.  PoHer,  4  Hill;  QiXlan  v.  Uutchinaon, 
16  Cal.  156;  Montgomery  v.  KctsSj  Id.  193.)  The  construction  for 
which  we  contend  renders  the  entire  law  perfectly  consistent, 
effectual  in  all  ita  parts,  and  such  a  law  as  the  Legislature  had  the 
constitutional  power  to  enact.  By  filing  the  declaraticm  and  elect- 
ing to  take  a  homestead  under  the  Act  of  1860,  the  husband  con- 
sents to  hold  his  estate  as  joint  tenant  with  his  wife.  The  rule  is, 
to  give  such  a  construction  to  a  statute  as  will  make  every  portion 
of  it  effectual,  and  yet  be  constitutional,  and  this  can  only  be  done 
in  this  instance  by  the  view  we  sustain.  (Hayes  v.  Jenks,  2  Pick. 
172.) 

II.  The  parties  were  not  forced  to  hold  under  the  new  law.  It 
was  entirely  a  matter  for  their  own  choice,  to  be  evidenced  by  an 
affirmative  act,  viz:  by  making  and  filing  their  declaration  of  in- 
tention. Until  that  was  done,  the  old  estate  continued  with  all  its 
incidents,  and  the  mortgage  complying  with  all  the  demands  of  the 
old  law  was  valid  and  effectuaL  Section  two  of  the  Act  of  1860 
requires  the  abandonment  to  be  recorded  in  the  same  office  as  the 
declaration  of  claim  is  recorded,  showing  clearly  that  the  abandon- 
ment need  not  precede  the  claim  of  homestead. 

III.  The  principles  laid  down  in  the  opinions  of  this  Court  in 
the  cases  of  Oee  v.  Moore,  (14  Cal.  478)  Ouiod  v.  Chiiod,  (Id. 
507)  and  Bowman  v.  Norton,  (16  Id.  165)  apply  to  this  case, 
as  much  so  as  if  the  amendatory  Act  of  1860  had  never 
passed. 

In  this  case,  the  parties  had  the  right  to  take  a  homestead  on 
the  premises ;  instead  of  exercising  that  right,  they  chose  to  mort- 
gage, and  as  an  inducement  to  the  mortgagees  to  enter  into  the 
transaction  with  them,  they  voluntarily  and  explicitly  expressed 
their  election  not  to  avail  themselves  of  the  protection  of  the  new 
law  by  executing  and  filing  an  abandonment  of  their  right  or  claim 
to  a  homestead  on  the  mortgaged  premises,  executed  and  acknowl- 
edged with  all  the  solemnities  required  by  the  statute. 

Wise  and  Oough,  for  Respondenta. 

I.  The  amendatory  Act  of  1860  was  approved  April  28th, 
1860,  and  went  into  effect  on  that  day.     The  mortgaged  premisca 
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then  constituted  the  homestead  of  Davis  and  wife,  and  they  were 
allowed  one  yea*  to  file  their  declaration.  A  declaration  filed  at 
any  time  within  a  year  was  good,  to  give  them  the  benefit  of  the 
Act  of  1860.  Mrs.  I^avis  made  her  declaration  March  30th,  1861, 
and  it  was  acknowledged  and  recorded  the  same  day.  It  was, 
under  the  Law  of  1860,  just  as  fully  and  conclusively  their  home- 
stead for  the  year,  as  if  the  declaration  had  been  made  before  the 
pretended  mortgage  was  executed.  And  if  either,  or  both  of  them, 
iiled  a  declaration  within  the  year,  it  was  just  as  good  as  if  it  had 
been  filed  before  any  attempt  to  mortgage  it.  We  do  not  see 
liow  this  proposition  can  possibly  be  denied.  It  is  almost  precisely 
like  a  recording  act  in  some  of  the  States,  where  a  purchaser  i.s 
allowed  so  many  months  to  record  a  deed,  and  if  recorded  within 
the  time  it  is  good  and  valid,  and  if  not,  it  is  sometimes  postponed 
to  the  rights  of  subsequent  purchasers,  and  sometimes  it  is  void. 
The  argument,  then,  is  this:  We  had  a  homestead  when  the  Law 
of  1860  went  into  effect;  that  law  declared  it  our  homestead  for- 
ever, provided  we  filed  a  declaration  within  a  year;  we  did  file 
such  declaration,  and,  of  course,  it  follows  that  it  was  our  home- 
stead from  the  day  of  the  passage  of  the  Act  of  1860. 

On  the  twenty-fourth  of  April,  1861,  the  time  was  extended 
for  filing  the  declaration  for  another  year.  (See  Acts  of  1861, 
232.)  Under  this  act,  Davis  made  his  declaration.  So  that 
Mrs.  Davis  and  Mr.  Davis  both  made  their  declarations  of  home- 
stead. 

II.  The  mortgage  was  not  a  valid  lien  upon  the  property.  No 
mortgage  upon  the  homestead  is  valid  for  any  purpose  whatever, 
unless  it  is  to  secure  or  pay  the  purchase  money.  The  homestead 
cannot  be  deemed  to  be  abandoned  \mder  any  circumstances,  until 
there  is  a  declaration  in  writing,  signed  by  both  husband  and  wife, 
and  acknowledged  and  recorded.  It  does  not  cease  to  be  their 
homestead,  even  according  to  the  argument  of  appellant,  until  the 
declaration  of  abandonment  is  recorded.  The  recording  must  be 
the  act  and  deed  of  the  husband  and  wife,  as  well  as  the  making. 
The  recording  is  not  intended  alone  as  notice  to  the  world.  Per- 
haps it  is  not  intended  for  any  such  purpose.  It  is,  perhaps, 
intended  to   be  the  only   evidence  which   the  law  allows  that 
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the  parties  intended  to  abandon  their  homestead  after  they  had 
left  it 

In  this  case,  the  attorney  for  the  mortgagees  had  the  abandon- 
ment recorded  for  the  mortgagees.  It  was  placed  in  his  hands  with 
the  mortgage,  and  to  be  recorded  with  it  And  it  is  in  evidence 
that  all  the  papers  were  made  at  the  same  time,  were  acknowledgeil 
at  the  same  time,  and  were  recorded  at  the  same  time.  The  dec- 
laration of  abandonment  was  not  recorded  until  three  days  after 
the  mortgage  was  acknowledged.  The  mortgage  was  acknowl- 
edged on  the  fifth,  and  the  declaration  of  abandonment  was  not 
recorded  until  the  eighth  of  November,  1801.  As,  therefore,  a 
mortgage  upon  a  homestead  is  void,  and  it  is  a  homestead  until  a 
declaration  of  abandonment  is  recorded,  and,  as  in  this  case,  tho 
mortgage  was  made  three  days  before  the  declaration  of  abandon- 
ment was  recorded^  the  conclusion  is  inevitable  that  the  mortgag  • 
was  void  when  it  was  made. 

The  recording  is  intended  for  the  benefit  of  the  husband  and 
wife.  It  must  precede  the  mortgage.  No  right  is  acquired  to  be 
defeated,  and  everything  is  as  open  to  the  mortgagee  as  to  the 
mortgagor.  Nothing,  perhaps,  is  plainer  than  the  very  language 
of  the  statute.  We  apprehend  that  our  learned  opponents  will  not 
contend  that  the  language  is  not  with  us,  but  will  try  to  weak<?n  it 
by  likening  it  to  a  recording  act  We  contend,  on  the  contrary, 
that  the  provision  under  consideration  is,  in  no  particular,  like  a 
recording  act,  intended  to  give  notice  to  parties.  It  is  the  thing 
itself  that  is  to  be  done,  and  not  notice  that  the  thing  is  done.  It 
is  like  the  deed,  that  is  made  to  convey,  rather  than  the  recording 
of  that  deed,  to  give  notice  to  subsequent  purchasers.  No  delivery 
is  to  be  made  of  this  declaration  of  abandonment  to  any  person. 
No  person  has  an  interest  in  it  but  the  husband  and  wife.  They 
alone  are  the  persons  who  can  have  it  recorded.  Will  it  bs  con- 
tended that  if  a  declaration  of  abandonment  is  made  and  signed, 
and  acknowledged  by  both  husband  and  wife,  but  yet  never  re- 
corded, that  any  abandonment  has  taken  place  ?  Suppose  it  was  lost 
or  stolen,  and  recorded,  would  it  be  their  act  and  deed,  or  be  good  ? 
If  they  were  to  send  an  agent  with  it  to  have  it  recorded,  could 
they  not  countermand  that  order  before  it  was  delivered  to  be  re- 
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corded?  Is  there  not  always  a  ''locus  posmtentice,*'  tintil  it  is 
recorded  ?  And  is  it  not  absolutely  necessary  to  record  it  at  some 
time?  These,  we  say,  must  be  palpable  truths  to  any  lawyer. 
And  if  it  is  to  be  so  recorded,  so  as  to  allow  li  iis  !o  take  effect, 
when  must  it  be  ?  The  law  says  the  mortgage  shall  not  be  valid, 
for  any  purpose  whatever,  if  made  upon  the  homestead —  and  it  is 
a  homestead  until  the  declaration  of  abandonment  is  recorded  hy 
the  parties  themselves.  It  follows,  that  the  abandonment  must  be 
recorded  before  a  lien  can  attach.  This  is  a  proceeding  intended 
to  divest  a  married  woman  of  her  right  This  being  so,  the  forms 
of  the  law  must  be  strictly  complied  with,  or  the  act  will  be  abso- 
lutely void.  (WhittaJcer  v.  Blair,  3  J.  J.  Marsh,  236;  Prewiii 
V.  Graves,  6  Id.  114;  Applegate  v.  Gracy,  9  Dana,  215;  Scar- 
horough  v.  Wathins,  9  B.  Munroe,  640 ;  Elliott  v.  Peirsol,  1  Pet. 
339;  and  Mitchell  v.  Story,  23  Mis.,  1  Gush.  264.) 

The  result  of  all  the  authorities  is  this,  that  where  the  law  says 
that  certain  things  must  be  done  to  pass  away  an  interest  of  a  wife, 
it  must  be  strictly  complied  with*  An  acknowledgment  or  record- 
ing is  absolutely  necessary,  if  made  so  by  the  statute.  Our  statute 
makes  recording  necessary,  and  it  must  be  done  or  it  is  void.  (Scj 
also  Selover  v.  The  Russian  Amer.  Oom.  Co.,  7  Cal.  273 ;  Ken- 
dull  V.  MiUer,  9  Id.  692 ;  Bours  v.  Zachariah  &  Wife,  11  Id. 
290 ;  and  Uarrison  v.  Brown,  16  Id.  287.) 

III.  Whether  that  portion  of  the  act  which  creates  a  joint  ten- 
ancy is  constitutional  or  not,  is  immaterial.  If  so,  it  does  not  viti- 
ate the  whole  act.  This  is  not  a  contest  between  Davis  and  his  wife 
as  to  whether  they  are  joint  tenants  or  not.  It  is  perfectly  compe- 
tent for  the  Legislature  to  exempt  the  homestead  from  forced  sale. 
The  Constitution  enjoins  it.  This  is  all  that  we  now  ask;  and  this 
has  so  often  been  declared  constitutional  -by  this  Court  that  it  is 
not  a  debatable  point. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  con- 
curring. 

This  is  an  action  for  the  foreclosure  of  a  mortgage  executed  by 
Davis  and  wife  to  the  plaintiff  and  one  Thomas,  to  secure  the  pay- 
ment of  the  promissory  note  of  Davis  for  the  sum  of  $10,000,  and 


Digitized  by 


Google 


SUPREME  COUET  — APRIL  TERM,  18C2.         193 

Cohen  t;.  Davis. 

interest  thereon.  The  premises  are  situated  in  Alameda  county, 
and  at  one  period  had  been  occupied  by  Davis  and  wife  as  their 
lioraestead.  The  mortgage  bears  date  the  fifth  of  November,  18 60, 
and  at  that  time  Davis  and  wife  occupied  a  rented  cottage  in  San 
Francisco;  and  Davis,  whilst  negotiating  the  loan  for  which  the 
mortgage  was  given,  represented  that  his  family  resided  in  San 
Francisco,  and  that  he  only  visited  the  premises  in  Alameda  to  sec 
to  his  business.  The  mortgagees,  how-cver,  for  greater  protection, 
took  from  the  parties  a  written  declaration  of  their  abandonment  of 
all  claim  to  the  premises  as  a  homestead,  duly  acknowledged  by 
both  —  the  acknowledgment  of  the  wife  being  taken  separately  and 
apart  from  her  husband.  The  declaration  bears  date  on  the  thirty- 
first  of  October,  1860,  but  was  acknowledged  and  delivered  to  the 
mortgagees  in  connection  with  the  mortgage.  Both  were  recorded 
at  the  same  time  —  on  the  eighth  of  November,  1860.  Subse- 
quently, in  March,  1861,  Mrs.  Davis  filed  a  declaration,  claiming 
the  entire  mortgaged  premises  as  a  homestead,  under  the  Act  of 
1860.  In  November  following,  Davis  himself  filed  a  similar  claim 
to  a  portion  of  the  premises. 

The  defense  to  the  foreclosure  is,  that  the  premises,  notwithstand- 
ing the  declaration  of  abandonment,  constituted  the  homestead  of 
the  parties  until  the  declaration  was  recorded ;  and  that  the  mort- 
gage, having  been  executed  before  such  record  was  made,  is  invalid 
and  void.  The  Court  below  held  that  the  record  of  the  declaration 
was  essential  to  its  efficacy  as  an  abandonment  of  the  homestead 
claim;  but  as  it  appeared  the  mortgaged  premises  exceeded  in 
value  the  amount  of  the  exemption  allowed  by  law,  it  directed, 
npon  the  report  of  appraisers  appointed  for  that  purpose,  a  portion 
of  the  premises  to  be  set  apart  to  the  parties  as  a  homestead,  and 
decreed  a  sale  of  the  remainder.  From  the  decree  both  parties 
appeal  —  the  plaintiff  objecting  that  the  homestead  claim  was  al- 
lowed against  his  mortgage,  and  the  defendants  objecting  that  the 
mortgage  was  held  valid  for  any  purpose. 

In  considering  the  question  thus  presented  as  to  the  efficacy  of  the 
mortgage,  we  shall  assume  that  the  premises  constituted,  at  the  time 
of  its  execution,  the  homestead  of  the  mortgagors.  We  shall  not  stop 
to  notice  the  testimony,  which  creates  some  doubt  on  this  point,  or 

Cal.  Baps.  XX. —  18 
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the  equivocal  language  of  Davis  as  to  his  residence  in  San  Francisco, 
used  at  a  time  when  to  be  frank  was  simply  to  be  honest.  Assum- 
ing that  they  constituted  a  homestead,  they  became  so  by  th^- 
residence  of  the  mortgagors  thereon,  under  the  Act  of  1851.  That 
act  does  not  declare  what  shall  be  deemed  an  appropriation  of  prem- 
ises as  a  homestead,  or  what  shall  be  deemed  an  abandonment. 
These  matters  were  left  to  judicial  determination  upon  the  circum- 
stances presented  in  each  particular  case.  And  the  Courts  held 
that  occupancy  of  the  premises  by  the  husband  with  his  family  wa- 
presumptive  evidence  of  such  appropriation;  and  the  logical  con- 
sequence followed,  that  removal  from  the  premises  was  held  pre- 
sumptive evidence  of  their  abandonment  as  a  homestead.  (Forhrs; 
V.  Harper,  15  Cal.  202.)  The  amendatory  Act  of  18G0  changi^^ 
this,  and  declares,  as  to  homesteads  subsequently  acquired,  that  tin* 
appropriation  shall  be  made  by  a  declaration  in  writing,  signed  and 
acknowledged  by  the  parties,  and  recorded,  as  conveyances  are  ro- 
(juired  to  be  acknowledged  and  recorded ;  and  also,  that  an  abandon- 
ment shall  be  made  by  a  like  declaration,  signed,  acknowledged 
and  recorded  in  the  same  office  with  the  original  declaration  claim- 
ing the  premises.  The  provision  as  to  the  record  of  the  declara- 
tion of  abandonment,  as  will  be  thus  seen,  supposes  that  a  declara- 
tion of  claim  has  been  also  recorded ;  and  this  circumstance  must 
be  borne  in  mind  in  the  construction  of  the  fifth  section  of  the  Act 
of  1860.  That  section  enacts,  that  all  parties  entitled  to  homo- 
steads  imder  the  original  Act  of  1851,  shall  be  entitled  to  the 
benefits  of  the  amendatory  Act ;  but,  as  wc  construe  it,  not  abso- 
lutely without  any  further  proceedings  on  their  part,  but  as  parties 
holding  under  the  amendatory  Act  are  entitled — by  filing  a  Avritten 
declaration  claiming  the  premises.  The  proviso  following,  which  is 
to  be  read  in  connection  with  the  clause  in  question,  supposes  sucli 
declaration  is  to  be  made ;  it  does  not  provide  that  the  declaratioii 
shall  be  made,  but  assuming  that  it  is  to  be  made,  it  extends  to  the 
j)arties  the  privilege  of  making  it  for  one  year,  and  without  allogini> 
an  actual  residence  at  the  time,  in  case  there  has  been  a  temporary 
abandonment.  And  in  the  same  manner  we  read  the  last  clause  of 
the  first  paragraph  in  connection  with  the  proviso.  Homesteads 
acquired  under  the  Act  of  1851  shall  be  protected  to  the  same  ex- 
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tent  and  in  the  same  manner  as  if  acquired  under  tlie  amendatory 
Act — ^not  absolutely,  without  any  action  on  the  part  of  the  parties*, 
but  upon  their  filing  a  written  declaration  claiming  the  premises; 
for  if  no  declaration,  says  the  same  section,  be  filed  within  one  year, 
the  homestead  shall  be  deemed  to  have  been  abandoned.  The  whole 
paragraph,  in  other  words,  read  with  what  follows,  amounts  to  tlii< : 
that  parties  having  homesteads  under  the  Act  of  1851  shall  be 
entitled -*- that  is,  shall  have  the  right  —  to  take  the  benefits  of  the* 
provisions  of  the  new  act,  and  to  claim  their  protection  upon  com- 
plying with  its  requirements.  It  is  not  the  intention  of  the  latter 
act  to  compel  parties,  against  their  consent,  to  accept  of  its  benefits 
or  submit  to  its  restrictions,  but  to  extend  to  them  the  privilege  to 
do  so,  if  they  choose.  Xor  is  it  the  intention  to  qualify  or  impair 
in  any  manner  the  rights  which  parties  may  hold  under  the  original 
act ;  but,  on  the  contrary,  to  secure  their  riglits,  as  they  existed  under 
its  provisions,  until  an  election  is  made  to  accept  of  the  conditions 
of  the  new  act  or  to  abandon  the  homestead,  for  which  purpose  the 
parties  are  allowed  one  year  —  a  period  which, by  a  subsequent  act, 
has  been  still  further  extended.  This  construction  removes  many  in- 
consistencies in  the  very  awkwardly  drawn  Act  of  1800,  and  also  ob- 
jections which  might  be  otherwise  urged  to  the  constitutionality  of 
some  of  its  provisions.  The  act  changes  the  estate  of  the  parties 
into  a  joint  tenancy;  but,  according  to  our  view,  only  upon  their 
consent,  evidenced  by  their  declaration  claiming  the  benefits  of  the 
act.  It  may  be  questioned  whether  it  is  within  the  legislativt'^ 
power  to  thus  change  the  estate  of  the  parties  without  such  cont^ent. 
{Dewey  v.  Lamhier,  7  Cal.  347.)  The  act  also  requires  a  record  of 
the  declaration  of  abandonment  to  be  filed,  as  we  have  stated,  in  the 
same  office  with  the  original  declaration  of  claim  — a  thine:  impos- 
sible, if  no  such  original  declaration  has  ever  been  made.  Construed 
as  only  applying  to  cases  where  a  declaration  of  claim  has  been  filed, 
the  act  affords  protection  to  the  honest  man,  and  prevents  the  perpe- 
tration of  gross  frauds,  such  as  has  been  attempted  in  the  present 
case.  In  our  judgment,  the  homestead  rights  of  Davis  and  wife? 
are  to  be  determined  by  the  Act  of  1851,  until  the  declaration 
claiming  the  premises  as  a  homestead  was  filed  for  record  in  1863, 
and  not  by  the  Act  of  1860.    The  mortgage  in  controversy,  there- 
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fore,  executed  upon  the  homestead  by  both  husband  and  wife  before 
such  declaration  was  made,  is  valid,  and  binding  upon  the  premises. 

The  conclusion  to  which  we  have  thus  arrived  upon  the  principal 
question  presented,  renders  it  unnecessary  to  notice  the  minor  ob- 
jections urged  to  the  decree  by  the  defendants.  The  decree  must 
be  reversed,  and  the  Court  below  directed  to  enter  a  decree  in  the 
usual  form  for  the  sale  of  the  entire  mort^iged  premises. 

Ordered  accordingly,  • 


CLARK  V.  HUBER. 

A  TENANT  fn  common,  although  he  may  as  against  a  stranger  reeover  In  eject- 
ment the  entire  premises,  cannot  In  such  action  recover  the  whole  of  the 
mesne  profits  or  damages  for  the  detention,  but  only  a  proportionable  part 
corresponding  to  his  Interost. 

Where  In  an  action  of  ejectment,  tried  by  the  Court  without  a  Jury,  a  judgment 
wa«  rendered  In  accordance  with  the  allegations  of  the  complaint  and  the 
finding  of  facts  by  the  Court  for  the  possession  of  the  premises,  and  for  double 
the  amount  of  damages  to  which  the  evidence  showed  that  the  plaintiff  was 
•entitled,  and  for  this  error  a  new  trial  was,  on  motion  of  defendant,  ordered, 
from  which  order  the  plaintiff  appealed,  assigning  as  error  that  the  Court 
helow  should.  Instead  of  granting  a  new  trial,  have  allowed  plaintiff  to  remit 
the  excessive  damage :  Ileld,  that  this  Court  would  not  reverse  the  order ;  that, 
although  the  Court  below  might  have  ordered  the  Judgment  to  stand  on 
remission  of  the  excessive  damage,  yet  Its  action  was  a  pure  matter  of  discre- 
tion, which  this  Court  will  not  review  upon  appeal. 

Where  there  Is  a  discrepancy  between  the  finding  of  facts  and  the  judgment,  this 
Court  may,  on  appeal,  order  the  proper  modification  of  the  judgment;  but 
where  the  judgment  is  in  harmony  with  the  pleadings  and  the  finding  of 
facta,  and  is  erroneous  by  reason  of  a  variance  between  the  finding  and  the 
proof,  this  Court  will  not  modify  the  judgment  to  suit  the  proof. 

Appeal  from  the  Third  Judicial  District. 

The  facts  are  stated  in  the  opinion, 

J.  Clarke,  for  Appellant. 

I.  The  order  for  a  new  trial  was  made  on  the  ground  of  sup- 
posed error  of  law  arising  on  the  trial,  and  therefore,  there  being 
no  question  of  discretion,  or  abuse  of  discretion,  in  the  case,  this 
Court  will  review  the  question  of  law ;  and  if  it  differ  with  the 
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Court  below,  will  reverse  the  order  for  a  new  trial  and  direct  the 
judgment  to  stand.     (Patterson  v.  Ely,  19  Cal.  28.) 

II.  The  Judge  below  should  not  have  forced  the  plaintiff  to  a 
new  trial,  because  he  had  offered  no  proof  as  to  one  moiety  of  the 
mesne  profits  but  should  have  given  the  plaintiff  the  election  to 
abandon  or  release  his  cause  of  action  as  to  that  moiety  or  submit 
to  a  new  trial.  This  plaintiff  would  cheerfully  have  done,  had  the 
point  been  made ;  the  defendant  being  utterly  insolvent,  and  the 
judgment  for  mesne  profits  being  of  no  value.  This  Court,  it  is 
believed,  will  adopt  the  same  course ;  and  to  that  end  the  })laintiff 
hereby  offers  to  release  the  moiety,  or  indeed  the  whole  of  the 
judgment  for  mesne  profits,  but  asks  that  the  judgment  for  the  po3« 
session  of  the  land  may  stand. 

L.  Archer,  for  Respondent. 

XoRTOx,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J. 
and  Cope,  J.  concurring. 

This  is  an  action  of  ejectment.  The  plaintiff  claimed  to  be 
seized  in  fee  and  entitled  to  the  possession  of  the  whole  of  the 
])romises  described  in  the  complaint,  and  to  be  entitled  to  damages 
for  withholding  the  possession  since  the  second  day  of  April,  1859. 
The  Court,  before  whom  the  case  was  tried  without  a  jury,  found 
that  the  plaintiff  was  entitled  to  the  possession  of  the  premises, 
and  that  the  damages  for  the  withholding  were  $1,566,  and  gave 
judgment  that  the  plaintiff  recover  possession  of  the  premises,  and 
also  recover  tlie  amount  of  the  damages  so  found.  It  appears  from 
the  evidence,  however,  that  the  plaintiff  was  only  seized  and  en- 
titled to  the  possession  of  an  undivided  half  part  of  the  premises, 
as  a  tenant  in  common  with  some  other  person  not  a  party  to  this 
action;  and,  on  a  motion  made  for  the  purpose,  the  Court  set  aside 
the  judgment  and  ordered  a  new  trial.  From  this  order  the  plain- 
tiff appeals. 

The  plaintiff,  though  conceding  that  the  judgment  for  the  dam- 
ages should  only  have  been  for  one-half  the  sum  awarded,  claims 
that  the  Court  should  have  given  him  the  option  to  remit  the  excels 
of  the  damages,  and  allowed  the  judgment  to  stand  upon  his  so  do- 
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ing,  and  that  this  Court  may  now  order  that  to  be  done.  Wc  think 
we  cannot  do  this.  The  order  of  the  Court  granting  a  new  trial 
was  strictly  correct ;  and,  although  the  Court  might  have  "made  an 
order  allowing  the  judgment  to  stand  upon  the  excess  of  damages 
being  remitted,  yet  it  was  a  pure  matter  of  discretion.  Not  to 
have  done  so,  cannot  be  considered  an  error  which  this -Court  can 
correct  on  appeal. 

If  the  finding  of  the  Court  had  been  that  the  plaintiff  was  en- 
titled to  the  possession  of  only  an  undivided  half  part  of  the  prom- 
ises, as  a  tenant  in  common  with  a  person  not  a  party  to  the  action, 
then  we  might  have  corrected  the  judgment  as  to  damages,  and 
ordered  it  to  be  made  to  conform  with  the  finding.  But  as  it  is, 
the  judgment  is  in  harmony  with  the  finding  and  with  tlie  plain- 
tiff's claim  in  his  complaint,  and  this  Court  cannot  correct  the 
finding  of  fact. 

Order  granting  a  new  trial  affirmed,  and  cause  remanded  for 
further  proceedings. 


TABLE  MOUNTAIN  TUNNEL  00  v.  STRANAHAN  et  al 

A  WRITTEN  conveyance  Is  not  necessary  to  the  transfer  of  a  mining  claim. 

The  rl«:ht  to  mining  ground,  acquired  by  appropriation,  rests  upon  possession 
only;  and  rights  of  this  character,  not  amounting  to  an  interest  In  the  land, 
are  not  within  the  statute  of  frauds,  and  no  conveyance  other  than  a  transfer 
of  possession  is  necessary  to  pass  them. 

Thus,  where  tlie  owners  of  a  mining  claim,  previously  located  hy  themsolvoa 
and  others,  became  incorporated,  and  placed  the  corporation  thas  formed  in 
possession  of  the  claim  as  their  successor  in  Interest,  with  the  evident  inten- 
tion that  whatever  rights  the  uniQcorporat%d  individuals  had  should  pass  to 
the  corporation :  Held,  that  the  title  to  the  claim  passed  to  the  corporation  as 
effectually  as  it  would  If  the  transfer  had  been  accompanied  by  a  conveyance 
In  writing. 

Possession  of  mining  ground,  acquired  l)y  an  entry  under  a  claim  for  mining  pur- 
poses, upon  a  tract  the  bounds  of  which  are  distinctly  defined  by  physical 
marks,  accompanied  with  actual  occupancy  of  a  part  of  the  tract,  is  sufficient 
to  enable  the  possessor  to  maintain  ejectment  for  the  entire  claim,  altlvMit^h 
snch  acts  of  appropriation  are  not  done  in  accordance  with  any  local  miaiu;i 
rule. 

English  ▼.  Johmon  (17  Cal.  107)  affirmed. 
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The  exclnslon,  therefore,  of  evidence  tending  to  prove  a  poMeaslon  of  this  char- 
acter, iB  error. 

Although  mining  ground  may  he  located  in  the  absence  of  local  regulations,  yet 
the  extent  of  such  location  is  not  without  limit.  The  quantity  taken  must  be 
reasonable ;  and  whether  it  be  so  or  not  will  be  determined  In  such  cases  by 
the  general  usages  and  customs  prevailing  upon  the  subject  If  an  unreason- 
able quantity  be  included  within  the  boundaries,  the  location  will  not  be 
effectual  for  any  purpose,  and  possession  under  it  will  only  extend  to  the 
ground  actually  occupied. 

Upon  the  question  of  reasonableness  of  the  extent  of  a  mining  location,  a  general 
custom,  whether  existing  anterior  to  the  location  or  not,  may  be  given  in 
evidence;  but  a  local  rule  stands  upon  a  different  footing,  ajid  cannot  be 
introduced  to  affect  the  validity  of  a  claim  acquired  previous  to  its  establish- 
ment. 

Appeal  from  the  Fifth  Judicial  District. 

Ejectment  to  recover  nine  himdred  and  twenty-six  feet  of  an 
underground  channel  claimed  by  plaintiflF?.  The  possession  of  the 
trround  by  defendants  is  admitted  by  the  pleadings. 

In  June,  1852,  a  mining  association,  called  the  "  Experimental 
^^ompany/'  or  "Allen  Oliver  &  Co.,"  commenced  a  tunnel  for  the 
]nirpo8e  of  piercing  an  old  subterranean  channel  in  Tabic  Moun- 
tain, (then  first  discovered)  containing  gold.  This  comi)any  con- 
sisted, originally,  (in  May,  1852)  of  Allen  Oliver,  John  Oliver.  .1. 
Stanfield,  S.  Stanfield,  e!  Darling  and  J.  D.  Lyon. 

In  June,  1856,  the  two  Olivers  and  Lyon  placed  the  following 
notice  near  the  mouth  of  the  tunnel : 

"Notice  is  hereby  given  that  the  Experimental  Tunnel  Company 
flaim  this  channel,  with  all  its  dips  and  angles,  through  Table 
"Mountain,  in  a  westerly  or  northerly  direction,  with  the  right  to 
mnnel  and  work  the  same  from  this  gulch  or  the  next  gulch  to  tb^^ 
westward,  or  from  both,  if  found  necessary. 

(Signed.)  "  Allen  Oliver  &  Co." 

It  does  not  appear  that  J.  Staiifiehl,  S.  Stanfield  or  R.  Darlinir 
fver  worked  upon  the  claim,  or  did  anything  to  it  whatever.  In 
"May,  1852,  their  names  were  used  as  members  of  thn  company. 
In  June,  1852,  the  foregoing  notice  was  placed  up,  and  the  tunnel 
was  continuously  worked  by  Daniel  Oliver,  John  Oliver  and  J.  D. 
Lyon,  towards  the  channel  of  the  mountain,  until  the  second  day  of 

:^ray,  1854. 

In  1  ^53  the  bounds  of  this  claim  were  run  off  and  designated  by 
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blazed  trees.  This  was  the  same  claim  as  that  worked  by  Oliver 
&  Co.  in  1852.  A  subsequent  survey  was  made,  by  two  witnesses, 
of  this  claim  in  1857.  These  witnesses  testify  that  they  found  the 
old  blazes  of  the  former  survey  on  the  trees. 

In  1854,  May  2d,  Daniel  Oliver,  John  Oliver  and  J.  D.  Lyon, 
in  conjunction  with  eleven  others,  formed  themselves  into  a  cor- 
poration (the  present  plaintiff)  for  the  more  advantageous  working 
of  the  claim,  Allen  Oliver  becoming  president,  J.  D.  Lyon,  secre- 
tary, and  John  Oliver  one  of  the  trustees. 

The  record  of  incorporation,  filed  May  2d,  1854,  thus  states  the 
purposes  of  the  incorporation : 

"  That  the  operations  of  said  company  shall  be  confined  to  the 
prosecution  and  completion  of  the  tunnel  heretofore  known  as  the 
Experimental  Tunnel,  which  said  work  was  commenced  on  or  about 
the  first  day  of  June,  1852,  and  is  situated  in  township  number 
three,  county  and  State  aforesaid." 

The  notice  of  the  old  Experimental  Company  was  also  taken 
down,  and  the  following  inserted  in  lieu  thereof : 

"  Claim  of  Table  Mountain  Tunnel  Company. 

"  This  claim  comprises  the  claim  held  and  occupied  by  the  Ex- 
perimental Company  since  its  location,  on  June  12th,  1852,  up  to 
this  date,  and  is  situated  near  Jamestown,  Tuolumne  county,  Cali- 
fornia ;  said  claim  commences  about  one  hundred  and  ten  feet  west 
from  the  entrance  of  the  upper  tunnel  of  said  company,,  and  com- 
prises the  channel  there  existing,  from  this  point,  with  its  dips  and 
angles,  through  Table  Mountain ;  said  cliannel  having  been  hereto- 
fore unworkable  on  account  of  water,  as  was  proven  by  many  fruit- 
less efforts  made  previous  to  the  location  of  said  claim. 

"  Allen  Oliver,  President. 

"  J.  D.  Lyon,  Secretary. 

"May  2d,  1854.'^ 

The  claim  was  also  surveyed  by  the  County  Surveyor  in  1861, 
from  the  old  landmarks,  and  a  map  of  it  produced  in  Court. 

In  1855,  January  9th,  the  miners  of  Table  Mountain  passed  a 
code  of  laws,  providing,  among  other  matters,  that  a  claim  for  each 
in§n  should  not  exceed  three  hundred  feet  in  width  at  the  base  of 
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the  mountain ;  that  no  person  should  hold  more  than  one  claim  by 
location ;  that  the  bounds  of  claims  should  be  established  and  de- 
fined by  permanent  erections  of  wood  or  stone  at  each  comer,  and 
a  notice  at  each  end,  and  should  be  recorded;  that  "companies 
having  already  located  and  worked  upon  their  claims  shall  have 
one  week  to  establish  their  boundaries  according  to  the  above  pro- 
visions ;  and  in  the  last  section  that  "  the  foregoing  mining  rules 
and  regulations  shall  not  be  so  construed  as  to  conflict  in  any  way 
with  any  claims  already  located  and  worked  upon." 

The  length  of  plaintiff's  claim  along  the  mountain,  as  fixed  by 
the  blazing  of  trees  in  1853,  and  the  subsequent  surveys,  was  some- 
thing over  4,000  feet. 

Since  the  incorporation,  plaintiff  has  been  continuously  at  work 
driving  the  original  timnel,  and  working  the  channel,  but  it  does 
not  appear  that  it  has  complied  with  the  local  mining  laws  passed 
in  1855,  in  respect  to  marking  boundaries  and  recording. 

On  the  tenth  of  January,  1855,  (the  day  after  the  passage  of 
the  miner's  rules)  the  defendants  located  a  claim  on  the  mountain 
in  aceordanee  with  the  mining  rules,  their  boundaries  embracinir 
some  2,000  feet  in  length  of  the  groimd  claimed  by  plaintiff,  and 
defendants  have  since  been  engaged  in  running  a  tunnel  into  their 
daini,  and  after  striking  the  channel,  in  working  the  same.  At  thf^ 
time  the  action  was  commenced,  the  tunnel  of  defendants  extended 
into  the  claims  of  plaintiff  nine  hundred  and  twenty-six  feet. 

The  plaintiff  having  proved  the  facts  in  reference  to  its  title, 
substantially  as  above  stated,  but  ha\ang  shown  no  conveyance  to 
itself  from  the  Experimental  Company,  or  any  of  the  original 
locators,  rested,  and  defendants  moved  the  Court  to  strike  out  "  all 
testimony  given  by  plaintiffs  of  any  acts  of  ownership  or  posses- 
sion of  the  ground  or  claim  in  dispute,  on  the  part  of  any  members 
of  the  Experimental  Company,  or  any  members  of  the  plaintiff 
corporation,  prior  to  the  date  of  incorporation,  on  the  ground  that 
no  conveyance  had  been  shown  to  the  corporation  from  the  Experi- 
mental Company,  or  from  such  members,  of  the  claim  or  right  of 
possession  of  the  latter. 

The  Court  granted  the  motion,  to  which  plaintiff  excepted.  The 
Court  also  at  the  request  of  defendants  instructed  the  jury  as  follows : 
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"  The  jury  are  instructed  to  disregard  all  testimony  given  on  the 
trial  in  relation  to  the  acts  of  the  Olivers,  or  of  the  Experimental 
Company,  or  any  other  company  or  person,  in  connection  with  the 
claim  of  the  Table  iloimtain  Company,  all  such  testimony  having 
Ijeen  ruled  out  by  the  Court. 

"The  Table  Mountain  Tunnel  Company  can  only  claim  title 
through  their  own  acts,  unconnected  with  the  rights  or  acts  of  any 
former  claimant  of  the  same  ground,  and  the  jury  are  instructed 
to  disregard  all  evidence  given  by  the  plaintiffs  in  support  of  their 
claim,  of  acts  done  i)rior  to  the  second  of  May,  1854.  Whatever 
rights  plaintiffs  may  have  must  have  accrued  since  that  date." 

The  Wallaville  laws,  referred  to  in  the  opinion,  were  a  set  of 
rules  established  by  the  miners  in  the  vicinity  of  Table  Mountain, 
in  1861,  and  amended  in  1853,  regulating  the  location  and  holding 
of  ravine  and  surface  diggings.  These  rules  were  offered  in  evi- 
dence by  the  dofciidants,  and  admitted  under  plaintiffs'  objection. 

The  jury  returned  a  verdict  for  defendants,  and  a  motion  for 
new  trial  having  been  made  and  denied,  from  tliis  order,  and  also 
from  the  judgment,  plaintiffs  appeal. 

H.  P.  Barber,  for  Appellants. 

Ejectment  is  a  possessory  action.  "With  us  the  Judgment  is 
conclusive  of  only  two  points  —  the  riclit  of  possession  in  the  plain- 
tiffs, and  the  occupation  of  the  dofondant  at  the  institution  of  the 
.nit"     (Youni  v.  Howell,  14  Cal.  408.) 

The  mere  fact  of  the  owners  fMriniii,^:  themselves  into  a  corp.  ra- 
tion, could  not  deprive  them  of  all  the  evid^^nces  of  possession, 
arising  from  posting  notices,  marking  l)ounds,  and  the  continuous 
labor  of  two  prior  years,  nor  could  tlie  change  of  name  from  Allen 
Oliver,  John  Oliver  and  J.  D.  Lyons,  to  "^  Tlie  Table  ^Mountain 
Tunnel  Company,"  produce  this  singular  effect. 

The  incorporation  had  taken  ]ilace  some  seven  years  before  suit 
was  brought,  and  had  the  slightest  necessity  existed  for  a  paper 
title,  the  Court,  in  analogy  to  the  barring  of  suits  by  limitation, 
would  have  presumed  a  grant  or  license  from  the  original  propne- 
tors  to  the  corporation.  (Angel  on  Water  Courses,  sec.  203 ;  An- 
gell  &  Ames  on  Corp.,  sec.  252;  SmUh  v.  Main  B.  T.  Co.,  18 
Cal.  111.) 
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On  the  other  hand^  if  our  possession  were  adverse  to  the  pro- 
prietors, it  had  been  continued  seven  years,  and  of  course  all  re- 
covery against  us  in  their  favor  was  barred  by  limitation. 

If  the  two  Stanfields  and  Darling  (formerly  belonging  to  the 
Experimental  Company)  still  retained  their  shares,  and  had  not 
relinquished  them  to  the  corporation,  then  they  held  as  tenants  in 
<  ommon  with  the  corporation,  and  the  possession  of  one  tenant  in 
common  is  the  possession  of  all.  (Waring  v.  GroWj  11  Oal.  366 ; 
n^o  V.  Columbet,  12  Cal.  414.) 

Viewing  the  case  in  this  light,  then,  and  that  the  Stanfields  and 
Darling  still  retained  their  interest  as  individuals,  the  only  possibk' 
ilefect  in  the  proceedings  would  be,  that  in  suing  without  them, 
there  was  a  nonjoinder  of  parties  plaintiff  not  apparent  on  the 
record,  which  must  be  taken  advantage  of  by  answer,  or  it  is 
deemed  waived.     (Practice  Act,  sees.  44-5.) 

It  is,  we  believe,  the  first  time  in  legal  proceedings  that  thi? 
claims  of  a  party  in  possession  of  a  piece  of  groimd,  evidently  at 
any  rate  with  the  express  assent  of  one-half  the  original  proprietors, 
has  been  postponed  to  that  of  a  mere  stranger,  an  intruder,  who 
•  loes  not  in  any  manner  connect  himself  with  the  ownership  or  title 
uf  any  one  of  the  original  proprietors. 

By  referring  to  dates,  the  Court  will  observe,  in  connection  with 
the  charges  given  by  the  Court,  the  unjust  effect  of  this  most 
( xtraordinary  ruling. 

In  1853  the  Experimental  Company  marked  out  its  boundaries. 
In  1864  plaintiffs  entered  as  a  corporation,  stating  in  their  act  of 
incorporation  and  notice  that  their  sole  object  was  to  work  the  tun- 
nel and  claim  of  the  old  Experimental  Company.  In  1855  de- 
fendants marked  out  the  bounds  of  their  claim.  Plaintiffs  did  not 
axrain  mark  the  bounds  of  their  claim  till  1857. 

Now,  as  the  Court  struck  out  all  evidence  of  any  act  of  posses- 
sion by  any  of  the  parties  through  whom  we  claimed  prior  to  the 
(late  of  our  incorporation,  (May  2d,  1854)  of  course  all  evidence 
(►f  labor,  and  all  marking  of  boundaries,  antecedent  to  1854,  was 
stricken  out.  Our  only  actual  marking  of  bounds  prior  to  185  [ 
was  in  1853,  and  of  course  this  was  stricken  out,  leaving  us  with- 
out any  boimdaries.    Our  next  survey  after  entering  as  a  corpora- 
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tion  was  in  1857.  Defendants  proved  a  marking  of  bounds  on 
their  part  in  1855.  And  as  we  had  had  our  evidence  of  boundaries 
in  1853  stricken  out,  and  had  not  re-marked  them  till  1857,  of 
course,  imder  the  ruling  of  the  Court,  our  very  boundary  lines 
dated  only  from  1857,  and  thus  defendants'  marking  of  boundaries 
in  1855  was  made  superior  to  ours  in  1853. 

On  the  same  principle,  if  A,  B  and  C  owned  a  field  inclosed  by 
a  fence,  and  formed  themselves  afterwards  into  a  corporation, 
before  they  could  derive  any  advantage  from  the  fence  as  a  bound- 
ary, they  would  have  to  tear  it  down,  and  build  a  new  one,  so  as  to 
make  it  the  act  of  the  corporation. 

How  the  Court  would  have  decided  in  case  of  a  mine  or  hole  in 
the  ground,  it  is  difficult  to  say. 

And  yet  the  fence  in  the  one  case  and  the  sides  of  the  hole  in 
the  other,  would  only  be  evidence  of  acts  constituting  an  intention 
to  possess.     (ElUcott  v.  Pearl,  10  Peters,  412.) 

The  Court  evidently  proceeded  on  the  ground  that  no  acts  done 
by  prior  parties  could  be  invoked  by  the  corporation  without  show- 
ing an  actual  transfer,  even  as  against  an  intruder;  forgetting  that 
ejectment  is  a  possessory  action,  and  that  he  who  enters  into  a 
mining  claim,  defined  by  metes  and  bounds,  and  posts  notices  in- 
dicative of  his  intention  to  work  the  same,  becomes  just  as  much 
possessed  of  the  land  within  those  boundaries,  for  mining  purposes, 
as  though  it  were  surrounded  with  a  fence.  It  is  the  usual  and 
ordinary  mode  of  becoming  possessed  of  land  for  mining  purposes, 
and  as  such,  has  a  legal  common  law  recognition.  (^English  v. 
Johnson,  17  Cal.  107.) 

Caleb  Dorsey,  for  Respondents. 

The  action  of  the  Court  in  excluding  plaintiffs'  testimony  was 
proper.  Plaintiffs  first  proved  that  in  1852  the  Oliver  company 
took  up  a  claim  on  Table  Mountain ;  that  afterwards  the  Experi- 
mental Tunnel  Company  took  possession  of  the  same  claim.  The 
extent  of  that  claim  was  indefinite  and  uncertain,  being  defined  by 
no  metes  and  bounds.  In  1854  plaintiffs  became  incorporated, 
and  pretend  to  have  taken  possession  of  the  same  claim,  which  is 
also  indefinite,  as  appears  from  their  notice. 
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The  plaintiffs  show  no  transfer  of  possession  nor  conveyance  to 
them  from  the  Experimental  Tunnel  Company,  or  the  Oliver  com- 
pany; and  as  there  is  no  evidence  of  their  having  derived  title 
through  any  prior  owners,  the  Court  decided  correctly  in  striking 
out  all  the  testimony  which  had  previously  been  given  relative  to 
the  acts,  declarations  and  possession  of  the  Experimental  Tunnel 
Company  prior  to  the  incorporation  of  plaintiffs.  In  order  that  the* 
acts  and  declarations  of  the  prior  owners  relative  to  the  ground  in 
'lispnte  should  be  evidence  for  plaintiffs,  as  to  the  extent  of  their 
] possession,  it  is  indispensable  for  jiem  to  show  that  they  derived 
their  title  from  such  prior  owners,  rrLich  they  failed  to  do.  It  was 
no  error,  then,  for  the  Court  to  strike  out  the  testimony.  For  the 
same  reasons,  we  contend  that  it  was  no  error  for  the  Court  to 
charge  the  jury  not  to  take  into  consideration  any  evidence  which 
had  been  given  relative  to  the  acts;  vl'^.li]ai'ations  or  possession  of 
the  Oliver  company  or  Experimenta?  liinnel  Company,  in  relation 
io  the  disputed  ground,  which  to:^  place  prior  to  plaintiffs'  incor- 
])oration. 

A.  P.  Crittenden,  also  for  Respondents. 

The  plaintiffs  had  no  actual  possession  of  anything  but  the  tun- 
nel. Had  they  any  constructive  possession  ?  Thero  is  no  way  by 
which  such  possession  could  be  acquired  other  than  by  their  own 
acts  in  marking  out  the  boundaries  of  their  claim,  in  accordance 
with  some  mining  regulation,  or  by  holding  some  conveyance,  lease 
or  other  instrument  made  by  a  party  professing  to  have  right,  and 
defining  the  limits  of  the  claim.  (Hicks  v.  Bell,  3  Cal.  224 ;  Att- 
v'ood  V.  Fricot,  17  Id.  42 ;  English  v.  Johnson,  Id.  lOi).) 

The  mere  incorporation  of  the  plaintiffs,  of  course,  created  no 
right  of  property.  It  created  a  new  being,  distinct  from  the  indi- 
viduals w^ho  composed  it,  and  capable  of  acquiring  and  holding 
property.  When  thus  created,  it  could  only  acquire  rights  of 
j)roperty  in  the  same  mode  as  an  individual.  (Grant  on  Corpora- 
tions, 1-4.) 

Kor  did  any  right  of  property,  vested  in  any  of  the  individual 
iiiembers,  pass  to  or  become  vested  in  the  company  by  its  incor- 
])oration,  or  by  its  declaration  of  the  purpose  for  which  the  corpora- 
tion was  created- 
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It  is  not  proven  that  Allen  Oliver,  John  Oliver  and  J.  D.  Lyons 
were  the  only  persons  working  the  claim  at  the  time  of  the  incor- 
poration. But  if  this  were  so,  it  would  not  follow  that  the  rights  of 
those  persons  passed  to  the  corporation  without  assignments,  and  by 
mere  force  of  the  certificate. 

The  notice  posted  by  the  corporation  does  not  in  any  manner  de- 
'fine  the  extent  of  the  claim  to  which  it  refers ;  but  on  the  contrary, 
distinctly  repudiates  the  boundaries  now  claimed.  It  claimed  the 
channel  through  Table  Mountain,  with  all  its  dips  and  angles ;  and 
this  channel,  if  there  be  one,  as  contended  by  plaintiffs,  is  many 
miles  in  length.  Instead  of  apprising  any  one  of  the  boundaries  of 
any  claim,  it  asserted  its  indefiuiteness. 

It  is  true,  it  refers  to  the  claim  held  and  occupied  by  the  Ex- 
perimental Tunnel  Company  since  its  location  in  June  12th,  1852  ; 
but  the  claim  of  the  Experimental  Company  in  June,  1852,  was 
that  specified  in  its  notice,  which  also  was  indefinite,  and  was  no»: 
from  that  day  held  or  occupied  by  that  company  at  all  —  for  noticM» 
is  not  occupation. 
JThe  plaintiffs  are,  on  their  own  showing,  claimants  of  4,500  feot 
measured  along  the  base  of  the  mountain;  that  is,  nine  hundre-l 
feet  to  the  man;  their  claim  having  been  taken  up  in  the  abseiu-c 
of  any  mining  law  whatever,  by  six  persons.  Such  a  claim,  I  sub- 
mit, they  could  not  hold  as  against  persons  entering  imder  the  min- 
ing laws  adopted  in  January,  1855  —  in  other  words,  against  tli^' 
defendants  in  this  case — but  their  claim  would  be  reduced  to 
eighteen  hundred  feet,  being  three  hundred  feet  to  the  man,  ami 
being  so  reduced,  would  not  extend  to  the  defendants'  claim. 

I  am  not  aware  that  this  Court  has  ever  decided  that  in  the  ab- 
sence of  mining  laws,  a  person  may  mark  out  and  hold  any  amount 
of  raining  ground,  and  that  his  claim  cannot  be  reduced  by  the  sub- 
sequent adoption  of  mining  laws.  On  the  contrary,  there  are 
strong  intimations  the  other  way,  and  the  case  of  English  v.  John- 
son  seems  to  be  directly  against  it.  The  doctrine  is  unreasonable, 
and  in  conflict  with  the  whole  theory  of  our  mining  claims. 

It  is  true,  as  sometimes  said  by  the  Court,  mining  laws  cannot 
divest  existing  rights.  But  how  can  a  right  exist  which  has  no 
foundation  in  law  or  custom — ^no  other  foundation,  indeed,  than  the 
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will  of  the  person  asserting  it?  I  speak  now  of  a  right  supposed  to 
result,  not  from  actual  possession,  for  that  is  founded  on  law,  but 
from  a  constructive  possession,  such  as  is  contended  for  here. 
How,  in  the  absence  of  rule  or  limit,  furnished  either  by  law  or 
by  mining  regulations,  which  have  the  force  of  law,  can  there  be 
any  such  thing  as  constructive  possession } 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J. 
and  NoBTON,  J.  concurring. 

The  plaintiff  is  a  mining  corporation,  and  the  suit  is  brought  to 
eject  the  defendants  from  nine  hundred  and  twenty-six  feet  of  a 
mining  claim,  the  ownership  of  which  is  alleged  to  be  in  the  plain- 
tiff. The  claim  was  located  in  1852,  by  an  association  of  individuals 
calling  themselves  the  Experimental  Tunnel  Company,  wlio  posted 
a  notice  and  proceeded  with  the  construction  of  a  tunnel.  In  185o 
the  boundaries  of  the  claim  were  run  off  and  marked  by  the  blazing 
of  trees  at  the  corners  and  along  the  lines ;  and  the  work  upon  the 
tunnel  was  continued  by  certain  of  tlio  memlx^rs  of  the  company 
until  the  plaintiff  took  possession  in  1854.  The  ])laintiff  became  a 
corporation  on  the  second  of  May,  1854,  the  articles  of  incorpom- 
tion  being  signed  by  the  only  members  of  the  Expori mental  Com- 
pany who  seem  to  have  participated  in  the  affairs  of  tlint  company, 
and  specifying  as  the  object  of  the  corporation,  "the  prosecution  and 
completion  of  the  tunnel  heretofore  known  as  the  Experimental 
Tunnel."  These  members  of  the  Experimental  Company  were 
made  officers  of  the  corporation,  and  entered  ujmn  the  discharge  of 
their  duties  as  such — one  of  them  as  president,  another  as  secretarv, 
and  a  third  as  one  of  the  trustees.  On  the  day  the  articles  wei-o 
filed,  the  notice  of  the  company  was  taken  down,  Jtud  tlie  followiiiii\ 
signed  by  the  president  and  secretarv  of  thecorporalion,  put  up  iu 
its  place:  ''Claim  of  Table  Moinitain  Tunnol  Com  pan  i/.  Thi'^ 
claim  comprises  the  claim  held  and  occupied  by  the  Experimrutjjl 
Tunnel  Company  since  its  location,  June  12tli,  1852,  no  to  tins 
date,  situated  near  Jamestown,  Tuolumne  eounty,  California.  Said 
claim  commences  about  one  hundred  tind  ten  feet  west  from  tlio 
entrance  of  the  upper  tunnel  of  said  company,  a7ideomjirisr>  ilio 
channel  there  existing  from  this  point,  with  its  dips  and  anirl(-\ 
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through  Table  Mountain;  said  channel  having  been  heretofore 
unworkable  on  account  of  water,  as  proven  by  many  fruitless 
efforts  made  previous  to  the  location  of  said  claim."  The  opera- 
tions of  the  plaintiff  were  commenced  inmiediately  thereafter,  and 
the  work  upon  the  claim  has  progressed  continuously  until  the 
present  time;  the  portion  in  controversy,  however,  not  yet  being 
reached.  In  1857  the  boundaries  of  the  claim  were  again  run  off 
and  marked,  and  in  1861  a  survey  was  made,  and  the  original 
marks  were  still  visible. 

The  defendants  claim  under  a  location  made  in  1856,  over- 
lapping that  of  the  plaintiff  to  the  extent  mentioned — of  nine 
hundred  and  twenty-six  feet.  On  the  day  preceding  the  location, 
the  miners  of  the  district  adopted  a  code  of  rules  for  their  govern- 
ment, and  the  location  was  made  in  the  manner  designated  in  these 
niles.  The  defendants  afterwards  proceeded  to  mine  within  the 
boundaries  of  the  plaintiff's  claim,  and  they  contend  that  under 
their  location  they  were  entitled  to  do  so.  The  rules  adopted  were 
limited  in  their  provisions  to  claims  subsequently  acquired,  and 
claims  previously  located  were  excluded  from  their  operation. 

The  case  was  tried  by  a  jury,  and  various  exceptions  taken 
during  the  progress  of  the  trial  are  relied  upon  for  a  reversal.  The 
plaintiff  gave  in  evidence  the  facts  stated  in  relation  to  the  Experi- 
mental Company,  and  one  of  the  errors  assigned  is  that  this  evi- 
dence was  afterwards  stricken  out.  The  Court  considered  a  con- 
veyance from  the  company  necessary  to  invest  the  plaintiff  with 
their  rights,  and  the  evidence  was  stricken  out  on  tlic  ground  that 
no  conveyance  had  been  shown.  We  are  of  opinion  that  the  Court 
erred  in  this  respect,  and  that  a  conveyance  by  deed  would  have 
passed  no  greater  interest  than  the  plaintiff  acquired  by  a  transfer 
of  the  possession.  Rights  resting  upon  possession  only,  and  not 
amounting  to  an  interest  in  the  land,  are  not  w4thin  the  statute 
of  frauds,  and  no  conveyance,  other  than  a  transfer  of  possession, 
is  necessary  to  pass  them.  The  rights  of  the  company  were  of 
this  character,  and  the  transfer  of  possession  was  as  effectual  for 
the  purpose  intended  as  if  it  had  been  accompanied  by  a  convey- 
ance in  writing.  The  plaintiff  was  put  in  possession  as  the  successor 
ic  interest  of  the  company,  and  the  intention  undoubtedly  was  that 
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whatever  rights  the  company  had  should  pass  with  the  possession. 
There  was  no  rcsorvation  in  that  respect ;  and  the  only  rational 
theory  npon  the  subject  is,  that  the  plaintiff  was  to  take  the  place 
of  the  company,  and  stand  in  the  same  position  with  regard  to  the 
claim.  The  possession  of  the  plaintiff  being  assailed^  the  acts  of 
the  company  showing  the  character  and  extent  of  that  possession 
were  at  least  pertinent^  and  the  ground  assumed  did  not  justify 
their  exclusion.  If  these  acts  were  sufficient  in  point  of  law,  the 
plaintiff  was  entitled  to  the  benefit  of  them ;  and  the  case  of  Eng- 
lish V.  Johnson  (17  Cal.  107)  is  decisive  of  the  matter.  There 
also  the  subject  of  dispute  was  a  mining  claim,  the  plaintiff  relying 
upon  prior  possession,  evidenced  by  work  done,  and  by  posting 
notices  and  marking  the  boundaries.  There  were  mining  regu- 
lations in  force  in  the  district,  but  neither  of  the  parties  claimed 
under  them ;  and  the  question  was  as  to  the  sufficiency  of  the  evi- 
dence of  possession.  "In  mining  claim?/'  said  the  Court,  "we 
require  no  otlier  acts,  as  evidence  of  possession,  than  those  usually 
exercised  by  the  owners  of  such  claims.  A  miner  is  not  expected 
to  reside  upon  his  claim,  nor  to  cultivate  the  ground,  nor  to  inclose 
it.  The  claim  is  usually  of  a  small  strip  of  land  compared  with  the 
extent  of  ground  generally  taken  up  for  agricultural  purposes.  Its 
only  value  is  in  working  it  and  extracting  minerals.  *  *  Wiiere 
a  claim  is  distinctly  defined  by  physical  marks,  possession  taken  for 
mining  purposes  embraces  the  whole  claim  thus  characterized, 
though  the  actual  occupancy  or  work  done  be  only  on  a  part,  and 
though  the  party  does  not  enter  in  accordance  with  raining  rules.'' 
The  jury  had  been  instructed  that  a  possession  of  this  character 
was  sufficient  to  maintain  the  action,  and  the  instruction  was  held 
to  be  a  correct  exposition  of  the  law  upon  the  subject.  In  the  case 
at  bar,  the  evidence  stricken  out  tended  to  prove  a  similar  pos- 
session, and  as  the  plaintiff  might  have  recovered  upon  it,  the  evi- 
dence was  improperly  excluded.  The  effect  of  the  evidence  was  a 
matter  for  the  jury,  and  whether  or  not  such  a  possession  was 
proved,  is  an  inference  from  the  facts  which  they  alone  were  com- 
petent to  draw.  The  Court  had  nothing  to  do  with  it,  and  the 
exclusion  of  evidence  tending  to  influence  the  result,  deprived  the 
jury  of  the  means  of  arriving  at  a  just  conclusion. 

Cal,  Rbp.  XX. —  14 
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It  is  suggested  that,  under  this  rale,  there  is  no  limit  to  the  quan- 
tity of  ground  that  may  be  located  as  a  mining  claim.  This  ob- 
jection applies,  however,  to  every  location  not  made  in  pursuance 
of  some  regulation  limiting  the  quantity,  and  the  result  flowing 
from  it  is  that  no  such  location  would  be  valid.  Of  course,  it  was 
not  intended  to  push  the  objection  to  that  extent,  but  we  cannot  ad- 
mit the  premise  and  avoid  the  conclusion  to  which  it  necessarily 
leads.  If  the  want  of  a  limit  shows  the  rule  to  be  wrong,  no  rule 
subject  to  the  same  objection  can  be  right,  and  a  location  made 
under  a  rule  of  this  description  must  of  necessity  be  invalid.  There 
is  another  answer,  however,  which  is  more  satisfactory,  as  it  goes 
to  the  foundation  of  the  objection,  and  furnishes  a  practical  solu- 
tion of  the  difficulty.  No  location  can  be  so  extended  as  to  amount 
to  a  monopoly;  and  in  the  absence  of  local  regulations  prescribing 
a  limit,  recourse  must  be  had  to  general  usage.  If  the  quantity  of 
ground  included  be  unreasonable,  the  location  will  not  be  effectual 
for  any  purpose,  and  possession  under  it  will  only  extend  to  the 
ground  actually  occupied.  In  other  words,  the  extent  of  the  occu- 
pancy will  determine  the  extent  of  the  claim,  and  whether  the  quan- 
tity is  unreasonable  or  not  must  depend  upon  the  customs  prevail- 
ing generally  upon  the  subject. 

The  mining  Jaws  of  the  "  Wallaville  District ''  were  improperly 
given  in  evidence,  for  the  reason  that  they  were  inapplicable  to  a 
claim  of  this  character. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

On  petition  for  rehearing,  Oopb,  J.  delivered  the  opinion  of  the 
Court — Field,  C.  J.  and  Noeton,  J.  ooncurring. 

We  are  asked  by  the  counsel  for  the  respondent  to  modify  cer- 
tain portions  of  the  opinion  delivered  by  us  in  this  case  On  looking 
at  the  mining  rules  of  the  Table  Mountain  District,  we  find  that  an 
error  was  committed  in  saying  that  claims  previously  located  were 
excluded  from  their  operation.  The  rules  contain  a  provision  to 
that  effect,  but  they  also  provide  that  persons  holding  such  claims 
shall  have  one  week  to  establish  their  boundaries  in  the  manner 
therein  required.  A  construction  of  these  provisions  is  unnecessary 
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for  the  purposes  of  this  appeal,  and  we  refer  to  the  matter  to  guard 
against  misapprehension^  to  which  the  language  of  the  opinion 
would  probably  lead. 

The  counsel  objects  to  that  portion  of  the  opinion  relating  to  the 
mode  of  determining  the  reasonableness  of  a  claim  in  the  absence 
of  local  regulations  limiting  the  extent.  He  understands  us  to  have 
said  that  in  such  case  recourse  must  be  had  to  general  usage  pre- 
viously established,  and  argues  that  under  this  rule  there  would  be 
no  means  of  imposing  a  limitation  upon  persons  whose  claims  were 
located  anterior  to  the  existence  of  customs  of  a  general  nature 
fixing  the  quantity.  We  think  the  opinion  does  not  warrant  the 
view  taken  of  it,  but  it  is  proper  to  say  that  while  a  general  cus- 
tom, whether  existing  anterior  to  the  location  of  the  claim  or  not, 
may  be  given  in  evidence  upon  the  question  of  extent,  a  mere  local 
regulation  stands  upon  a  different  footing.  The  former  results 
from  the  general  sense  of  the  mining  community  as  to  what  is  just 
and  reasonable  in  that  respect,  and  in  connection  with  the  particu- 
lar circumstances  of  the  case  may  be  safely  relied  on  in  arriving  at 
a  conclusion.  The  latter  owes  its  origin  to  the  will  and  discretion 
of  a  few  individuals,  and  operating  directly  upon  the  location 
sought  to  be  limited,  would  be  an  improper  and  unjust  criterion  of 
action;  as  in  many  cases  its  effect  would  be  to  deprive  persons  of 
})roperty  to  which,  prior  to  its  adoption  they  had  a  valid  legnl 
right. 

Eehearing  denied. 


MASON*  V.  CRONISE. 

Thi  defense  of  the  Statute  of  Limitations  may  In  our  practice  1>e  presented  bj 
demurrer,  where  It  appears  from  the  complaint  that  the  period  of  limitation 
has  elapsed  since  the  plaintiff  possessed  the  right  of  action,  and  no  facts  are 
alleged  taking  the  demand  from  the  operation  of  the  statute. 

Smith  ▼.  Richmond  (19  Cal.  476)  and  Barrlnger  v.  Warden  (12  Id.  311)  affirmed 
on  this  point. 

Judgments  recovered  in  the  Courts  of  the  State  are  within  the  first  subdivision 
of  the  seventeenth  section  of  the  Limitation  Act,  and  actions  thereon  are  barred 
by  the  lapse  of  five  years  from  the  time  they  are  rendered. 
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Appeal  from  the  Twelfth  Judicial  District, 

This  was  an  action  brought  in  the  District  Court  of  the  Twelfth 
District,  to  recover  a  balance  due  on  a  domestic  judgment  recov- 
ered in  the  Fourth  District  Court  of  this  State,  on  the  fourth  day 
of  April,  A.  D.  1853.  No  promise  to  pay  within  five  years,  nor 
any  other  circumstance  to  take  the  case  out  of  the  Statute  of  Lim- 
itations, is  set  up  in  the  complaint.  The  defendant  demurred,  on 
the  groimd  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  Court  gave  judgment  for  the  plain- 
tiff on  the  demurrer,  which  judgment,  having  become  final,  is  now 
appealed  from.  The  following  is  the  opinion  given  by  the  Judge 
of  the  Twelfth  District  Court,  upon  the  decision  of  a  similar  case, 
and  which  formed  the  basis  of  his  decision  in  this  case: — 

"  1.  Defendant  demurs  to  the  complaint,  and  relies  on  the  Stat- 
ute of  Limitations,  presenting  the  single  point  whether  domestic 
judgments  are  included  within  the  seventeenth  or  nineteenth  sec- 
tion of  that  Statute.  This  statute  was  passed  on  April  22d,  1850. 
Sec.  17  reads :  *  Within  five  years,  an  action  upon  a  judgment  or 
decree  of  any  Court  of  the  United  States,  or  of  any  State  or  ter- 
ritory within  the  United  States.'  While  this  language  would  in- 
clude California  as  a  ^  State  within  the  United  States/  it  is  not  the 
ordinary  language  in  which  that  idea  would  be  conveyed. 

"  The  section  then  proceeds :  ^  Within  four  years,  an  action  upon 
any  contract,  obligation  or  liability  founded  upon  an  instrument  of 
writing,  except  those  mentioned  in  the  preceding  section.'  This 
^  preceding  section '  is  section  sixteen,  but  the  evident  meaning  is 
the  preceding  clause  of  section  seventeen,  and  I  so  read  it.  Kec. 
19  reads:  'An  action  for  relief  not  before  provided  for,  must  be 
•commenced  within  four  years  after  the  cause  of  action  shall  have 
accrued.' 

"  On  the  same  day  the  Civil  Practice  Act  was  passed.  Soc.  1 73 
provided  Hhat  the  party  in  whose  favor  judgment  sliall  be  given, 
may  at  any  time  within  five  years  after  the  entry  of  the  jud^rnicnt, 
l)roceed  to  enforce  the  same  as  provided  by  that  act,'  —  referring 
to  the  issuing  of  execution. 

^*  2.  Sec.  174  authorized  '  the  issuing  of  an  execution  after  the 
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lapse  of  five  years  (without  limit)  by  leave  of  the  Court,  on 
motion,  on  the  oath  of  the  party,  or  other  proof,  that  the  judgment 
or  some  part  of  it  remained  due/ 

"  These  two  sections  are  substantially  the  same  as  the  corre- 
sponding sections  of  the  Practice  Act  of  1851,  except  that  the  Act 
of  1850  required  notice  to  the  opposite  party,  which  was  omitted 
in  the  latter  act. 

"In  the  five  hundred  and  thirty-second  section  of  the  Act  of 
1851,  the  attention  of  the  Legislature  is  directly  called  to  the 
(|U('stion  of  limitations  as  applied  to  particular  causes  of  action. 

"  3.  If  the  view  contended  for  by  defendant  be  correct,  that  the 
five  years'  clause  of  section  seventeen  includes  domestic  judgments, 
then  this  anomaly  would  be  presented,  that  the  Legislature  on  the 
same  day  determined  that  the  same  judgment  should  be  void  and 
insufficient  as  a  contract  or  cause  of  action,  and  at  the  same  time 
suflicient  to  support  an  execution  to  be  issued  upon  it  on  the  mere 
oath  of  the  party  that  something  was  due.  You  shall  not,  in  the 
solemn  form  of  an  action,  determine  whether  the  judgment  is  paid, 
l)eeause  our  Statute  of  Limitations  pronounces  the  judgment  null 
and  void,  and  no  cause  of -action;  but  you  may  by  summary  oath 
of  the  party  decide  that  very  question,  because  if  anything  is  due, 
the  Practice  Act  makes  the  judgment  good  for  an  indefinite  period 
beyond  five  years. 

"4.  A  judgment  is  a  contract  as  well  as  a  record.  (10  Cal. 
liOr).)  While  tlierefore  it  is  a  record  to  support  an  execution,  it 
must  also  be  a  contract  to  sustain  an  action,  unless  most  unequivo- 
cally declared  othei'wise  by  statute. 

"  Statutes  relating  to  the  same  subject  matter  must  be  so  con- 
strued that  all  parts  of  them  may,  if  possible,  stand  consistently 
together. 

"For  these  reasons,  I  do  not  think  the  Legislature,  on  the 
twenty-second  of  April,  1850,  intended  to  include  domestic  judg- 
ments within  the  five  years'  clause  of  section  seventeen. 

"But  it  is  urged  that  such  judgments  are  within  the  four  years' 
clause  of  that  section,  (and  they  would  certainly  appear  to  como 
within  its  language)  or  if  not,  then  within  section  nineteen. 

"  5.  But  here  we  are  met  by  a  still  greater  inconsistency  than 
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under  the  five  years'  clause.  That  the  Legislature  meant  to  say: 
'  You  shall  not  bring  the  action  after  four  years,  because  the  judg- 
ment is  void  from  lapse  of  time ;  but  you  may  issue  your  execution 
for  a  whole  year  longer,  because  the  judgment  is  in  full  force  for  a 
year  longer/ 

"I  conclude,  therefore,  that  neither  of  those  sections  was  in- 
tended by  the  Legislature,  at  the  time  of  the  passage  of  this  ad, 
to  incliule  domestic  judgments. 

"  How  then  is  this  view  affected  by  the  repeal  of  sec.  214  of  the 
Practice  Act  of  1851? 

'*  6.  The  true  question  is,  what  did  the  Legislature  mean  by  tho 
Limitation  Act,  on  tho  twenty-second  of  April,  1850  ?  We  arrive 
jit  their  meaning,  in  part  at  least,  by  their  cotemporaneous  legisla- 
tion. But  a  part  of  that  cotemporaneous  legislation  is  since 
changed.  Be  it  so;  it  was  in  force  long  enough  to  shed  its  light 
on  the  point  at  issue.  Had  they  meant  to  have  affected  or  changed 
their  construction  of  another  statute  than  that  directly  in  part  rc- 
])oalcd,  they  .would  probably  ha\^  so  declared. 

*^  Perhaps  the  only  effect  of  that  rej)eal  is  to  compel  a  party  to 
bring  his  action  after  five  years,  instead  of  resorting  to  the  former 
summary  method. 

''  The  case  of  Bryan  v.  Stidger,  (17  Cal.  270)  decided  in  Jan- 
uary term  last,  and  holding  that  notice  of  motion  was  not  required 
in  order  to  obtain  leave  to  issue  execution,  probably  led  in  the 
following  April  to  the  repeal  of  sec.  214. 

"  7.  It  is  contended  that  the  Supreme  Court,  in  Quivey  v.  HalL 
Adm'r,  (19  Cal.  97)  have  directly  decided  this  point;  and  if  that 
l>e  so,  of  course  it  is  no  longer  open  to  question  here ;  but  I  do  not 
so  understand  it 

"After  using  language  certainly  holding  that  the  lapse  of  five 
years  is  a  bar  to  an  action  on  such  judgment,  they  proceed  —  but 
we  think  this  doctrine  has  no  application  here — *it  was  not  the 
point  on  which  their  decision  rested ; '  it  had  '  no  application '  to  it. 

"I  therefore  read  that  case  as  if  it  said:  'Assuming  that  five 
years  is  the  statutory  bar  to  suits  on  such  judgments,  this  case  must 
turn,  not  on  that  statute,  but  on  the  Probate  Act ; '  and  I  do  not 
consider  it  a  direct  authoritative  decision  on  this  point" 
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John  H.  Dinnelle  and  H.  P.  Hepburn,  for  Appellant 

I.  The  point  that  the  Statute  of  Limitations  had  attached,  was 
properly  raised  by  demurrer.  (Barringer  v.  Warden,  12  Oal. 
Sll;  Smith  v.  Hall,  19  Id.  85;  Smith  v.  Richmond,  Id.  476.) 

II.  Sec.  17  of  the  Statute  of  Limitations,  Laws  of  1850,  page 
345,  provides  as  follows :  "  Actions  other  than  those  for  the  recov- 
ery of  real  property  can  only  be  commenced  as  follows:  within 
five  years,  an  action  upon  a  judgment  or  decree  of  any  Court  of 
the  United  States,  or  of  any  State  or  territory  within  the  United 
States."  This  language  is  very  comprehensive,  and  it  would  seem 
that  California,  being  a  State  within  the  United  States,  the  limita- 
tion of  five  years  attaches  to  judgments  of  its  Courts. 

An  action  would  therefore  lie  upon  such  a  judgment  within  the 
five  years.  The  statute  also  gave  a  further  remedy,  namely,  an 
execution  of  course  within  five  years.     (Pr.  Act,  sec.  209.) 

III.  But  it  is  said,  if  the  Statute  of  Limitations  attaches  to  a 
domestic  judgment  after  five  years,  what  was  the  consistency  in  al- 
lowing an  execution  on  such  a  judgment  after  five  years  under  sec- 
tion one  hundred  and  seventy-four  of  the  Practice  Act  of  1850, 
and  section  two  hundred  and  fourteen  of  the  present  Practice  Act, 
when  the  judgment  was  in  effect  dead?  And  this  the  learned 
Judge  of  the  Twelfth  District  Court  pronounces  to  be  anomalous. 
7?ut  we  contend  that  no  such  anomaly  exists.  There  are  ca?n<:  in 
which  an  action  can  be  sustained  on  a  domestic  judgment,  after  the 
period  prescribed  for  limitation  has  expired.  A  judgment  i.^  a  con- 
tract, (Scarborough  v.  Dugan,  10  Cal.  307)  and  an  acknowledg- 
ment or  promise  to  pay,  in  writing,  would  therefore  take  it  out  of 
the  statute.  (Statute  of  Lim.,  Laws  1850,  sec.  31.)  In  such  a 
<*ase,  then,  there  would  be  a  cause  of  action  based  on  the  judg- 
ment, although  the  period  prescribed  by  the  statute  for  limitation 
had  expired.  And  in  precisely  srich  a  case  did  the  former  Practice 
Act  of  1850,  sec.  174,  and  sec.  214  of  the  present  Practice  Act, 
allow  executions  to  issue  after  five  years.  For,  in  both  eases,  it 
was  necessary  to  show  by  proof,  not  only  that  the  judgment  re- 
mained "  imsatisfied,"  but  also  that  it  was  "  due ;  "  that  is,  that  for 
some  reason  the  Statute  of  Limitations  had  not  attached.     "  Such 
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leave  shall  not  be  given  unless  it  shall  be  established  by  oath  of  th(i 
party,  or  otlier  proof,  that  the  judgment,  or  some  part  thereof,  re- 
mains unsatisfied  and  due"  See  both  these  sections,  in  which  this 
language  is  identical. 

The  fact  that  section  two  hundred  and  fourteen  of  the  present 
Practice  Act  gave  tlie  plaintiff  his  execution  on  an  ex  parte  show- 
ing, has  nothing  to  do  with  the  principle  at  issue.  Of  course,  an 
execution  so  obtained  might  be  set  aside  on  the  merits,  on  an  appli- 
cation made  for  that  purpose;  or,  if  the  case  appeared  doubtful, 
the  Court  would  allow  the  execution  and  le\'y  to  be  retained,  stay- 
in^f  proceedings  while  the  plaintiff  brought  an  action  on  his  jud<r- 
ment^  which  is  the  practice  where  a  plaintiff  wishing  to  attack  a 
bankrupt's  discharge,  issues  execution  and  makes  a  levy  under  his 
judgment.     {Bangs  v.  Olcott,  1  Denio,  619.) 

All  therefore  that  can  be  said  on  the  subject  is,  that  the  Le2:isla- 
ture,  in  allowing  an  execution  on  a  judgment  after  five  years, 
merely  authorized  it  to  issue  on  the  same  prima  facie  case  which 
would  support  an  action  on  such  a  judgment  after  the  period  pre- 
scribed for  limitation  had  elapsed. 

IV.  The  case  is  decided  by  Quivey  v.  Hall  (19  Cal.  97).  If 
the  Statute  of  Limitations  on  a  domestic  judgment  did  not  attacli 
in  five  years,  the  Court  in  that  ease  would  not  have  resorted  tn 
fractional  computation  in  order  to  show  that  the  case  was  not  affected 
by  the  statute.  Section  two  hundred  and  fourteen  of  the  Practice 
Act  was  repealed  by  the  Legislature  in  1861,  for  the  reason,  doubt- 
less, that  an  execution  issued  upon  an  ex  parte  application  of  the 
))iaintiff  was  thought  too  stringent,  and  that  it  was  better  that  he 
should  be  left  wholly  to  an  action  upon  the  judgment,  even  in  thos(» 
cases  in  which  an  action  would  lie  after  the  lapse  of  five  years. 

V.  The  authorities  in  K'ew  York  do  not  apply  to  this  case. 
There  the  limitation  of  actions  upon  judgments  is  twenty  years. 
(Voorhies'  New  York  Code,  Ed.  1860,  sec.  90.)  And  no  action 
could  be  brought  upon  a  domestic  judgment  except  by  leave  of  tho 
Court,  on  motion,  and  upon  notice  to  the  adverse  party.  (Id.  se(». 
70.)  Even  there  executions  could  not  issue  after  five  years  except 
by  leave  of  the  Court,  upon  motion,  after  personal  notice  to  the  ad- 
verse party.  (Id.  sees.  283,  284.)  Xow  is  the  language  of  our 
Statute  of  Limitations  found  in  those  of  any  of  our  sister  States. 
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Earl  Bartlett,  ior  Respondent. 

I.  The  question  as  to  the  Statute  of  Limitations  was  not  prop- 
erly raised  by  demurrer. 

It  may  be  that  under  the  law  as  it  stood  before  a  replication  was 
authori^Bd,  it  might  be  necessary  for  the  plaintiff  in  his  complaint 
to  anticipate  the  defendant's  defense ;  but  as  it  stands  now,  it  seems 
to  be  the  very  object  of  the  replication  to  meet  the  defenses  that 
the  defendant  may  set  up.    {Way  v.  Sperry,  6  Gush.  241.) 

II.  The  statute  does  not  apply  to  domestic  judgments.  (Angell 
on  Limitations,  82,  et  seq.;  13  Pet.  312;  5  Johns.  132;  11  Id. 
168.)  For  argument  on  this  point,  reference  is  made  to  the  opin- 
ion of  the  District  Judge. 

Field,  (3.  J.  delivered  the  opinion  of  the  Court — Norton,  J. 
concurring. 

This  action  is  brought  to  recover  a  balance  alleged  to  be  due 
upon  a  judgment  of  the  District  Court  recovered  in  April,  1863. 
It  was  coiiunenced  in  February,  1862,  nearly  nine  years  subse- 
quent to  the  entry  of  the  judgment  The  defense  rests  upon  the 
seventeenth  section  of  the  Statute  of  Limitations,  which  provides 
that  "  an  action  upon  a  judgment  or  decree  of  any  Court  of  the 
United  States,  or  of  any  State  or  territory  within  the  United 
States,"  can  only  be  commenced  within  five  years  after  the  cause  of 
action  has  accrued,  and  is  presented  by  the  demurrer.  The  defense 
may  be  thus  presented  in  our  practice,  where  it  appears  from  the 
complaint  that  the  period  of  limitation  has  elapsed  since  the  plain- 
tiff possessed  the  right  of  action,  and  no  facts  are  alleged  taking  the 
demand  from  the  operation  of  the  statute.  (Smith  v.  Richmond, 
19  Cal.  476;  Barringer  v.  Warden,  12  Id.  311.)  In  the  present 
case  the  complaint  only  alleges  the  recovery  of  the  judgment,  the 
application  of  certain  proceeds  to  its  payment,  and  that  tlie  bal- 
ance still  remains  due  and  unpaid,  with  interest  thereon.  Xo  facts 
are  stated  to  obviate  the  running  of  the  statute,  if  the  section  cited 
applies  to  actions  upon  doinestie  judgments.  It  is  contended  by  the 
respondent  that  the  section  has  no  such  application,  and  so  the 
Court  below  held. 
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In  this  respect  we  are  of  opinion  that  the  Court  erred.  The 
section  does  not,  in  terms,  except  judgments  recovered  within  the 
State;  but,  on  the  contrary,  its  language  embraces  the  judgments 
and  decrees  of  any  Court  "of  any  State  or  territory  within  the 
United  States."  It  would  seem,  according  to  the  natural  import 
of  the  words  used,  that  there  could  be  no  question  as  to  the- appli- 
cation of  the  section  to  domestic  judgments.  The  argument  in 
support  of  the  opposite  view  is,  that  such  an  application  produces 
an  inconsistency  between  the  section  and  the  two  hundred  and  four- 
t(^enth  section  of  the  Practice  Act,  which  authorizes  an  execution 
to  be  issued  upon  a  judgment  after  the  lapse  of  five  years,  upon 
leave  of  the  Court.  It  leads  to  the  anomaly,  says  the  Court  below, 
<»f  the  Legislature  determining  that  a  judgment  shall  not  be  a  cause 
of  action  after  the  lapse  of  five  years,  and  at  the  same  time  allow- 
ing an  execution  to  issue  upon  it  after  that  period,  upon  the  oath  o± 
the  party.  And  this  anomaly  is  supposed  to  be  increased,  from  tlie 
fact  that  the  section  of  the  existing  law  was  taken,  substantially, 
from  a  section  in  the  Practice  Act  of  1860,  which  was  passed  on 
the  same  day  with  the  Statute  of  Limitations. 

There  is,  perhaps,  something  which  at  first  appears  a  little  singu- 
lar in  the  legislation  allowing  the  issuance  of  an  execution  after  the 
lapse  of  five  years,  and  denying  the  right  of  action  upon  the  judg- 
ment after  that  period.  But  there  is  nothing  so  inconsistent  in  it 
as  to  require  any  forced  construction  of  the  language  of  either  of 
the  two  sections.  The  seventeenth  section  of  the  Limitation  Act, 
as  we  have  intimated,  embraces  in  its  terms  domestic  judgments ; 
and  that  it  was  the  intention  of  the  Legislature  to  include  all  judg- 
ments, both  foreign  and  domestic,  is  further  evident  from  the  fact 
that  the  nineteenth  section  of  the  same  act  fixes  the  limitation  to 
(^auses  of  action  not  previously  designated,  at  four  years.  If,  then, 
foreign  judgments  only  are  included  within  the  seventeenth  section, 
actions  upon  domestic  judgments  have  a  still  shorter  period  of  lim- 
itation. We  are  of  opinion  that  no  such  distinction  between  the 
two  classes  of  judgments  was  contemplated  by  the  statute  in  ques- 
tion. The  Legislature  has  there  declared  tha.t  actions  upon  judg- 
ments may  be  brought  within  a  designated  period;  but  it  has 
not  declared  that  domestic  judgments  shall,  after  that  period,  be  in- 


Digitized  by 


Google 


SUPEEME  OOUET— APEIL  TEEM,  1862.         219 

Clark   V    Troj. 

capable  of  enforcement.  It  has  by  another  act  provided  for  their 
onforceincnt  afterwards  in  a  certain  mode — ^by  execution,  which  is 
to  be  issued  only  upon  the  establishment  of  certain  preliminary 
facts — as  that  the  judgment  continues  unsatisfied  and  due ;  that  is, 
remains  undischarged  and  binding  obligation  upon  the  debtor. 
The  section  in  the  Practice  Act  was  evidently  adopted  inadvert- 
ently— the  Legislature  not  bearing  in  mind,  at  the  time,  the  provi- 
sions of  the  Limitation  Act.    The  section  has  since  been  repealed. 

It  follows  that  the  judgment  of  the  Court  below  must  be  re- 
^•ersed,  and  that  Court  directed  to  enter  final  judgment  for  the 
<lefendant  upon  the  demurrer. 

Ordered  accordingly. 


CLARK  V.  TROY. 

8 ACTION  twenty-nine  of  the  Act  concerning  Conveyances,  which  authorises  an 
instrument  which  has  been  proved  in  the  manner  prescribed  In  that  act  to  be 
read  in  evidence  with  the  certificate  without  further  proof,  is  not  limited  to 
instruments  to  be  thereafter  executed. 

Thus,  where  a  deed  was  executed  in  September,  1847,  and  in  December,  1860, 
proof  of  the  execution  was  made  by  the  subscribing  witness  before  a  Notary, 
who  certified  to  the  same  in  the  form  required  by  the  ConveyaDcing  Act :  Held, 
that  the  certificate  entitled  the  deed  to  be  read  in  evidence. 

The  term  "  valuable  consideration,"  as  used  in  the  twenty-sixth  section  of  the 
Conveyancing  Act,  means  a  pecuniary  consideration,  or  its  equivalent,  as  dis- 
tinguished from  a  good  consideration,  and  has  no  reference  to  the  adequacy  of 
the  price  to  the  value  of  the  property  conveyed. 

The  doctrine  of  Call  v.  Eaitinga,  (3  Cal.  17D)  and  Stafford  v.  Lick,  (7  Id.  474) 
that  a  deed  executed  before  the  passage  of  the  Act  concerning  Conveyances 
musty  in  order  to  prevail  against  a  subsequent  deed  taken  In  good  faith,  and 
for  a  valuable  consideration,  be  first  recorded  —  affirmed  on  the  principle  of 
Mtare  deoitis. 

Appeal,  from  the  Third  Judicial  District 

Ejectment  for  a  tract  of  land  in  Santa  Clara  County.  The  prem- 
ises are  part  of  a  tract  known  as  the  "  Rohles,"  or  "  Rincon  de  San 
Francisquinta  *'  tract,  granted  by  the  Mexican  Government  to  Jose 
Fena  prior  to  1847,  which  grant  has  been  subsequently  confirmed 
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by  the  Government  of  the  United  States.  In  December,  1847, 
Pena  conveyed  the  premises,  by  deed,  to  J.  T.  and  S.  Robles,  and 
from  them,  through  mesne  conveyances,  plaintiff  derives  his  title. 
On  the  eighteenth  day  of  September,  1860,  the  subscribing  witness 
proved  the  execution  of  the  deed  from  Pena  to  the  Kobles  before 
a  Notary  Public,  who  certified  to  the  same  in  proper  form,  and  it 
was  then,  for  the  first  time,  recorded. 

Witnesses  testified  that  there  were  fifteen  or  twenty  dwelling 
houses  on  the  tract ;  that  it  had  been  constantly  occupied  by  those 
claiming  under  the  Robles  since  1853,  and  was  worth,  in  August, 
1859,  from  $80,000  to  $100,000. 

In  August,  1859,  the  widow  and  heiress  of  Pena  conveyed,  by 
deed  to  L.  Farrar,  the  entire  premises  included  in  the  grant  for  th(' 
consideration  of  five  hundred  dollars,  which  deed  was  duly  ac- 
knowledged and  filed  for  record  on  the  thirtieth  day  of  August, 
1859.  In  April,  1860,  Parrar  leased  the  premises  in  dispute  to 
defendant,  Troy. 

The  pleadings  of  the  parties  set  up  these  respective  titles.  On 
the  trial,  the  plaintiff  offered  in  evidence  the  deed  from  Pena  to  the 
Kobles,  without  proof  of  its  execution  further  than  waa  afforded  by 
the  certificate  of  the  Notary.  The  defendant  objected  that  tlu* 
execution  was  not  sufficiently  proved.  The  objection  was  over- 
ruled, the  deed  admitted,  and  the  defendant  excepted. 

The  Court  instructed  the  jury,  among  other  matters,  that  the* 
plaintiff's  title  was  superior,  and  he  was  entitled  to  recover,  unles> 
Farrar  was  a  purchaser  in  good  faith,  and  for  a  valuable  consider- 
ation, and  then  gave  the  instruction  set  forth  in  the  opinion,  to 
which  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff;  defendant  moved  iov 
a  new  trial,  which  was  refused^  and  from  this  order  and  the  judg- 
ment he  appeals. 

L.  Archer,  for  Appellant. 

I.  Section  twenty-nine  of  the  Act  concerning  conveyances  does 
not  apply  to  instruments  executed  before  the  passage  of  ^that  act. 
It  is  expressly  provided  in  section  forty-two  of  the  same  act,  that 
"the  legality  of  the  execution,  acknowledgment,  proofs,  form  or 
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record  of  conveyance  or  other  instrument  heretofore  made,"  etc., 
^' shall  not  he  affected  by  anything  contained  in  said  act."  It 
should  be  borne  in  mind  that  it  is  provided  in  section  forty-one  of 
the  same  act,  that  all  conveyances  before  that  time  made,  acknowl- 
( dged  or  proved  according  to  the  laws  in  force  at  the  time,  etc., 
should  have  the  same  force,  etc.,  and  be  recorded,  etc.  The  Legis- 
lature would  never  have  passed  section  forty-one  if  section  twenty- 
nine  had  been  intended  to  apply  to  instruments  already  made. 

It  should  be  remembered,  also,  that  without  this  section  twenty- 
nine,  all  instruments  would  now  be  governed  by  the  general  law 
requiring  the  proof  of  the  execution  thereof  by  the  subscribing 
witness,  or  of  hand-writing  according  to  the  circumstances. 

II.  The  conveyance  from  Pena  to  Robles  did  not  operate  as 
r-onstructive  notice  to  subsequent  purchasers  until  its  record  in 
1 860.     (Stafford  v.  Lick,  7  Cal.  474 ;  Call  v.  Hastings,  3  Id.  179.) 

III.  The  fourth  instruction  given  by  the  Court  was  erroneous. 
The  amount  of  the  consideration  may  be  inquired  into  in  determin- 
ing the  question  of  good  faith,  but  the  term  "valuable  considera- 
tion" has  a  well-settled  meaning,  and  includes  any  money  con- 
sideration, however  inadequate  to  the  value  of  the  property. 

/.  Clark,  for  Respondent. 

I.  The  certificate  of  proof  to  the  deed  from  Pena  to  Robles 
entitled  the  deed  to  be  read  in  evidence.  The  plain  meaning  of 
section  twenty-nine  of  the  Conveyancing  Act  is,  that  instruments 
made  before  or  after  its  passage  are  within  its  provisions,  and 
section  forty-one  does  not  require  that  any  different  construction 
should  be  given  to  section  twenty-nine. 

This  last  section  has  always  been  supposed  to  mean  that  the  act 
was  to  have  no  retroactive  effect,  either  upon  the  execution  or 
acknowledgment  or  proof,  or  recording  of  an  instrument ;  that  the 
legality  of  such  fact  should  depend  upon  the  law  in  force  at  the 
date  of  such  fact ;  that  is,  if  an  instrument  had  been  executed  prior 
to  the  date  of  the  act,  but  should  be  proved  and  recorded  subse- 
quently, pursuant  to  section  twenty-nine  of  that  act,  then  the  va- 
lidity and  effect  of  the  instrument  would  depend  upon  the  law  in 
force  at  its  date;  while  the  legality  of  the  proof  and  certificate,  and 
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the  admissibility  of  the  instrument  in  evidence,  would  depend 
upon  the  act  of  1850. 

II.  The  instruction  given  by  the  Court  was  correct.  It  is  con- 
tended by  defendant's  counsel,  that  the  expression  "  valuable  con- 
sideration,'*  in  the  twenty-sixth  section,  indicates  only  that  amount 
of  money,  or  its  equivalent,  which  would  support  a  contract  at 
common  law — that  is,  one  dime  or  one  cent.  We  insist,  on  the 
otlier  hand,  that  it  moans  such  a  consideration  as  would  support 
an  executory  contract  in  a  Court  of  Equity.  The  reason  and 
history  of  the  law  show  this  latter  view  to  be  correct. 

The  English  statutes  of  enrollments  said  nothing  about  "  good 
faith"  and  "valuable  consideration."  The  subsequent  purchaser 
who  got  his  deed  first  enrolled,  took  the  title.  It  was  the  Courts 
of  Equity  that  first  insisted  that  the  good  faith  and  consideration 
of  the  transaction  were  things  to  be  inquired  into,  and  that,  in 
their  absence,  the  aid  of  the  statutes  could  not  be  invoked.  (10 
Johns.  450;  1  Burr.  445;  2  Kenfs  Com.  587;  Yatc  v.  Hillbn-L 
Ves.  Jr.  Ill ;  Pennington  v.  Gittings,  2  Gill.  &  Johns.  208.) 

From  Courts  of  Equity  this  doctrine  passed  to  Courts  of  Com- 
mon Law,  and  thence  the  restriction  came  to  be  inoorporated  into 
the  statutes  themselves;  and  all  along,  the  valuable  consideration 
was  insisted  on,  not  as  an  ultimate,  independent  fac»t,  which  add^d 
to  good  faith,  would  bring  the  conveyance  within  the  statute,  but 
as  a  prescribed  and  indispensable  indicium  of  the  good  faith 
desiderated. 

The  transaction  (the  statute  means  to  say)  must  be  free  from 
fraud ;  and  whatever  other  circumstances  there  may  be  in  it,  there 
must  not  be  such  gross  —  such  unconscionable  inadequacy  of  con- 
sid  oration  —  as  to  indicate  fraud. 

III.  It  was  not  necessary  that  our  deed  should  be  recorded,  as 
the  forty-first  section  of  the  Conveyancing  Act  does  not  require 
that  previously  made  conveyances  must  be  recorded  to  operate  as 
notice.  The  decision  in  Stafford  v.  Lick  is  not  a  correct  construc- 
tion of  the  statute,  and  we  ask  the  Court  to  overrule  it.  A  dis- 
senting opinion  was  given,  and  the  doctrine  may  therefore  be 
considered  open  to  question* 
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Norton,  J.  delivered  the  opinion  of  the  Court — Fibud,  C.  J. 
and  Cope,  J.  concurring. 

Section  twenty-nine  of  the  Act  concerning  Conveyances,  which 
authorizes  an  instrument  which  has  been  proved  in  the  manner  pre- 
scribed in  that  act  to  be  read  in  evidence  with  the  certificate  with- 
out further  proof,  is  not  limited  to  instniments  to  be  thereafter  exe- 
cuted; nor  do  we  think  such  an  intent  can  be  gathered  from  any 
other  portions  of  tho  act.  Although  section  forty-one  accords  !•► 
conveyances  theretofore  made  and  acknowledged  or  proved,  thn 
same  force  as  evidence  as  conveyances  executed  and  acknowledged 
in  pursuance  of  that  act,  it  does  not  directly  or  by  implication  pro- 
hibit such  conveyances  to  be  acknowledged  or  proved  under  thur, 
act.  In  fact,  by  a  strict  reading  of  section  iortj-one,  a  conveyauto 
that  may  have  been  made  before  the  passage  of  that  act,  but  whirl 
had  not  been  acknowledged,  or  proved,  or  recorded,  could  not  bo 
put  on  record  after  the  passage  of  that  act  by  virtue  of  that  section 
alone.  But,  in  the  case  of  Call  v.  Hastings,  (3  Cal.  179)  it  was 
decided  that  all  conveyances,  whether  executed  before  or  after  thv' 
passage  of  that  act,  must  be  recorded,  in  order  to  protect  the  hold.  :• 
against  subsequent  bona  fide  purchasers.  Under  these  circum- 
stances, it  would  require  direct  and  peremptory  language  in  tli 
act  to  authorize  an  inference  that  it  was  the  intent  that  conve.N- 
ances  previously  executed  could  not  be  proved  under  it  so  as  to 
authorize  them  to  be  recorded.  And  if  they  may  be  proved  and 
recorded  under  the  act,  they  may,  on  the  same  proof,  be  read  in 
evidence,  as  the  language  of  the  act  upon  two  subjects  is  th  • 
same,  so  far  as  afFecting  previously  executed  conveyances.  There 
was,  therefore,  no  error  in  permitting  the  deed  from  Pena  to  Roble^ 
to  be  read  in  evidence  on  the  Notary's  certificate  of  proof  by  tht^ 
subscribing  witness. 

After  charging  the  jury  that  if  Farrar  was  not  a  purchaser  in 
good  faith  and  for  a  valuable  consideration  they  should  find  for  tho 
plaintiff,  the  Court  gave  the  following  instruction :  "  By  a  purchaser 
for  a  valuable  consideration  is  meant  one  who  has  paid  a  fair  value, 
or  something  approaching  to  a  fair  value,  for  the  premises ;  and  in 
order  to  determine  if  Earrar  was  a  purchaser  for  a  valuable  consid 
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eration,  you  should  consider  the  actual  value  of  the  land  purchased 
in  comparison  to  tlie  purchase  price  paid."  This  was  erroneous. 
There  is  a  settled  legal  definition  of  the  different  kinds  of  consider- 
ation. A  good  consideration  is  such  as  that  of  blood,  or  of  natural 
affection.  A  valuable  consideration  is  such  as  money  or  the  like. 
Deeds  made  upon  a  good  consideration  only  are  considered  as  merely- 
voluntary,  and  are  frequently  set  aside  in  favor  of  creditors  and 
bona  fide  purchasers.  When  tha  statute  speaks  of  a  purchaser 
"in  good  faith  and  for  a  valuable  consideration,"  there  is  no  reason 
to  suppose  it  was  intended  to  employ  these  terms  in  this  connection 
as  a  tautologous  expression.  The  intent  is,  that  the  purchase  must 
not  only  be  in  good  faith,  but  it  must  be  founded  on  a  valuable  con- 
sideration, as  distinguished  from  a  merely  good  consideration.  In 
other  words,  that  a  voluntary  deed,  although  taken  in  good  fnith 
and  first  recorded,  will  not  have  preference  over  a  prior  deed.  The 
mode  in  which  the  terms  are  connected  indicates  the  intent  with 
which  the  latter  was  used.  In  good  faith  and  for  a  valuable  con- 
sideration. The  inadequacy  of  price  is  a  circumstance  proper  to  be 
considered  in  determining  the  question  of  good  faith,  but  it  will 
not  the  less  fall  within  the  legal  definition  of  a  valuable  considera- 
tion, however  disproportioned  it  may  be  to  the  value  of  the  land. 

We  are  urged  to  uphold  the  verdict  in  tliis  ease  by  overruling 
the  case  of  Call  v.  Ila^timgs,  (3  Cal.  197)  and  the  case  of  SI  af- 
ford V.  Lick,  (7  Cal.  474)  and  deciding  that  a  deed  executed 
before  the  passage  of  the  Act  concerning  Conveyances,  (April  Ifith, 
1850)  need  not  be  recorded,  in  order  to  prevail  against  a  subsequent 
deed  taken  in  good  faith  and  for  a  valuable  consideration,  and  first 
recorded.  Without  intending  to  intimate  an  opinion  whether  tliose 
decisions  were  correct  or  not,  we  tliiuk  tliey  have  stood  too  long  as 
a  rule  of  property  to  be  now  set  aside  by  tlie  decision  of  this  Court. 
Although  some  instances  of  fraud  may  arise  under  tlieir  operatitm, 
this  danger  is  greatly  diminished  by  the  lapse  of  time,  and  a  .safe- 
guard is  also  found  in  the  provision  that  the  purchase,  to  prevail 
against  a  prior  deed,  must  be  in  good  faith.  At  any  rate,  if  poli(!y 
would  require  a  change  in  the  law,  it  should  be  made  by  the  Legis- 
lature. 

Judgment  reversed  and  a  new  trial  ordered. 
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JOHNSON  V.  VAN  DYKE, 

Vbb  tliM  fixed  by  the  first  eectloD  of  the  Liffiltatlon  Act  of  1856,  within  which 
«a  action  may  be  commenced  for  the  recovery  of  land  under  a  title  derlred  from 
the  Mexican  or  Bpaniah  Goyemmenta,  doea  not  begin  to  run  until  the  ieeuance 
of  the  patent  by  the  United  States  Goyemment. 

The  terms  *' final  confirmation  by  the  Goyemment  of  the  United  States,"  as  used 
in  said  act,  mean  the  definitiye  conflrmatfon  eit  the  title  to  certain  specifically 
described  premises,  and  include  not  only  the  recognition  of  the  validity  of  the 
title  by  the  Judicial  Department,  but  also  by  the  Bxecutiye  Department,  which 
formerly  exercised  supervision  and  control  over  the  location  of  confirmed  Mexi- 
can grants. 

Until  the  Act  of  Congress  vesting  the  supervision  and  control  of  surveys  of  con- 
firmed Mexican  grants  in  the  United  States  District  Court,  there  was  no  abso- 
lute finality  to  the  survey  until  it  had  received  the  approval  of  the  Commis- 
sioner of  the  Land  Ofllce,  as  well  as  that  of  the  Surveyor  General  for  California ; 
and  the  only  authoritative  evidence  of  such  approval  was  the  patent. 

Appeal  from  the  Thirteenth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court  The  defendant 
had  judgment  in  the  Court  below  and  plaintiff  appeals. 

D.  W.  Perley,  for  Appellant. 

The  question  of  limitation  is  disposed  of  by  the  ruling  of  this 
Court  in  the  case  of  Fremont  v.  Seals  (18  Cal.  434).  The  patent 
was  issued  February  19th,  1856.  The  action  was  commenced  on 
the  twelfth  day  of  November,  1860.  Five  years  had  not  run;  and 
within  that  time  the  plaintiff  had  a  legal  seizin  by  virtue  of  his 
patent 

J.  0.  McCulUyagh,  for  Eespondent. 

L  Final  confirmation  in  the  Limitation  Act  means  the  decree  of 
the  tribunal  under  the  Act  of  Congress  of  March  3d,  1851,  finally 
adjudicating  upon  and  confirming  the  grant.  The  tribunal,  in  this 
case,  was  the  District  Court  of  the  United  States,  and  its  final  de- 
cree was  rendered  June  27th,  1855.  Such  adjudication  has  been 
by  this  Court  frequently  spoken  of  as  "  the  final  decree  "  and  the 
^* final  confirmation."  {\Yater7nan  v.  Smith,  13  Cal.  418;  Boggs 
V.  Merced  Mining  Co.,  14  Id.  304;  Yount  v.  Howell,  14  Id.  467; 
Natoma  Water  and  Mining  Co.,  14  Id.  548 ;  Mott  v.  Smith,  16 
Id.  548;  Ely  v.  Frisbie,  17  Id.  255;  Leese  v.  ClarJe,  18  Id.  565.) 

Cal  Reps.  XX. — 15 
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And  in  adjudicating  upon  this  very  grants  this  Court  holds 
the  decree  of  the  District  Court  of  the  United  States  as  the  final 
confirmation.  {Boggs  v.  Merced  Mining  Co.,  14  Cal.  356 ;  Fre- 
mont V.  Flower,  17  Id.  210.) 

The  respondent,  for  the  purposes  of  this  case,  might  even  admit 
that  final  confirmation  meant  the  approved  survey  which  segre- 
gates the  specific  tract  and  thus  perfects  the  title.  (18  Cal.  418 ; 
18  Id.  27;  16  Id.  548.)  In  Bailance  v.  Papin,  the  title  of  plain- 
tiff was  held  imperfect  for  want  of  a  survey  ,(19  How.  335)  and  in 
Bryan  v.  Forsyth,  it  was  held  that  the  same  title  was  perfected  by 
a  survey  (19  How.  335). 

IL  But  certainly,  ''final  confirmation "  does  not  mean  the  issu- 
ance of  the  patent  True,  the  patent  is  the  last  act  in  a  series  of 
proceedings  taken  for  the  recognition  of  the  patentee's  right  to  the 
land  it  embraces;  (Stark  v.  Barrett,  15  CaL  866;  Leese  v.  Clark, 
18  Id.  570;  Teschemacher  v.  Thompson,  18  Id.  25)  but  its  issu- 
ance can  have  no  other  or  greater  effect  upon  the  title  than  simply 
to  save  the  parties  the  necessity  of  proving  anything  beyond  it, 
and  limit  the  e^tadence  in  the  case  to  matters  arising  from  mesne 
conveyances  under  the  original  grantee.  It  is,  in  other  words,  only 
conclusive,  among  other  things,  of  the  final  confirmation,  but  not 
confirmation  itself.     (See  cases  above  cited.) 

It  was  only  intended  as  evidence.  {Frem^ord  v.  Flower,  above 
cited.)  Its  issuance  is  a  mere  ministerial  duty,  and  by  a  just  ap- 
plication of  the  doctrine  of  relation,  the  patent  must  be  regarded  as 
if  it  has  received  the  signature  of  the  President  at  the  completion 
of  the  segregation  of  the  land.  (18  Cal.  419.)  *'  The  essential 
and  substantial  acts  under  the  law  of  1851,  are  the  confirmation 
and  survey.''  (18  Cal.  419.)  The  distinction  between  the  "final 
confirmation  "  and  the  patent  is  recognized  in  the  Act  of  Congress, 
(sec.  15)  and  in  referring  to  the  act,  this  Court  also  recognizes  the 
distinction  by  speaking  "of  the  final  confirmation  and  patent.'' 
{Waterman  v.  Smith,  above  cited;  Moore  v.  Wilkinson,  18  Cal. 
488.)  This  Fremont  patent  itself  refers  to  the  decree  of  "final 
confirmation,"  and  it  is  usual  in  patents  in  other  cases.  (17  Cal. 
212.) 

Patents  issue  to  all  claimants  whose  claims  have  been  ^'finally 
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confirmed/'  (Fremani  v.  Flower,  and  Leese  v.  Clark,  above  cited.) 
The  yalidity  of  the  grant  is  settled  forever  by  the  decree  of  final 
confirmation  of  the  Court,  and  becomes  the  law  of  the  case.  It 
cannot  again  be  questioned.  ^^  It  is  a  closed  question  for  all  time.'' 
(MoU  V.  Smith,  above  cited.) 

III.  The  Statute  of  Limitations  is  to  be  construed  in  reference 
to  the  "  old  law,  the  evil  and  the  remedy.'' 

NoW)  while  the  old  law  of  1860  was  in  force,  the  Supreme  Court 
of  this  State  had  decided  that  an  ejectment  could  not  be  maintained 
upon  a  Mexican  grant  until  final  confirmation,  and  the  Legislature 
stepped  in  to  remedy  the  evil,  and  by  the  proviso  of  the  law  of 
1855,  extended  to  Mexican  claimants  the  time  to  five  years  from 
the  final  confirmation ;  and  the  effect,  under  the  present  decisions 
of  this  Court  of  construing  "  final  confirmation  "  to  mean  the  issu- 
ance of  the  patent,  would  be  to  give  claimants  under  Mexican 
grants  an  almost  unlimited  time  within  which  to  bring  their  actions 
of  ejectment;  as  a  grantee  may  delay  an  indefinite  time  before  ask- 
ing for  a  patent  (Landes  v.  Brant,  10  How.  870 ;  WiUot  v.  Saav- 
ford,  19  Id.  81.) 

Field,  C,  J,  delivered  the  opinion  of  the  Court — ^NoBTOir,  J. 

concurring. 

This  is  an  action  of  ejectment  to  recover  the  possession  of  certain 
premises  situated  in  Mariposa  county.  The  plaintiff  deraigns  title 
from  Fremont,  to  whom  a  patent  was  issued  by  the  United  States 
on  the  nineteenth  of  February,  1856.  The  defendant  relies  upon 
an  adverse  possession  founded  upon  color  and  claim  of  title,  exclu- 
sive of  any  other  right,  for  the  period  of  five  years  previous  to  the 
commencement  of  the  action;  and  contends  that,  under  the  Limita- 
tion Act  of  1855,  the  action  is  barred.  That  act  provides  that 
"  no  action  for  the  recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  shall  be  maintained,  unless  it  appear  that 
the  plaintiff,  his  ancestor,  predecessor  or  grantor,  was  seized  or 
possessed  of  the  premises  in  question,  within  five  years  before  the 
commencement  of  such  action;  provided,  however,  that  an  action 
may  be  maintained  by  a  party  claiming  such  real  estate,  or  the 
possession  thereof,  under  title  derived  from  the  Spanish  or  Mexican 
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GbveminentSy  or  the  authorities  thereof,  if  such  action  be  com- 
menoed  within  five  years  from  the  time  of  the  final  confirmation  of 
such  title  by  the  Government  of  the  United  States  or  its  legally  con- 
stituted authorities."  (Session  Laws  of  1855,  chap.  87,  sec.  1.) 
The  present  action  was  commenced  on  the  twelfth  of  November, 
1860,  within  the  meaning  of  the  Statute  of  Limitations,  and  the 
question  presented  is,  whether  this  was  within  five  years  from  the 
time  of  the  final  confirmation  of  the  title  to  the  premises  in  con- 
troversy **  by  the  Government  of  the  United  States  or  its  legally 
constituted  authorities."  The  patent  to  Fremont  was  issued  upon 
the  confirmation  of  a  grant  of  the  former  Mexican  Government 
under  the  Act  of  Congress  of  March  3d,  1851.  The  final  confirma- 
tion of  the  claim  of  Fremont  under  the  grant  was  entered  in  the 
District  Court  of  the  United  States,  pursuant  to  the  mandate  of 
the  Supreme  Courts  on  the  twenty-seventh  of  June,  1855 ;  and  the 
position  of  the  respondent  is  that  the  Act  of  this  State  of  1855  com- 
menced running  from  that  date.  We  do  not  thus  construe  the  Act 
of  1865.  The  final  confirmation  to  which  the  Act  of  Congress  re- 
fers is  the  final  adjudication  of  the  tribunals  of  the  United  States 
upon  the  validity  of  the  title  of  the  claimant  under  the  Mexican 
grant  The  survey  and  the  patent  follow  such  adjudication. 
Where  the  grant  is  of  a  certain  quantity  without  specific  bound- 
aries, lying  within  an  area  of  larger  extent,  as  was  the  grant  under 
which  Fremont  claimed,  the  survey  is  essential  to  give  precision 
to  the  title  and  attach  it  to  any  particular  tract.  Until  the  sur- 
vey is  made  and  approved,  the  title  in  such  case  is  only  confirmed 
generally;  it  is  not  definitely  confirmed  to  any  particular  premises. 
(Waterman  v.  Smith,  18  Cal.  378.)  The  confirmation  to  which 
tire  Act  of  this  State  refers  is  the  definitive  confirmation.  It  is 
the  recognition  of  the  validity  of  the  title  to  certain  specifically 
described  premises  by  the  Government — that  is,  by  the  Executive 
Department,  which  formerly  exercised  supervision  and  control 
over  the  subject  of  the  location  of  confirmed  Mexican  grants,  as 
well  as  by  the  Judicial  Department  —  and  supposes  not  merely 
that  the  tribunals  of  the  United  States  have  finally  acted,  but 
that  the  subsequent  survey  has  been  made  and  approved.  Such 
recognition,  until  the  late  Act  of  Congress  vesting  the  su- 
pervision and  control  of  surveys  in  the  United  States  District 
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Court  found  its  authoritative  expTession  only  in  the  patent  Until 
then,  it  was  generally  supposed  by  the  profession  that  the  approval 
of  the  Surveyor  General  of  the  United  States  for  California  gave 
validity  and  conclusiveness  to  the  survey,  and  such  was  our  opinion 
when  the  case  of  Waterman  v.  Smith  was  decided.  The  subse- 
quent decision  of  the  Supreme  Court  of  the  United  States,  in  Cos- 
iro  ▼.  Hendricks,  (28  How.  480)  determined  otherwise,  and  that 
the  Commissioner  of  the  Land  Office  exercised  a  supervision  and 
control  over  the  acts  of  subordinate  officers  charged  with  making 
surveys.  There  was  then  no  absolute  finalily  to  the  survey  of  the 
claim  confirmed  to  Fremont,  until  it  had  received  the  approval  of 
that  officer,  as  well  as  the  approval  of  the  Surveyor  General  for 
California.  His  approval  was  followed  and  evidenced  only  by  tJie 
patent  Until  then  it  could  not  be  said  that  the  title  was  by  the 
Qovemment  of  the  United  States,  or  its  legally  constituted  author- 
ities, finally  confirmed  to  the  premises  in  controversy. 

Such  being  our  construction  of  the  Act  of  1855,  the  conclusion 
follows  that  the  act  only  began  to  run  against  the  plaintifiF  from  the 
issuance  of  the  patent,  and  that  being  within  five  years  previous  to 
the  commencement  of  the  action,  the  plaintiff  was  entitled  to  judg- 
ment in  his  favor  upon  the  facts  found  by  the  Court 

The  judgment  must  be  reversed,  and  llie  Court  below  directed  to 
enter  judgment  for  the  plaintiff  for  the  premises  in  controversy; 
and  it  is  80  ordered. 
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STATE  OF  CALIFORNIA  v.  MoGLYNN  AND  BUTLER. 

A  pacBSB  of  the  Probate  Court,  admitting  a  will  to  probate,  not  ityeraed  b7  the 
appellate  Court,  la  final  and  conelusiTe,  and  is  not  liable  to  be  Tacated  or 
questioned  by  any  other  Court,  either  incidentally  or  by  a  direct  proceeding 
for  the  purpose  of  impeaching  it. 

A  will  having  been  once  admitted  to  probate,  must,  so  long  as  the  probate  stands,, 
be  recognised  and  admitted  In  all  courts  to  be  yalld. 

to  England,  It  is  well  settled  by  a  long  series  of  decisions,  that  the  comprehensive 
jurisdiction  exercised  by  Courts  of  Chancery  in  setting  aside  instruments 
obtained  by  fraud  does  not  extend  *to  wills,  and  that  those  Courts  have  no 
power  to  determine  the  validity  of  a  will  of  either  personal  or  real  property. 

Owrts  of  Chancery  in  England,  in  their  efforts  to  defeat  fraudulent  practices, 
have,  in  some  cases,  deprived  parties  of  the  benefit  of  the  fraudulent  will,  by 
decreeing  that  such  parties  should  hold  the  property  under  their  will  in  trust 
for  the  parties  who  would  have  been  entitled  to  it  if  such  will  had  not  been 
probated,  but  in  all  such  cases  they  have  disclaimed  any  power  to  set  aside 
the  will  or  the  probate. 

li  the  United  States,  the  Courts  have  uniformly  held  that  the  principles  established 
IB  Bngland  apply  and  govern  the  cases  arising  under  the  probate  laws  of  this 
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cocntrj,  and  that  wheneTer,  in  any  State,  the  power  to  probate  a  will  la  glTen 
to  a  Probate  or  Surrogate's  Court,  the  decree  of  such  Court  cannot  be  aet 
aside  or  vacated  by  the  Court  of  Chancery  on  the  ground  that  it  was  obtained 
by  fraud,  or  on  any  other  ground. 

The  probating  of  a  will  is  not  a  proceeding  to  decide  a  contest  between  parties,  but 
a  proceeding  in  rem,  to  determine  the  character  and  Talldity  of  an  instrument 
aifectlng  the  title  to  property,  and  which  it  is  necessary  for  the  repose  of 
society  Should  be  definitely  settled  by  one  Judgment;  and  therefore  the  decree 
of  probate  Is  conduslTe,  not  only  upon  the  parties  who  may  be  before  the 
Conrt»  bat  upon  all  other  persons  and  up<m  all  Courts. 

The  danger  which  might  be  apprehended  from  holding  as  concIuslTS,  upon  so  tm- 
portant  a  matter  as  the  probate  of  a  will,  the  decree  of  a  single  Court,  and  that 
not  of  the  highest  jurisdiction.  Is  guarded  against  by  the  right  of  appeal  to 
the  Supreme  Coart,  and  by  the  statutory  prorision  allowing  the  decision  to 
he  opened  and  the  yalidity  of  the  will  to  he  again  contested  In  the  same  Court 
by  any  one  Interested,  within  one  year  from  the  admission  to  probate. 

Whether  the  ezceptlon  In  regard  to  probate  decrees  be  founded  In  good  reason  or 
otherwise.  It  has  become  too  firmly  established  to  be  disregarded;  and  at  the 
present  day  It  would  not  be  a  greater  assumption  to  deny  the  general  rule  that 
Courts  of  Chancery  may  set  aside  Judgments  procured  by  fraud,  than  to  deny 
tht  exceptl<m  to  that  rule  in  the  case  of  probate  decrees. 

In  a  proceeding  commenced  by  the  State  in  a  District  Court,  for  the  purpose  of 
setting  aside  a  decree  of  the  Probate  Court  establishing  the  Talldity  of  a  will,  it 
Is  not  Important  to  decide  whether  the  period  of  one  year  fixed  as  the  time 
within  which  persons  interested  may  appear  and  contest  the  probate  Is  a  limi- 
tation which  runs  against  the  State;  as  the  only  elfect  of  holding  that  it  does 
not,  would  be  to  authorise  the  State  to  institute  such  proceeding  in  the  Pro- 
bate Court,  but  not  to  confer  any  new  Jurisdiction  upon  the  District  Court 

An  injunction  for  the  purpose  of  protecting  property  during  litigation  will  not  be 
allowed,  wheire  the  complaint  shows  that  the  party  seeking  the  injunction  has 
no  title  to,  or  Interest  in,  the  property,  and  no  claim  to  the  ultimate  relief 
sought  hf  the  Utigatlon. 

A  law  relating  to  the  subject  matter  of  an  order  made  by  the  lower  Court  previous 
to  its  passage,  will  not  alfect  the  decision  of  the  Supreme  Court  on  an  appeal 
from  the  order.  The  decision  in  the  appellate  Court  must  be  whether  the 
order  was  correct  or  erroneous  at  the  time  it  was  made. 

An  information  baring  been  filed  on  behalf  of  the  State  In  the  District  Court, 
asking  a  decree  that  an  estate  of  a  certain  deceased  iterson  had  escheated  to 
the  State,  an  action  was  subsequently  commenced  in  the  same  Court,  and  In 
the  same  behalf.  In  aid  of  the  information,  for  the  purpose  of  obtaining,  with 
other  relief,  an  Injunction  to  prevent  the  dissipation  of  the  property  of  the 
estate  pending  the  litigation  under  the  information.  The  complaint  in  the 
latter  action  ehowed  afllrmatively  that  an  instrument  purporting  to  have  been 
the  will  of  the  deceased,  but  alleged  in  the  complaint  to  have  been  a  forgery, 
by  which  the  property  was  devised  to  a  person  capable  of  taking  and  holding 
It,  had  been  In  due  form  admitted  to  probate  and  established  as  the  wUl  of 
the  deceased  hy  a  decree  of  the  Probate  Court,  which  was  still  in  force :    HeUI^ 


Digitized  by 


Google 


SUPREME  COUET— JULY  TERM,  1862.        235 

state  of  Cftllforala  «.  McOljnn. 

oa  appeal  from  an  order  of  the  District  Court  granting  the  Injunction,  that  the 
complaint  was  derold  of  equity*  and  showed  that  the  plaintiff  was  not  entitled 
to  the  ultimate  relief  sought  In  either  of  the  proceedings,  and  that  as  a  conse- 
quence, there  was  no  right  to  an  Injunction  and  that  the  order  must  he  reyersed. 

Tlia  law  upon  a  question  does  not  become  settled  by  the  mere  opinion  of  Judges 
unnecessarily  eipressed,  but  only  by  a  decision  of  the  point  when  being  the 
ground,  or  at  least  one  of  the  grounds,  of  a  Judgment. 

When  a  ease  la  sent  back  for  new  trial,  it  may  be  appropriate,  though  not  strictly 
necessary  for  the  decision  of  the  questloa  oC  a  new  trial,  to  give  an  opinion 
upon  points  that  will  arise  In  the  Court  below,  and  must  be  decided,  to  finally 
terminate  the  ease;  but  an  opinion  will  not,  at  the  request  of  counsel,  be 
supresiBd  iipco  points  not  necessary  to  be  decided,  and  an  oplnloa  upon 
whIA  eaa  ha^e  no  effect  npen  the  case  In  any  stage  of  it. 

Appeal  from  the  Fourth  Judicial  District. 

Thifi  is  an  appeal  from  an  order  of  the  District  Court,  granting 
an  injunction  at  the  suit  of  the  State  against  John  A.  McOlynn 
and  A.  J.  BuHer,  exeeutoxa  of  the  last  will  and  testament  of  D.  C. 
Brodericky  deceased. 

The  injunction  restrains  the  executors  from  selling  any  portion 
of  the  estate  under  an  order  of  the  Probate  Court  heretofore  made, 
requiring  the  executors  to  sell  the  same,  or  so  much  as  shall  be 
necessaiy  to  pay  the  debts  and  expenses  of  administration  of  the 
estate ;  and  also  enjoins  the  executors  from  intermeddling  in  any 
manner  with  the  affairs  of  the  estate. 

The  sale  enjoined  was  advertised  for  the  thirtieth  of  JTovember, 
1861.  On  the  twenty-ninth  of  November,  1861,  the  State  filed  an 
information  through  the  Attorney  General,  Thomas  H.  Williams, 
Esq.,  on  the  relation  of  Frank  M.  Pixley,  Esq.,  for  an  escheat  of 
the  estate,  and  on  the  same  day  filed  a  bill  in  equity  for  an  in- 
junction, in  aid  of  the  information.  The  substantial  averments  of 
the  bin  and  answer  are  set  forth  in  the  opinion  of  the  Court.  The 
bill  was  not  verified,  and  the  denials  of  the  answer,  which  was 
verified,  were  upon  information  and  belief. 

An  order  to  show  cause  why  the  injunction  should  not  issue  was 
served  on  the  morning  of  the  sale,  accompanied  by  a  restraining 
order,  and  finally,  on  the  thirty-first  of  December,  1861,  the  in- 
junction was  granted.    From  this  order  the  appeal  is  prosecuted. 

The  proceedings  in  the  Probate  Court  were  as  follows: 

On  the  twentieth  of  February,  1860,  the  will  waa  filed  in  the 
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Probate  Court,  with  the  petition  of  McGlynn  and  Sutler,  praying 
probate  and  letters  testamentary. 

The  usual  order  for  all  persons  interested,  to  appear  at  a  certain 
time  named  and  show  cause  why  the  will  should  not  be  admitted  to 
probate,  was  made  and  duly  published,  returnable  on  the  twelfth 
of  March,  1860. 

On  that  day,  various  persons  appeared,  by  their  respective  coun- 
sel, and  claimed  to  be  heirs,  and  filed  their  objections  in  writings 
contesting  the  will  on  the  ground  that  it  was  f  alse^  simulated  and 
a  forgery. 

On  the  same  day,  a  commission  was,  by  consent  of  all  parties^ 
ordered  to  be  issued  to  New  York  city,  to  take  the  testimony  of 
the  subscribing  witnesses  to  the  will. 

All  the  parties  joined  in  the  commission.  Interrogatories  and 
cross  interrogatories  were  filed,  and  the  case  continued  to  the 
eighteenth  of  June,  1860,  to  await  the  return  of  the  commission. 

The  commission  was  returned  duly  executed,  and  on  the  eigh- 
teenth of  June,  1860,  the  hearing  was  commenced. 

The  petitioners  and  the  contestants  introduced  in  the  Probate 
Court  a  large  number  of  witnesses  respectively,  for  and  against 
the  validity  of  the  wilL 

The  contest  extended  until  the  eighth  of  October,  1860.  The 
testimony  of  a  large  number  of  witnesses,  besides  documentary 
evidence,  was  introduced,  and  after  due  consideration,  on  the 
eighth  of  October,  1860,  the  Probate  Court  admitted  the  will  to 
probate  as  genuine,  finding  the  charges  of  fraud  and  forgery  to 
be  unsupported  by  the  proof. 

Appeals  were  prosecuted  to  the  Supreme  Court,  and  duly  dis- 
missed; and  the  executors  proceeded  in  the  due  course  of  adminis- 
tration, and  finally  the  order  of  sale  above  mentioned  was  obtained 
to  pay  the  established  debts  and  expenses  of  administration. 

The  complaint  and  answer  each  contain  a  large  number  of 
affidavits  bearing  upon  the  question  of  the  genuineness  of  the  will, 
and  at  the  hearing  of  the  application  for  injunction,  many  addi- 
tional affidavits  on  the  same  subject  were  introduced  by  both  par- 
ties. Several  of  these  affidavits  go  to  show  that  one  McDonnell, 
now  residing  in  San  Francisco,  and  his  two  sisters^  residing  in 
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Ireland,  are  first  cousins  to  the  deceased,  and  claim  to  be  his 
heirs ;  and  in  the  Supreme  Court  these  alleged  heirs  were,  by  their 
attorney,  heard  in  argument  in  opposition  to  the  claim  of  the 
State. 

The  amendatory  act  concerning  Escheated  Estates,  referred  to 
in  the  opinion,  was  approved  March  3d,  1862,  and  will  be  found 
in  the  laws  of  1862,  chap.  83,  p.  27. 

Hoge  and  Wilsanj  for  Appellants. 

As  appears  from  an  examination  of  the  pleadings,  this  is  not  a 
bill  of  review;  for  such  a  bill  must  be  filed  in  the  same  Court  in 
which  the  original  decree  was  rendered. 

Neither  is  it  a  bill  in  equity  to  obtain  a  new  trial  in  the  Probate 
Court,  or  rehearing  in  that  tribunal  It  seeks  no  such  relief.  It 
contemplates  no  action  in  that  Court  in  any  event.  It  is  an  origi- 
nal bill  in  chancery,  and  its  object  is  to  set  aside  a  judgment  and 
decree  of  the  Court  of  Probate,  and  all  its  orders  following  and 
carrying  out  that  decree,  for  fraud,  and  to  declare  a  will  adjudged 
valid,  and  ordered  to  probate  by  that  decree,  fraudulent  and  void. 

In  other  words,  it  seeks  in  tiie  guise  of  a  bill  in  equity  in  the 
District  Court,  to  review  and  reverse  the  decrees  and  judgments  of 
the  Court  of  Probate  in  matters  exclusively  within  the  jurisdiction 
of  that  tribunal 

The  bill  is  said  to  be  filed  in  aid  of  a  proceeding  at  law  by 
information  at  the  suit  of  the  State,  to  declare  the  estate  of  the  de- 
cedent, Mr.  Broderick,  an  escheat. 

The  all^ations  of  the  bill  are  essentially  the  same  as  those  of 
the  information,  and  are  intended  to  get  rid  of  the  solemn  judg- 
ments of  a  competent  tribunal,  confessedly  conclusive  in  the  legal 
proceeding. 

The  bill  it  not  verified,  but  it  is  claimed  that,  urder  the  provis- 
ions of  the  Practice  Act  as  to  pleadings,  this  being  a  proceeding  on 
behalf  of  the  State,  it  is  to  be  treated  as  a  sworn  bill. 

We  shall  not  stop  to  inquire  into  the  correctness  of  this  assump- 
tion, nor  into  the  question  of  the  right  of  the  State  to  an  injunction 
in  aid  of  an  information  for  an  escheat  in  any  case.  It  might,  per- 
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hape,  be  contended  with  great  force,  that  the  remedies  intended  to 
be  given  to  the  State  are  all  provided  for  in  the  escheat  laws. 

The  Government  is  not  in  the  position  of  an  owner,  and  has  no 
interest,  except  upon  a  failure  of  all  other  rights,  when  ascertained 
by  a  proceeding  by  information  in  the  natnre  of  an  inquest  of  office. 
Until  then,  she  has  none  of  the  rights  or  remedies  of  the  ordinary 
owner,  except  as  they  may  be  given  to  her  by  the  express  provis- 
ions of  the  law. 

But,  however  this  may  be,  we  think  this  proceeding  cannot  be 
maintained  in  any  event  upon  principle  or  authority. 

I.  The  allegations  of  the  bill  are  founded  entirely  upon  infor- 
mation and  belief. 

It  is  well  settled  that  such  a  bill,  so  sworn  to,  cannot  be  made 
the  basis  upon  which  to  ask  the  interposition  of  a  Court  of  equity 
by  an  injunction. 

It  IS  unnecessary  to  cite  authorities  to  sustain  a  proposition 
which  has  become  an  elementary  principle  of  chancery  law  and 
practice. 

II.  The  bill  itself  upon  its  face,  and  the  answer  and  affidavits^ 
show  conclusively  the  existence  of  nonresident  foreign  heirs,  claim- 
ing this  whole  estate  as  the  next  of  kin  to  Mr.  Broderick.  Nay, 
that  they  are  even  now  prosecuting  their  claim  in  the  Probate 
Court. 

This  is  fatal  to  the  case  of  the  State. 

The  Act  of  1856  suspends  and  postpones  all  claim  upon  the  part 
of  the  State  for  five  years.  That  time  is  allowed  the  foreign  heir 
within  which  to  come  in  and  maintain  his  rights. 

The  State  has  no  interest,  and  no  right  to  interfere  by  any  pro- 
ceedings until  after  five  years  have  expired.  Even  then  the  State 
can  only  proceed  in  the  manner  pointed  out  by  the  act  for  the  sale 
of  the  property — the  proceeds  are  to  be  paid  into  the  treasury,  and 
must  remain  there  for  another  period  of  five  years,  within  which  the 
heir  may  still  come  in  and  present  his  claim.  Only  after  the  ex- 
piration of  this  ext>ended  period  does  the  right  of  the  State  begin  to 
operate.  It  is  believed  that  the  case  of  The  People  v.  Rogers,  re- 
ported in  13  Cal.  158,  is  conclusive  on  this  proposition,  and  renders 
further  argument  unnecessary.     That  case  presented  the  precise 
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point  involved  in  this,  and  determines  the  very  ^question  we  are 
uow  discussing. 

III.  This  bill,  under  our  Constitution  and  laws,  cannot  be 
maintained. 

The  Court  of  Probate  has,  by  the  Constitution  and  by  the  statute 
law,  original  and  exclusive  cognizance  of  wills  and  their  probate. 
Its  decisions  on  this  subject  are  final  and  conclusive  upon  all  Courts 
and  upon  all  persons.  ^ 

They  can  only  be  reversed  on  appeal  in  the  manner  provided  by 
law.  (Art.  6,  sees.  6,  8,  Const.;  Zander  v.  Cae,  6  Cal.  230; 
Castro  V.  Richwrdsan,  18  Id.  478;  see  the  provisions  of  our  Stat- 
ute, passim.) 

Nor  does  this  doctrine  militate  in  the  least  against  the  constitu- 
tional jurisdiction  of  the  District  Court.  As  said  by  the  Supreme 
Court  in  Zander  v.  Coe:  The  language  of  the  Constitution,  in  dis- 
tributing the  judicial  power  among  the  several  Courts,  is  almost 
identical  when  speaking  of  the  District  and  the  Probate  Courts. 
The  grant  of  power  is  the  same  in  one  case  as  in  the  other,  and  is 
equally  exclusive  in  the  one  as  in  the  other.  Each  is  necessarily 
a  limitation  upon  the  other.  Both  are  constitutional  Courts. 
Neither  occupies  a  position  of  inferiority  in  relation  to  the  other. 
In  their  respective  orbits  they  are  independent. 

The  Probate  Court,  within  its  sphere,  is  not  unequal  to  the  Dis- 
trict Court,  and  its  decrees  are  subject  to  no  review,  except  by  the 
Court  of  last  resort. 

Such  is  the  doctrine  of  Zatider  v.  Coe  and  Pond  v.  Pond,  10 
Cal.  495 ;  and  Deck  Estate  v.  Oherke,  6  Id.  669. 

No  appeal  lies  from  the  Probate  to  the  District  Court.  The 
District  Court  has  no  appellate  powers. 

The  decrees  of  the  Probate  Court  in  a  matter  within  its  exclu- 
sive cc^izance  cannot  be  reviewed  by  the  District  Court,  under 
the  guise  of  a  bill  in  equity  upon  allegations  of  fraud. 

This  Court  has  decided  that  the  Legislature  cannot  constitution- 
ally give  the  District  Court  powers  in  their  nature  appellate  over 
the  decrees  of  the  Probate  Court. 

The  powers  of  the  Probate  Court  cannot  be  taken  away  and 
given  to  another  tribunal  under  any  pretense.    Under  similar  con- 
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6titutional  provisions,  the  Supreme  Courts  of  Mississippi  and  Ala- 
bama have  held  in  accordance  with  the  decisions  of  this  Court.  (2 
How.  [Miss.]  806-856;  7  Id.  147;  3  Id.  252;  32  Ala.  681.) 

Upon  authority,  it  is  sufficiently  apparent  that  a  direct  attempt 
by  the  Legislature  po  give  to  other  Courts  the  jurisdiction  which 
peculiarly  belongs  to  the  Probate  Court  by  the  Constitution,  would 
be  nugatory  and  void.  But  in  truth,  no  difficulty  can  grow  out  of 
the  provisions  of  the  Constitjition  in  relation  to  the  grant  of  juris- 
diction to  the  District  Court,  because  the  probate  of  wills  was  never 
«  subject  of  equity  jurisdiction.  This  will  sufficiently  appear  in  the 
course  of  this  brief.  The  general  grant  of  equity  powers  to  the 
District  Court  by  the  Constitution  could,  therefore,  never  be  con- 
strued to  affect  or  take  away  the  special  grants  to  the  Probate 
Court 

rV.  The  District  Court,  as  a  Court  of  Chancery,  has  no  juris- 
diction of  the  subject  matter  of  this  bill,  and  no  power  to  set  aside 
the  decree  of  the  Court  of  Probate  establishing  the  will  in  question, 
or  to  declare  the  will  void  for  fraud  or  any  other  cause. 

The  doctrine  is  well  settled  in  England,  as  the  following  English 
authorities  clearly  show:  Archer  v.  Mosse,  2  Vernon,  8;  Nelson 
V.  Oldfieldj  2  Id.  76 ;  3  Merivale,  71 ;  Oingell  v.  Home,  9  Simons, 
[16  E.  Ch.]  544,  548-9 ;  Kenrick  v.  Bramby,  3  Brown  P.  C. 
358 ;  Lyon  v.  Bewver,  1  Turner  &  Russ.  63  [11  E.  Ch.  39]  ;  Jones 
V.  Jones,  7  Price  Exch.  663 ;  Jones  v.  Frost,  Jacobs,  466  [4  E. 
Ch.,  Oond.,  218] ;  Pemberton  v.  Pemberton,  13  Vesey,  246 ; 
Duchess  of  Kingston's  Case,  2  Ambler,  756;  Allen  v.  Dundas, 
S  D.  &  East,  131. 

The  American  cases  are  still  more  clear  and  decisive.  It  is  con- 
sidered as  well  settled,  that  a  will  cannot  be  set  aside  in  equity  on 
the  ground  of  fraud. 

The  decree  of  the  Probate  Court  establishing  a  will  is  conclusive. 
It  operates  in  rem;  it  is  binding  and  conclusive  in  all  Courts  and 
places;  all  the  world  are  parties.  A  decree  setting  up  a  will 
operates  upon  the  thing  itself,  defines  and  creates  its  status,  and 
the  judgment  binds  and  concludes  the  whole  world. 

The  authorities  are  overwhelming  to  this  proposition.  Indeed, 
we  have  not  found  a  single  case  to  the  contrary.    Not  one  of  the 
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cases  cited  by  the  counsel  on  the  other  side  at  all  questions  the  doc- 
trine, while  many  of  them  directly  affirm  it  (Oaines  v.  Chew,  2 
How.  [U.  S.]  645-6;  Burger  v.  Hill  1  Bradford,  373;  Whit- 
field V.  Hursij  3  Iredell  Eq.  242 ;  Muir  v.  Trustees,  £c.,  3  Barb. 
Ch.  481;  Tibhaits  v.  Berry,  10  B.  Monroe,  474-5;  Tompkins  v. 
Tompkins,  1  Story,  547;  Laughton  v.  Atkins,  1  Pick.  547-8; 
Tarver  v.  Tarver  ei  al,  9  Pet  174;  Ooold  v.  Ooold,  3  Story, 
-536-7  [cited  by  Respondent]  ;  Oelston  v.  Hoyt,  3  Wheaton,  246 ; 
Bogardus  et  al.  v.  Clark,  1  Edw.  Ch.  266 ;  Same  case  on  appeal, 
4  Paige,  625;  ClarU  v.  Fisher,  1  Id.  176;  Colton  v.  Ross,  2  Id. 
398-9;  Dayton  on  S«,irrogates,  168;  DesUmde  &  Jam^s  v.  Dar- 
rington's  Heirs,  &9  Ala.  95 ;  Bdllou  et  al.  v.  Hudson  et  al.,  18 
Oratt.  674,  682 ;  Coulter's  Executors  v.  Bryan,  1  Id.  76 ;  Hunt 
^t  al.  V.  Aer  et  al.,  28  Ala.  593;  Wills  v.  Spraggins,  3  Oratt 
567,  574;  Parker's  Executors  v.  Brotun's  Executors,  6  Id.  554; 
Robinson  v.  Allen  et  al.,  11  Id.  787;  Stems  v.  Sterns,  25  Miss. 
531-2;  Sever  v.  Russell,  4  Gushing,  517;  Jermison  v.  Hapgood, 
7  Pick.  7;  Adams  y.  De  Cook  et  al.,  1  McAllister,  253;  Fortune 
V.  Buck  et  al.,  23  Conn.  8;  Nalle  v.  Fenmcke,  4  Randolph, 
588-9;  Schultz  v.  Schultz  et  al.,  10  Gratt  368,  377;  Wells'  Will, 
6  Littell,  273;  Hardy  v.  Hardy,  26  Ala.  524;  Ingram  v.  Ingram, 
2  Texas,  590;  Roberts  v.  Stewart  et  al.,  2  Swan,  165;  Harrison 
et  al.  V.  Morton  &  Brown,  Executors,  2  Id.  461 ;  1  Jarman  on 
Wills,  ch.  9,  p.  210;  Story's  Eq.  PL,  Sees.  474,  490,  716,  786-8; 
2  Ala,  234.) 

Indeed,  authorities  might  be  cited  without  limit  in  support  of  the 
doctrine  we  are  contending  for. 

The  cases  cited  by  the  counsel  for  the  State  both  from  our  own 
and  other  Courts,  as  to  the  powers  of  a  Court  of  Chancery  in  rela- 
tion to  opening  accounts  of  executors  and  administrators  settled  in 
the  Probate  Court,  have  no  application  to  the  proposition  we  are 
discussing.  Accounts  were  subjects  of  original  chancery  jurisdic- 
tion ;  the  probate  of  wills  never  was.  This  Court  has  limited  the 
doctrine  to  the  precise  case  of  accounts,  basing  themselves  upon 
the  old  cases,  and  have,  intimated  strong  doubts  of  its  correctness 
as  an  original  question  under  our  Constitution  and  laws.  (See  the 
case  of  Deck  et  al.  v.  Gerke,  Administrator,  et  al.,  12  Cal.  433.) 

Cal.  Rbp8.  XX. —  Id 
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The  precise  distinctioii  we  contend  for  is  expressly  held  in  the 
case  of  Oovld  v.  Oovid,  cited  by  the  counsel  from  3  Story's  Rep. 
536-7. 

The  authorities  which  we  cite  are  full  and  conclusive  of  the  whole 
question. 

V.  By  the  express  provisions  of  our  statute,  the  decree  of  the 
Probate  Court  establishiug  the  validity  of  the  will,  after  the  expira- 
tion of  one  year  from  the  date  of  its  rendition,  becomes  forever  con- 
clusive and  binding  upon  all  the  world,  and  can  never  again  be 
questioned  in  any  Court  or  in  any  place.  (Wood's  Dig.  392,  ch» 
2,  Proof  of  Wills,  &C-) 

The  proceedings  to  prove  a  will,  being  in  rem,  all  interested  are 
parties,  and  may  in  fact  make  themselves  so. 

By  our  law,  publication  brings  in  the  State,  as  well  as  all  others 
interested. 

Any  one  interested  appearing  and  contesting  the  probate,  the 
contest  enures  to  the  benefit  of  all. 

The  State  can  be  in  no  better  position  than  the  heirs.  If  the 
heir  is  bound  by  the  decree,  surely  the  State  must  be. 

Would  it  be  pretended  that  any  heir  could  now  file  and  maintain 
such  a  bill  as  this  t 

Under  our  system,  the  whole  subject  of  the  probate  of  wills  is 
given  to  the  Probate  Court.  No  controversy  as  to  their  validity  is 
provided  for,  or  can  be  had  in  any  other  tribunal.  Every  possible 
case  which  might  invoke  the  aid  of  a  Court  of  Equity  is  provided 
for  in  the  Probate  Act.  Our  statute,  for  the  very  purpose  of  giving 
an  opportunity  for  a  reinvestigation  upon  allegations  of  fraud,  or 
otherwise,  allows  one  year.  It  must  be  done,  if  at  all,  within  that 
time.  There  must  be  some  period  when  litigation  of  a  will  must 
end.  .  Our  Legislature  has  thought  proper  to  fix  one  year  as  the 
limit  beyond  which  there  shall  be  no  further  question  of  the  valid- 
ity of  the  will  and  of  its  probate. 

Other  States  have  fixed  different  periods  for  the  same  object,  and 
have  permitted  by  express  legislative  provisions,  an  appeal  to  a 
Court  of  Chancery  within  a  given  time.  After  the  expiration  of 
that  time,  no  further  agitation  of  the  subject  is  permitted.  Such 
has  been  the   decision  wherever  the  question  has  been  made. 
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(Hardy  v.  Hardy,  26  Ala.  624;  Ingram  v.  Ingram,  2  Texas,  590; 
NaUe  V.  Fenwicke,  4  Rando]j)h,  588-9 ;  BanJc  of  Hartford  Co.  v. 
Waterman,  26  Cbim.  380.) 

The  counsel  for  the  State  seemed  to  suppose  this  provision  of 
our  statute  was  to  be  considered  a  Statute  of  Limitations,  and  the 
prerogative  of  the  Government  excepted  her  from  its  operation. 

If  this  were  so,  it  would  not  aid  the  case  of  the  State.  The  re- 
sult would  only  be  that  the  bar  would  be  inapplicable,  and  the  State 
at  liberty  to  proceed  in  the  Probate  Court  without  regard  to  the 
lapse  of  time.  It  could  not  give  the  District  Court,  as  a  Court  of 
Chancery,  jurisdiction.  The  allegation  of  the  bill  is,  that  this  very 
lapse  of  the  year  bars  the  State  from  proceeding  in  the  Probate 
Court,  and  takes  away  the  jurisdiction  of  that  tribunal,  and  there* 
fore  ijie  State  resorts  to  a  Court  of  Equity. 

The  two  propositions  destroy  each  other,  and  the  argument  is  a 
perfect  "  felo  de  se/* 

If  the  Probate  Court  is  bound,  so  is  the  District  and  all  other 
Courts,  by  the  express  provisions  of  the  law. 

But  in  truth,  this  is  not  a  Statute  of  Limitations  at  all,  but  a 
provision  intended  to  secure  absolute  verity  to  a  solemn  decree  of 
a  Court  of  competent  and  exclusive  jurisdiction,  equally  conclusive 
upon  all  Courts  and  upon  all  parties. 

The  bill  further  attempts  to  avoid  the  statute  bar,  by  allegations 
of  fraud,  the  suflSciency  of  these  allegations  will  be  considered 
hereafter. 

If  they  are  to  be  considered  sufficient  to  avoid  the  bar  of  the 
statute  in  the  District  Court,  they  would  equally  avoid  it  in  the 
Probate  Court  itself.  This  would  leave  it  open  tb  the  State  upon 
a  proper  case  to  seek  relief  by  a  revocation  of  flie  decree  in  that 
tribunal,  and  in  that  only. 

The  same  answer  suffices  for  the  suggestion  of  the  counsel  for 
the  State,  that  the  decree  is  opened  by  the  petition  of  the  McDon- 
nell heirs  in  the  Probate  Court  within  the  year.  If  so,  the  State 
has  no  standing  upon  this  record,  and  had  no  right  or  necessity  to 
file  this  bill.  Upon  the  theory  of  the  counsel,  the  whole  matter  is 
now  at  large  in  the  Probate  Court,  and  it  is  perfectly  competent 
for  the  State  to  intervene  in  that  tribunal  for  its  interests. 
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This  position  is  assumed  by  counsel  as  an  answer  to  the  proposi- 
tion that  the  probate  decree  is  final  and  conclusive  in  all  other 
tribunals.  We  content  ourselves  with  showing  that  if  true  and 
sound,  the  argument  does  not  help  the  case  of  the  State. 

The  State  brings  herself  within  neither  of  the  exceptions  pointed 
out  in  the  law  itself,  and  is  as  effectually  concluded  by  the  express 
provision  of  the  statute  as  any  other  suitor. 

VL  Independent  of  all  these  questions  which  we  have  been 
discussing,  and  which  in  our  judgment  are  entirely  fatal,  this  bill, 
upon  its  own  allegations,  makes  no  case  entitling  the  State  to  an 
injunction  upon  well  settled  principles  of  equity  practice.  Nor  is 
it  aided  in  any  degree  by  the  affidavits  submitted  in  its  support. 

In  the  language  of  this  Court  in  the  case  of  Ely  v.  Frisbie: 
**  The  injunction  should  have  been  denied  on  the  uncontradicted 
allegations  of  the  complaint  itself." 

The  bill  shows  absolute  title  in  the  defense.  Until  set  aside,  that 
title  is  conclusiva  No  injunction  could,  therefore,  be  properly  is- 
sued upon  the  case  as  made  in  this  record,  and  we  now  proceed  to 
state  briefly  our  objections  under  this  head. 

1.  All  the  pretended  equities  of  the  bill  are  conclusively  answered 
and  denied.  {Gardner  v.  Perkins,  9  Cal.  553;  Burnett  v.  White- 
sides,  13  Id.  156;  Ely  v.  Frisbie,  17  Id.  258-9;  Cwrtis  v.  8vi- 
ter,  15  Id.  263 ;  City  of  Scm  Francisco  v.  Beideraan,  17  Id.  443 ; 
Blatchford  v.  N.  H.  R.  R.  Co.,  6  Abbott,  276.) 

2.  The  District  Court  cannot  issue  an  injunction  restraining  the 
execution  of  the  judgments  or  orders  of  another  concurrent  or  co- 
ordinate Court.  The  Court  having  the  control  of  the  judgment  or 
order  has  the  exclusive  right  to  grant  the  necessary  relief.  (8  Oal. 
27,  35,  71,  271,  521;  9  Id.  77,  614.) 

A  fortiori,  the  judgment  of  a  tribunal  having  exclusive  jurisdic- 
tion over  the  subject  matter  cannot  be  thus  restrained.  {Oelston 
V.  Hoyt,  3  Wheat.  246.) 

3.  There  is  not  the  slightest  necessity  for  the  interference  of 
the  Court  by  injunction  in  this  case.  lAs  pend&ns  filed  would 
answer  every  purpose,  and  perfectly  protect  the  rights  of  the  State. 
The  State  could  in  no  event  suffer  loss. 

The  defense  sets  up  paramount  title,  and  the  validity  of  that  title 
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should  be  judicially  determined  before  its  assertion  be  enjoined. 
The  State  cannot  be  prejudiced  upon  her  own  showing.  Such  has 
been  the  uniform  language  of  this  Court  in  all  previous  cases. 
(Curtis  V.  Sviter,  15  Cal.  263;  City  of  San  Francisco  v.  Beide- 
man,  17  Id.  443 ;  Ely  v.  Frisbie,  17  Id.  258-9.) 

This  injunction  should,  at  all  events,  be  modified.  The  debts  of 
this  estate  are  heavy,  and  are  carrying  heavy  interest.  No  matter 
to  whom  it  may  finally  go,  it  must  go  encumbered  with  these  debts. 
If  the  State  takes  it,  she  must  take  subject  to  the  debts.  The 
estate  must  equally  go  to  administration  in  the  Probate  Court, 
whether  owned  by  the  State  or  by  the  private  citizen.  The  claim 
of  the  Government  is  to  the  surplus,  and  to  that  only.  This  can 
be  ascertained  in  the  Probate  Court,  and  nowhere  else.  (Wood^s 
Stat  423-4,  sec  1 ;  Public  Adm'rs,  Id.  51 ;  Acts  of  1861,  631, 
sec.  52.) 

There  are  no  allegations  against  the  validity  of  any  of  these 
debts,  nor  could  there  be.  "No  possible  danger  to  the  estate  can 
result  from  a  sale ;  the  powers  of  the  Probate  Court  over  the  whole 
subject  are  ample  and  well  guarded.  They  are  a  complete  answer 
to  all  the  charges  of  the  bill  with  reference  to  the  safety  of  the 
property,  the  fairness  of  its  sale,  and  its  proper  administration 
under  the  direction  of  the  Probate  Court 

That  Court  has  full  power  to  administer  every  relief  which 
could  be  desired  from  a  Court  of  Equity.  (See  Probate  Act, 
Wood's  Stat,  and  the  Amendments  of  1861.) 

At  all  events,  then,  it  is  confidently  submitted,  that  this  in- 
junction should  be  so  modified  as  to  permit  the  executors  to  sell 
suflicient  to  pay  the  debts.  AH  those  interested,  in  the  Probate 
Court,  consented  to  the  order,  and  are  still  desirous  that  it  should 
be  carried  out  for  the  best  interests  of  all  concerned. 

4.  The  allegations  of  the  bill  make  no  case  for  the  interference 
of  a  Court  of  Equity  with  the  decree  of  the  Probate  Court,  either 
on  the  ground  of  fraud  or  of  newly  discovered  evidence. 

If  this  were  a  bill  of  review,  or  for  a  new  trial  in  the  same 
Court,  it  could  not  be  maintained. 

Cumulative  or  impeaching  testimony  upon  precisely  the  same 
points  previously  tried,  presents  no  ground  even  for  a  new  trial  on 
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motioiL  (Brewer  v.  Bowman,  .8  J.  J.  Marshall,  493 ;  1  Johns. 
Oh.  R  324;  Smthard  et  al.  v.  Rv^seU  et  al.,  16  How.  [U.  S.] 
547;  Biddle  v.  Baker,  13  Cal.  295;  2  Price  Exch'r,  3;  9  Id 
34;  Jenkins  v.  Eldridge,  3  Story  R.  310-324;  Phelps  v.  Pea- 
body,  7  Cal.  53;  4  B.  Monroe,  452;  11  Id.  219-220;  2  Story's 
Equity,  894-895 ;  JemJcine  v.  PrewUi,  7  Blackf.  329.) 

The  slightest  diligence  would  have  put  the  State  in  possession  of 
this  pretended  new  testimony.  The  very  trial  in  the  Probate 
Court  was  sufficient  notice. 

The  whole  record  shows  that  as  much  was  known  on  that  trial  as 
at  the  time  the  State  filed  this  bill,  or  could  have  been  easily 
known  by  the  most  ordinary  diligence. 

Again,  this  newly  discovered  testimony  would  be  inadmissible, 
even  if  we  were  now  trying  the  original  case.  {Bunyard  and 
Wife  V.  McElroy's  Ex'rs,  21  Ala.  315;  Roberts  v.  Tragwick,  13 
Id.  78 ;  Walker  v.  Jones,  23  Id.  453 ;  Snyder  v.  Ball,  17  Penn. 
58-9;  Clark  v.  Morrison,  25  Id.  455-6;  Moore  v.  Allen,  5  Ind. 
621 ;  McDameVs  Will,  2  J.  J.  Marshall,  332 ;  Nussear  v.  Arnold, 
13  S.  &  R  328-9;  Coalter's  Ex'rs  v.  Bryan  et  al.,  1  Gratt. 
86-8,  &c.) 

The  allegations  of  fraud  in  obtaining  the  decree  in  the  Probate 
Court  are  equally  insufScient,  and  present  no  ground  of  relief.  (4 
B.  Monroe,  452;  11  Id.  219;  Riddle  v.  Baker,  13  Cal.  295; 
Huggins  v.  King,  3  Barb.  619;  Foster  v.  Wood,  6  John.  Ch.  90; 
Vilas  et  al.  v.  Jones  et  al.,  1  Coms.  281 ;  Livingston  v.  Hubbs  et 
al.,  8  John.  Ch.  124.) 

This  bill  makes  no  case  within  any  of  the  decisions  on  questions 
of  this  character. 

It  would  be  monstrous  to  overturn  the  solemn  adjudications  of 
Courts  at  any  period  of  time,  however  distant,  upon  such  bald  and 
naked  pretenses. 

Vll.  The  proper  parties  are  not  before  the  Court,  and  no  in- 
junction could  be  issued  in  the  present  stage  of  the  case ;  the 
legatees,  and  those  holding  under  them  by  purchase,  were  neces- 
sary parties  to  this  or  any  other  proceeding  affecting  their  inter- 
ests. (Patterson  v.  Supervisors  of  Yvba  Cotmty,  12  CaL  106; 
Hutchinson  v.  Burr,  Id.  103.) 
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Vin.  But  the  counsel  for  the  State  presented  to  the  Court  a 
recent  Act  of  the  Legislature,  passed  at  its  present  session,  and 
since  this  case  was  pending  in  this  Court  on  appeal,  and  announced 
to  the  Court  that  he  relied  upon  its  provisions  as  applicable  to  the 
points  involved  in  this  casa 

We  think  a  very  little  consideration  will  dispose  of  this  law. 

1.  The  act,  by  its  own  terms,  has  no  application  to  existing  and 
pending  cases.  It  has  reference  to  the  future,  and  the  future 
only.  "  It  is  well  settled,  that  in  the  absence  of  express  words  to 
that  effect,  a  law  can  only  operate  upon  future,  and  not  upon  past 
transactions." 

Courts  never  presume  that  the  Legislature  intended  retrospec* 
tive  action,  unless  forced  to  the  conclusion  by  express  language. 
This  doctrine  has  been  recc^ized  by  this  Court  repeatedly,  and 
needs  no  citation  of  authorities  to  support  it. 

2.  If  we  are  correct  in  the  legal  views  of  the  case,  this  law  can* 
not  possibly  affect  the  rights  of  the  appellants. 

Long  before  the  passage  of  the  act  in  question,  the  whole  case 
had  goiie  into  final  judgment — had  become  a  thing  accomplished 
and  forever  closed.  It  was  beyond  the  reach  of  l^slative  power ; 
as  much  so  as  if  it  had  stood  upon  the  record  an  hundred  years. 
The  most  latitudinarian  devotee  of  State  rights  has  never  con- 
tended for  such  a  power. 

If  we  are  wrong  in  our  views,  then,  of  course,  the  respondents 
do  not  need  the  aid  of  this  law. 

8.  This  act  is  simply  an  attempt  to  give  the  District  Court  ap> 
pellate  power  over  the  decrees  and  judgments  of  the  Probate 
Court,  with  the  right  to  review  and  reverse  them,  under  the  pre- 
tense of  the  exercise  of  original  chancery  jurisdiction. 

This  cannot  be  constitutionally  done,  as  this  Court  has  already 
said  in  the  case  of  Deck's  Estate  v.  Oerke  (6  Cal.  669). 

The  doctrine  of  that  case  is  conclusive  of  the  proposition. 

4.  The  act  is  unconstitutional  and  void,  for  the  further  reason 
that  it  is  a  legislative  attempt  to  withdraw  from  the  Probate  Court 
a  subject  matter  peculiarly  belonging  to  that  tribunal  by  the  Con- 
stitution itself,  and  give  it  to  the  District  Court ;  and  that,  too,  after 
the  final  action  of  the  Probate  Court  has  been  had;  nay,  even 
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after  the  decision  has  been  affirmed  on  appeal  to  the  Supreme 
Court. 

There  is  no  limitation  to  the  power  of  the  District  Court,  nor  to 
the  time  of  its  exercise.  As  a  Court  of  original  jurisdiction,  it  is 
given  full  power  over  the  decrees  and  judgments  of  the  Probate 
Court  in  all  matters  involving  the  validity  and  the  probate  of  a 
will.  It  would  directly  destroy  the  distinctions  of  the  Constitution, 
and  break  down  and  subvert  the  just  powers  of  the  Probate  Court. 

The  authorities  already  cited  in  this  brief,  and  particularly 
those  from  the  2d,  3d  and  7th  Howard's  Mississippi  Reports,  anJ 
the  case  of  Zander  v.  Coe,  (5  Cal.)  lend  no  countenance  to  such 
a  doctrine,  and  in  our  judgment  are  conclusive  against  the  con- 
stitutional validity  of  this  law. 

We  have  thus  noticed  the  principal  points  presented  upon  this 
record,  and  we  submit  that  neither  upon  the  law  nor  upon  the 
facts  can  the  claim  of  the  State  be  sustained. 

If  the  principles  upon  which  the  Government  maintains  this  pro- 
ceeding are  judicially  recognized  and  enforced,  the  consequence^ 
upon  the  property  interests  of  the  country  would  be  most  appalling. 

It  is  said  that  the  whole  estates  of  a  country  must  go  through 
the  Probate  Courts  within  the  limits  of  an  average  life. 

The  laws  have  provided  a  tribunal  and  a  system,  well  conceived 
and  guarded,  for  the  administration  of  the  estates  of  dead  men. 
They  have  carefully  provided  for  their  final  administration  and 
settlement  at  a  short  period. 

In  the  ordinary  course  of  an  administration,  within  a  year  or 
two  at  most,  the  property  will  have  passed  into  the  general  circula- 
tion by  sale  and  distribution. 

Upon  the  principles  contended  for  by  the  State,  there  can  be 
no  security  to  titles.  When  will  the  adjudications  of  our  tribunals 
become  final?  When  will  litigation  cease,  and  investigation  be 
foreclosed  ? 

We  see  no  limits  to  the  operation  of  the  principle.  If  the  State 
may  come  in  after  the  expiration  of  one  year  from  the  final  adjudi- 
cation of  the  Probate  Court,  why  not  within  twenty?  At  any 
moment,  and  at  any  period  of  time,  this  terrible  right  of  the  State 
may  be  brought  into  active  operation  at  the  mere  will  of  the  Attor- 
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ney  General.    No  title  is  beyond  the  reach  of  its  operation.     No- 
judgment,  however  solemn,  can  afford  protection. 

The  Legislature  have,  in  their  wisdom,  undertaken  to  fix  a  period 
of  time,  beyond  which  there  shall  no  longer  be  agitation  of  a  matter 
so  important  to  the  safety  and  certainty  of  property  interests.  It 
remains  for  this  Court  to  say  whether  this  legislative  decree  is  a 
mere  "  brutum  fidmen/'  meaningless  and  f  orceless, 

/.  B.  Hoggin,  for  the  Heirs  at  Law. 

L  On  the  facts  stated  in  the  bill,  the  State  has  no  title.  In 
the  first  place,  this  is  not  an  information  of  escheat,  or  any  pro- 
ceeding  in  the  nature  of  such  information,  even  if  that  could  make 
any  difference.  It  is  simply  a  present  claim  to  the  property,  and 
a  consequent  claim  for  the  protection  of  it.  But  neither  title,  nor 
any  interest"  in  the  property  of  an  estate,  nor  any  control  over  it,, 
results  from  the  fact  of  death  and  the  nonexistence  of  heirs,  for- 
eign or  resident. 

These  f act«  do  not  give  title,  any  more  than  the  happening  of  a 
condition  subsequent  without  entry,  or  a  cause  of  forfeiture,  or 
prize,  without  judgment  declaring  the  forfeiture.  The  State's  title 
comes  from  the  judgment  declaring  the  escheat,  which  judgment 
must  be  in  the  regular  course  of  judicial  proceedings.  Until  such 
judgment  the  State  has  no  title,  and  no  right  to  interfere,  any  more 
than  a  stranger.     (People  v.  Folsomfs  Executors,  5  Cal.  373.) 

There  is  no  difference,  as  held  in  the  case  of  Rogers  v.  The 
State,  (13  Cal.  159)  between  disturbing  the  possession  of  the  heir 
and  disturbing  that  of  the  administrator  or  executor,  for  the  right 
in  either  case  depends  on  the  title  of  the  party  seeking  to  disturb. 

If,  under  any  conceivable  circumstances,  the  State  could  come 
in  quia  timet  to  enjoin  the  proceedings  of  the  Courts  and  their 
officers,  upon  the  ground  that  the  State  might  hereafter  get  a  title 
to  the  property,  this  is  not  a  proper  proceeding  for  that  purpose, 
for  there  is  no  information,  and  this  is  not  a  bill  auxiliary  to  that 
object.  But  the  full  answer  to  such  a  proposition  is,  that  the  State 
has  no  legal  or  equitable  title,  upon  which  to  base  such  a  pretension^ 
but  at  most  a  bare  expectancy,  or  possibility,  which  is  not  sufficient 
to  base  an  action  upon. 
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By  the  Act  of  1856,  (concerning  escheats)  the  State  has  no 
right,  even  to  an  information  of  escheat,  until  after  the  five  years 
allowed  by  the  first  section  have  elapsed. 

There  is  in  this  act  no  inhibition  against  aliens  inheriting  or 
taking  by  inheritance.  They  inherit  as  native  bom  citizens,  and 
are  allowed  five  years  within  which  to  appear  and  claim  the  in- 
heritance, and  a  further  period  of  five  years  thereafter  to  appear 
and  claim  the  proceeds  thereof,  should  they  not  have  claimed  the 
■estate  during  the  first  named  period. 

There  is  no  presumption  that  a  decedent  has  no  heirs  capable  of 
inheriting.  Perhaps  the  presumption  would  be  the  other  way,  as 
the  fact  of  nonexistence  of  heirs  would  be  very  unusual  and  pecu- 
liar. 

We  have  seen  that,  even  in  respect  to  property  subject  to  escheat, 
the  title  can  only  come  after  inquisition ;  but  here,  by  the  terms  of 
the  Act  of  1856,  no  information  can  be  filed  until  after  five  years. 
Even  then  the  information  is  not  for  an  escheat,  but  to  sell  the 
property,  the  proceeds  still  to  belong  to  the  heirs ;  and  only  when 
the  heirs  fail  to  appear  and  claim  the  property  after  the  extended 
period,  the  "estate  or  proceeds  shall  be  and  become  the  property 
of  the  State." 

This  section  proceeds  upon  the  idea  that  every  estate  has  heirs, 
foreign  or  domestic;  for  no  provision  is  made  for  ascertaining 
whether  there  be  foreign  heirs  of  a  decedent,  or  that  the  act  shall 
be  effectual  only  upon  proof  of  such  foreign  heirs.  On  the  con- 
trary, it  is  scarcely  to  be  presumed  that  if  proof  had  to  be  made 
of  the  existence  of  these  foreign  heirs,  that  so  long  a  time  would 
be  given  for  them  to  come  forward. 

It  is  obvious,  that  if  this  proof  be  required,  in  most  instances  the 
property  would  go  to  the  State,  and  be  disposed  of  before  the  heirs 
knew  anything  about  the  facts.  In  case  no  heirs  came  forward, 
then,  the  State  does  not  take  the  property  by  escheat  It  could  not 
do  this  without  inquisition ;  but  it  has  said  (for  that  is  the  effect) 
that  no  information  of  any  kind  shall  be  filed  by  the  Attorney  Gen- 
eral until  the  lapse  of  five  years  without  claim.  It  assumes  that 
every  decedent  has  heirs,  and  it  postpones  in  favor  of  such  heirs 
whatever  title  it  might  assert  to  the  property  until  the  period  of 
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five  years,  etc.  It  takes  no  action  to  escheat  the  property,  or  in- 
terfere with  it,  or  claim  it,  until  that  time,  in  order  to  give  all  for- 
'Cigners  an  opportunity  to  come  in  and  prove  their  heirship.  Where 
they  do  come  in,  they  make  proof  of  their  title  to  inherit,  before 
they  can  get  the  property.  This  shows  that  the  postponement  does 
not  come  from  any  proof  of  heirship,  but  is  provided  by  the  act 
itself,  in  order  that  the  necessary  opportunity  may  be  given  to  test 
the  question  and  wage  their  claim. 

It  is  as  if  the  act  said:  "Whereas,  there  may  be  foreign  heirs 
of  a  decedent  leaving  property  here :  now,  to  enable  them  to  present 
their  claims  as  such,  the  State  will  take  no  action  for  a  period  of 
five  years,  and  then  only  on  the  condition  and  in  the  event  that  the 
heirs  do  not  come  forward,"  etc.  It  is  apparent,  from  the  whole 
act,  that  this  is  a  correct  paraphrase;  for  where  the  Legislature 
recognizes  the  right  of  the  foreigner,  and  provides  for  a  mode  of 
asserting  that  right,  it  must  be  construed  to  give  whatever  facilities 
and  means  are  necessary  for  its  assertion.  But  where  it  is  expressly 
•said  that  the  State  shall  take  the  property  as  its  own,  in  the  event 
of  the  nonappearance  of  the  foreign  heir,  within  a  period  pre- 
^ribed,  this  itself  defines  the  period  and  mode  of  acquisition  of 
title  by  the  State,  and  ignores  any  other  mode  or  period. 

It  follows,  then,  from  this  view,  that  the  State  has  no  title,  and 
can  get  none,  to  interfere,  until  the  expiration  of  the  five  years; 
and  then  it  could  only  interfere  if  no  heirs  have  appeared,  and  in 
a  prescribed  mode,  for  the  protection  of  the  property. 

.  It  is  no  answer  to  this  reasoning,  to  say  that  the  title  would  be  in 
abeyance,  if  there  were  no  heirs,  for  all  this  time.  It  would,  under 
our  statute,  be  in  the  hands  of  the  officers  of  the  law,  the  Public 
Administrators,  if  no  one  else,  until  the  event  happens  which  is  to 
give  it  to  the  State.  But  the  inconvenience,  if  any,  would  be  of 
Tare  occurrence;  and  where  it  did  occur,  the  State  would  not  be 
much  injured  by  postponing  its  taking  the  property  for  a  few 
years;  while  if  she  asserted  title  at  once,  great  injury  would  be 
done,  in  many  cases,  to  those  beneficially  entitled  to  the  estate.  But 
it  is  enough  to  say  that  the  law  has  made  this  provision,  and  it  is 
for  the  Courts  to  follow,  not  to  amend  it. 

If  we  are  mistaken  in  this  view,  another  ground  nearly  con- 
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nected  with  it  would  seem  conclusive.  The  statute  unquestionably 
makes  the  fact  that  there  are  foreign  heirs,  at  the  very  least,  a 
qualification  and  postponement  of  the  title  and  interference  by  the 
State. 

Now,  when  the  State  offers  to  interpose,  she  must  do  it  in  the 
manner  recognized,  and  in  cases  provided  by  law.  She  cannot 
claim  to  do  this  in  the  face  of  a  provision  of  statute  denying  the 
right  to  interfere.  If  there  be  even  a  claimant  to  the  heirship,  and 
he  a  foreigner,  the  fact  of  claim  is  enough  to  cause  this  postpone- 
ment, that  the  claimant  have  an  opportunity  to  present  his  claim. 
The  right  of  the  State  does  not  attach  until  the  period  elapses,  and 
he  fails  to  appear  and  to  prove  his  claim.  When,  therefore,  the 
bill  shows  (as  in  this  case)  that  there  are  claimants,  it  shows  that 
the  title  is  not  in  the  State,  and  cannot  be  until  the  period  and 
event  before  mentioned.  The  State  does  not  in  such  cases  take  the 
title,  or  any  right  to  interfere,  until  the  time  elapses  and  the  al- 
leged heir  fails  to  show  his  right.  The  State  interferes  even  then 
in  a  qualified  manner,  the  ground  being  that  no  one  else  claims,  or 
claiming,  has  made  good  the  claim. 

The  claim  of  a  foreign  heir  is  a  fact  which,  being  admitted  in 
the  bill,  is  itself  a  clear  and  conclusive  showing  that  the  State  can- 
not, until  after  the  five  years,  take  any  action,  or  exercise  any  con- 
trol over  the  property. 

It  would  be  of  no  use  to  give  a  party  five  years  to  establish  his 
title,  and  then  to  decide,  in  limine,  that  he  had  none,  and  dispose  of 
the  property  as  if  he  had  none.  It  is,  in  other  words,  the  result  of 
the  inquiry — an  opportunity  afforded  the  foreign  claimant — which 
gives  the  State  its  title ;  the  provision  being  as  if  the  language  were : 
"  Whenever  an  estate  is  claimed  by  foreigners,  as  heirs,  then  the 
claimants  shall  have  five  years  to  prove  their  claim ;  if  they  prove  it^ 
they  take  it  as  of  original  right ;  if  they  do  not  prove  it  in  that  time^ 
then  the  State  may  dispose  of  it,"  etc.  The  State  only  takingbecause, 
and  where  it  is  in  this  manner  shown,  that  there  are  none  others  to 
take  it  by  the  rules  of  descent.  These  preliminary  steps  are  absolutely 
essential  to  takinginquisition  oroffice  ;andtheState  has  in  such  a  case 
neither  title  nor  pretense  of  title,  nor  any  right  to,  or  any  connection 
with,  the  property,  and  has  no  power  to  disturb  it  or  interfere  with  it. 
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II.  Our  attention  has  been  called  to  a  recent  act,  amendatory  of 
the  law  concerning  escheats,  passed  at  the  present  session  of  the 
Legislature. 

This  Act  does  not  affect  the  views  we  have  taken  of  the  law  of 
the  case ;  but  if  it  did,  we  say  that  it  has  no  effect,  and  cannot  have 
any,  upon  this  case.  The  effect  of  the  law  is  upon  future  cases,  not 
those  passed  on,  or  pending.  "All  cases  where  the  Attorney  Gen- 
eral files  (hereafter)  an  information" — not  where  he  has  filed  an 
information,  but  where  he  does  file  an  information,  etc.  The  very 
terms  of  the  law  exclude  any  retrospective  effect. 

In  the  case  of  Orimes'  Estate  v.  N orris,  (6  Cal.  621)  this 
Court  says:  "It  is  well  settled,  that  in  the  absence  of  express 
words  to  that  effect,  a  law  can  only  operate  upon  future,  and  not 
upon  past  transactions." 

To  the  same  point,  see  the  authorities  cited  by  appellants  in 
their  brief  in  that  case. 

But  we  go  further  and  say,  that  if  this  law  be  retrospective,  and 
80  far  as  it  is  retrospective,  or  intended  to  give  the  District  Court 
jurisdiction  over  causes  before  trial,  or  disposed  of,  in  the  Probate 
Court,  it  is  unconstitutional. 

A  judgment  is  but  a  contract,  be  it  upon  a  will  or  upon  any 
other  fact  or  state  of  facts.  The  judgment  in  the  Probate  Court 
in  this  case,  upon  the  will,  had  become  final.  The  law  then  pro- 
poses to  infuse  into  it  new  elements  of  dissolution  which  did  not 
exist  at  the  time  of  its  rendition,  or  of  its  becoming  final,  and  to 
that  extent  is  impairing  the  obligation  of  contracts. 

By  the  Acts  of  1855,  (p.  300)  section  two  himdred  and  ninety- 
four  of  the  Act  to  Regulate  the  Estates  of  Deceased  Persons  was 
amended,  so  that  "  issues  of  fact  joined  in  the  Probate  Court  shall 
be  certified  by  the  Probate  Judge  to  a  District  Court  of  the  same 
county  for  trial,  on  the  application  of  any  person  interested  in  or  to 
be  affected  by  the  decision  thereof  in  the  cases  following,"  etc. 

Under  this  law,  in  the  case  of  Deck's  Estate  v.  Oherke,  6  Cal. 
669)  this  Court  decided  that  the  refusal  of  the  Probate  Court  to 
transfer  to  the  District  Court  for  trial  certain  issues  of  fact,  which 
had  already  been  tried  and  decided  by  the  Probate  Court,  was  cor- 
rect, and  say:  " So  much  of  the  Act  of 1856,  as  provides 
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for  the  transfer  to  the  District  Court  of  issues  of  fact  already  de- 
cided in  the  Probate  Court,  is  unconstitutional  and  void.  As  the 
power  to  try  de  novo  issues  which  have  been  tried  and  decided^ 
necessarily  includes  the  power  to  reverse  or  modify  such  decisions^ 
the  effect  of  the  Act  would  be  indirectly  to  confer  appellate  juris- 
diction, which,  under  our  Constitution,  the  District  Courts  cannot 
exercise." 

This  law  seeks  to  do  the  same  thing  that  was  attempted  by  the 
law  of  1855 :  to  try  anew  a  cause  before  disposed  of  in  the  Probate 
Court — to  involve  in  those  cases  new  elements  and  questions,  not 
before  involved  in  them  —  and  for  the  same  reason  given  by  the 
Court  in  that  case,  is  unconstitutional. 

Gregory  Yale,  for  Respondent. 

The  Fourth  District  Court  should  have  been  permitted  to  send 
that  issue  to  the  country  which  the  Probate  declined  to  do,  devi- 
mvit  vel  non,  forgery  or  no  forgery. 

The  great  effort  is  now  and  always  has  been  since  the  accidental 
probate  of  this  felonious  paper,  to  take  shelter  behind  a  formal 
decree  legalizing  the  felonious  act. 

Will  or  no  will  when  propounded  for  probate,  it  is  claimed  that  it 
became  an  immaculate  testament  when  solemnized  by  certain  f  orms* 

Broderick  may  not  have  made  a  will,  but  Butler  with  his  cocon- 
spirators has  secured  the  Probate  Judge's  name,  if  not  D.  C.  Brod- 
erick's,  to  the  paper,  and  no  human  power  can  detach  it.  This  is 
the  doctrine  that  this  Court  is  called  upon  to  sanction. 

Years  and  generations  hence,  the  April  Term  of  1862  is  to  be 
signalized,  as  the  forgers  and  speculators  would  decree  it,  as  an 
epoch  in  the  legal  history  of  this  great  State,  when  its  highest 
tribunal  pronounced  in  favor  of  an  unmitigated  fraud,  only  because 
an  inferior  tribunal  had  sanctioned  it,  and  because  the  law  afforded 
no  escape  from  its  own  machinations. 

Such  reflections  upon  the  law  are  unwarrantable,  unworthy  of 
any  civilized  code,  and  humiliating  to  listen  to,  which  the  law  in  lis 
mercy  only  permits  to  be  made  in  its  spirit  of  self -correction. 

First  point  —  Jurisdiction  under  the  statutes  relating  to  escheats^ 

I.  For  the  common  law  doctrine  of  escheat,  see  4  Kent,  479,  9th 
edition. 
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1.  -No  inquest  of  office  is  necessary  in  such  cases,  and  an  action 
of  ejectment  can  be  maintained  at  once.  Id.  477.  The  Inquest  is 
only  necessary  in  case  of  alienage.  (Id .  See  case  of  the  Wardens 
and  Commonalty  of  Saddless,  4  Coke^  434,  top  page,  58a). 

2.  And  the  lands  escheat  without  the  incumbrances  of  the  debta 
of  the  former  owner.     (4  Kent,  478.) 

3.  In  New  York,  and  other  States,  escheated  lands  are  by  statute 
made  subject  to  the  debts  of  the  former  owner.  (Farmer's  Loan 
and  T.  Co.  v.  The  People,  1  Sand.  Ch.  141;  Morris  v.  White, 
6  John.  Ch.  367.)  So  in  England  on  bill  to  redeem  under  third 
and  fourth  William.  (4  C.  104;  Viscovnt  Downs  v.  Morris,  3 
Hare,  394;  25  Eng.  Ch.) 

4.  Only  lands  which  descend  are  liable  for  debts,  in  the  hands  of 
the  heirs  and  distributees.  (Act  of  April  13th,  1850,  Belknap, 
169,  sec.  315.) 

n.  The  jurisdiction  of  the  Court  is  perfect  under  the  statutory 
provisions  relating  to  escheat.  (Act  of  May  4th,  1852,  amended 
by  Act  of  May  30th,  1855.)  Section  one  declares  the  escheat; 
section  two.  Attorney  General  files  information ;  section  four  of  the 
Act  of  1855,  page  two  hundred  and  twenty-two,  authorizes  the  ap- 
pointment of  a  receiver. 

The  clause  in  the  Act  of  1852,  section  two,  "and  such  estate 
shall  not  have  been  sold  according  to  law  within  two  years  after  the 
death  of  the  person  last  seized,"  is  omitted  in  section  two,  as 
amended  by  the  Act  of  1855.  Jurisdiction  has  been  exercised 
several  times  under  these  acts. 

That  legal  and  equitable  proceedings  may  be  united  under  one 
system.  (See  N.  Y.  Ice  Co.  v.  The  North  Western  Ins.  Co.,  12 
Abbott's  414.) 

If  the  new  Act  of  1862  is  to  control  the  case  on  the  question  of 
jurisdiction,  the  numerous  authorities  cited  on  that  point  in  the 
Court  below  need  not  be  repeated.  (See  section  fourth;  United 
States  V.  Lamperyac,  Hempstead,  118-19 ;  7  Pet.  22.  See  Sedg- 
wick on  the  rule  as  to  the  retroactive  effect  of  a  statute,  202.) 

III.     But  it  is  objected  under  these  acts,  that : 

1.  The  state  has  no  remedy  in  any  case  of  escheat  under  the 
Act  of  1856,  until  the  expiration  of  five  years  from  the  death  of 
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the  party  last  seized.  The  People  v.  Rogers,  (13  Oal.)  is  relied 
on  for  this  position. 

The  only  question  in  that  case  was  upon  the  constitutionality  of 
the  law  of  1856,  under  article  one,  section  seventeen,  authorizing 
bona  fide  aliens  to  inherit. 

That  case  is  not  applicable,  as  the  existence  of  heirs  was  ad- 
mitted by  the  pleadings.  Nor  is  the  case  law,  if  applicable,  be- 
<»ause  the  Act  of  1856  extends  the  constitutional  provision  beyond 
the  express  limits  of  its  terms.  The  Legislature  could  extend  the 
time  to  fifty  or  one  hundred  years,  as  well  as  five. 

2.  It  is  objected,  that  it  appears  from  the  affidavits  in  the  case 
that  there  are  heirs  in  existence,  and  therefore  the  State  has  no 
interest  in  the  question  of  will  or  no  will.  It  is  said  that  we  are  to 
prove  on  this  motion  two  things:  1st,  the  forgery;  2d,  the  non- 
existence of  heirs. 

We  say :  first,  we  are  only  required  to  show  this  in  the  complaint, 
(Prac.  Act,  sec.  Ill) ;  second,  that  no  issue  was  made  on  that 
question  in  the  Court  below ;  third,  that  the  issue  is  now  pending 
on  the  information,  the  heirs  having  appeared  in  that  case  and  issue 
being  taken  on  their  answer;  fourth,  that  that  information  is  the 
litigation  which  this  bill  refers  to,  and  the  property  involved  is  the 
property  sought  to  be  protected  pending  that  litigation ;  fifth,  the 
affidavits  used  are  ex  parte,  not  taken  in  the  case,  except  McDon- 
nelFs,  and  he  is  incompetent — all  received  under  objection.  Noth- 
ing further  need  be  said  in  reply  to  the  brief  filed  in  behalf  of  the 
McDonnell  heirs,  who,  according  to  the  facts,  seem  to  have  sold 
their  birthright  for  a  mess  of  pottage  to  those  who  are  despoiling 
the  estate  of  their  strange  kinsman.  The  whole  argument  is  based 
on  the  Act  of  1856,  and  The  People  v.  Rogers  (13  Cal.).  There 
is  in  that  brief  a  strange  misapplication  of  the  rule  stated  in  People 
V.  Folsom,  (5  Cal.)  that  an  inquest  must  first  be  had;  of  course, 
this  does  not  apply  to  escheats  in  case  of  defect  of  heirs,  but  to 
alienage. 

Second  point  —  Equity  jurisdiction. 

I.  Equity  relieves  by  bill  in  aid  of  legal  proceedings :  1,  An  in- 
junction to  protect  property  in  litigation.  (Prac.  Act,  sees.  111- 
12.)  "If  it  should  appear  by  the  complaint,"  etc.  (Hicks  v; 
Michael  15  Cal.  115.) 


Digitized  by 


Google 


SUPREME  COURT— JULY  TERM,  1862.         257 

state  of  CaliTomla  p,  McQlynn. 

2.  And  entertains  jurisdiction  in  case  of  an  escheated  estate. 
{Morris  v.  White,  6  John.  Oh.  367 ;  Trezvant,  Escheator,  v.  How 
ard,  3  Dessau,  876,  note.) 

3.  And  to  restrain  proceedings  in  other  Oourts.  (3  Dan.  Ch. 
Prac.  1910,  including  Ecclesiastical  Oourts ;  Id.  1913 ;  1  Eden  on 
Injunctions,  171.) 

II.  Equity  relieves  against  every  species  of  fraud.  (1  Hoveden 
on  Frauds,  9 ;  People  v.  Houghtaling,  7  Oal.  351 ;  Pierce  v.  Robin- 
son, 13  Oal.  127.) 

1.  It  relieves  against  decrees  obtained  by  fraud.  (1  Sto.  Eq. 
Jur.  sec  252;  2  Id.  sec.  1522;  Adams  Equity,  833-4;  Willard's 
Eq.  Jur.  160-1 ;  Story  Eq.  Plead,  sec  426,  6th  ed. ;  Wright  v, 
Miller,  1  Sand.  Ohan.  120 ;  Russel  v.  Wood,  1  John.  Ohan.  405 
Carpentier  v.  Hart,  5  Oal.  466-7;  Arrington  v.  Sperry,  5  Id 
514;  Robb  v.  Robb,  6  Id.  22 ;  Heynemmi  v.  Dannenburg,  Id.  380 
Uhlf elder  v.  Levy,  9  Id.  614-15;  Chester  v.  Miller,  13  Id.  560; 
City  of  OaJcUmd  v.  Carpentier,  Id.  551-2;  Belloc  v.  Rogers,  9 
Id.  129 ;  and  Deck  v.  Oerke,  12  Id.  433.) 

In  Clark  v.  Perry  (5  Cal.  58-9-60)  the  bill  alleged  a  fraudu- 
lent settlement  of  administrator's  accounts,  and  the  decree  was 
pleaded  as  conclusive,  under  section  two  hundred  and  thirty  seven 
of  the  Act  relating  to  the  Settlement  of  the  Estates  of  Deceased 
Persons.  (Belknap,  92,  Ist  edition.)  See  section  thirty-six  as  to 
conclusiveness  of  decrees  in  probate  of  wills.  What  is  the  differ- 
ence when  the  decree  is  obtained  by  fraud  ? 

Sa/ndford  v.  Head  £  Merritt  (5  Cal.  297-8).  Fraudulent  de- 
cree of  Probate  Oourt  in  ordering  plaintiffs  to  pay  over  to  the  ad- 
ministrator a  sum  of  money,  charging  collusion  between  the  Pro- 
bate Judge  and  the  administrator,  set  aside  by  the  exercise  of 
chancery  power. 

Full  and  complete  jurisdiction  over  probate  matters  by  chancery 
declared;  and  against  the  constitutionality  of  the  law  making  the 
jurisdiction  exclusive  in  Probate  Oourts.  {Wilson  v.  Roach,  4  Oal. 
366.) 

Probate  proceedings  not  to  be  attacked  collaterally.  {Castro  v. 
Richardson.  18  Oal.  480.  See  to  same  point  Irwin  v.  Scriber, 
Id.  503.) 

Cal.  Rbps.  XX.— 17 
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2.  Chancery  in  other  States,  and  in  England,  has  set  aside  pro- 
bate decrees  in  settling  accounts  on  a  charge  of  fraud.  (Pratt  v. 
Northam,  5  Mason,  103.) 

Under  the  statute  of  Vermont^  declaring  that  such  settlement? 
*'  shall  not  be  the  subject  of  reexamination  in  any  way  or  manner 
whatsoever,"  the  statute  gives  no  stronger  efficiency  to  a  probate 
decree  than  a  judgment  possesses  at  common  law.  {Oovld  v. 
Gould,  3  Story,  519,  533,  636-37.) 

The  general  doctrine  of  Prait  v.  Northam  reiterated.  (Atkins 
V.  Kurmian,  20  Wend.  246.) 

Probate  decrees  not  to  be  impeached  for  fraud  collaterally.  An- 
other case  of  jurisdiction.   (Harvey  v.  Richards,  2  Gallison,  231.) 

8.  The  jurisdiction  extended  to  setting  aside  the  probate  of  wills, 
and  declaring  the  person  obtaining  it  a  trustee  to  the  injured  par- 
ties. The  distinction  is  taken  in  the  case  of  a  forgisd  will,  as  to 
equity  jurisdiction  in  refusing  to  set  aside  a  will  obtained  by  fraud, 
because  in  that  case  the  fraud  is  upon  the  testator,  and  in  the  other 
upon  the  parties  entitled  to  the  estate.  (Bamsley  v.  Powell,  1 
Ves.  Sen.  120,  285-8,  290.) 

This  case  is 'referred  to  as  authority  for  granting  relief  against 
judgment  and  decrees  obtained  by  fraud,  in  Russell  v.  Wood,  (1 
John.  Chan.  406)  and  in  Wright  v.  Miller,  (1  Sand.  Chan.  401) 
and  both  of  these  cases  are  cited  as  authority  for  setting  aside  a  de- 
cree in  Sandford  v.  Head,  (5  Cal.  298)  also  in  Willard's  Eq.  160. 

In  such  case,  where  the  probate  of  a  will  is  obtained  by  fraud, 
the  party  so  obtaining  it  will  be  decreed  to  stand  as  a  trustee  for 
the  parties  interested.  (1  Spence's  Eq.  625.  And  see  note  1  to  see. 
184,  1  Story's  Eq.  183,  where  the  case  is  cited  as  authority  for  the 
distinction;  and  the  case  in  Ambler,  762,  cited  also.) 

Bailey  v.  Styles,  (1  Green  Chan.  229).  Equity  jurisdiction  in 
case  of  the  spoliation  of  a  will.  Middleton  v.  Sherbourne,  (4 
Young  &  Collier,  358.)  Wills  set  aside  by  bill,  when  obtained  by 
fraud.  See  case  in  2  Com.  498,  on  this  pointy  further  on  as  to  the 
New  York  rule.    (Clwrk  v.  Sawyer.) 

Precedents  —  (Equity  Draftsman,  70 ;  2  Van  Santvoord^s 
Pleading,  151:    Clark  v.  Oaines,  18  La.  AnnuaJ,  188.) 

III.  But  it  is  objected  that  equity  will  not  entertain  a  bill  to  set 
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aside  a  will  obtained  by  fraud.  This  is  not  the  case  here.  The  rule 
of  law  already  discussed  answers  this  objection.  There  is  no  will 
before  the  Court  The  object  is  to  set  aside  a  decree  obtained  by 
fraud  upon  the  distinction  taken  in  Bamsley  v.  Powell,  1  Ves. 

And  in  no  event  will  the  Court  refuse  to  interfere,  where  there 
are  other  heads  of  equity  jurisdiction  involved  in  the  same  bill, 
even  incidentally,  as  in  MiddUtown  v.  Sherboume,  (4  Young  & 
Collier)  where  the  jurisdiction  was  sustained  to  set  aside  a  will  ob- 
tained Dy  fraud,  because  the  bill  sought  to  set  aside  some  outstand- 
ing terms  fraudulently  obtained.  In  this  case  there  are  several 
other  heads  of  equity  jurisdiction.  See  the  rule  as  applied  in 
New  York.  {Clark  v.  Sawyer,  1  Paige,  172 ;  same  case,  2  Barb. 
Chan.  R  412;  2  Corns.  498.) 

Third  point — The  jurisdiction  of  the  Probate  Court  is  iiiadtequate, 

I.  Special  and  limited  jurisdiction  of  Probate  Courts.  ( Orimes* 
Estate  V.  Norris,  6  Cal.  625 ;  Smith  v.  Andrews,  Id.  654 ;  Haynes 
V.  Meeks,  10  Id.  116;  Belknap,  24  and  note  a;  Townsend  v. 
Oord(m,  19  Cal.  188.) 

It  has  no  jurisdiction  over  escheated  estates.  See  statute  con- 
ferring jurisdiction  upon  District  Courts.  {O'Harlin  v.  Den,  1 
Spence,  40-1 ;  1  Zabriskie,  391,  affirmed  in  Court  of  errors,  and 
Colgon  V.  McKean,  4  Zabriskie,  566;  Trezvant,  Escheator,  3  Des- 
sau, 877-8  and  note.) 

II.  But  it  is  objected  that  the  decree  of  Probate  set  up  by  the 
executor  in  his  answer  is  conclusive.  This  means  only  as  to  col- 
lateral proceedings. 

1.  Under  section  thirty-six,  making  the  probate  conclusive,  if 
not  contested  within  one  year,  the  rule  does  not  operate  in  this 
case,  because  the  probate  was  contested  by  McDonnell  within  that 
time.    See  his  petition  and  citation,  returnable  in  February,  1862. 

2.  It  is  no  more  conclusive  than  the  settlement  of  an  executor's 
account^,  under  section  two  hundred  and  thirty-seven,  (Belknap, 
187)  which  may  be  set  aside  on  the  ground  of  fraud  by  a  party 
who  was  not  actually  before  the  Court.  (Clark  v.  Perry,  5  Cal. 
58 ;  Williams  v.  Price,  11  Cal.  213 ;  Pratt  v.  Northam,  5  Mason, 
103 ;  Oakland  v.  Carpeniier,  13  Cal.  152-3.) 

8.  The  State  is  not  bound  by  the  general  language  of  the  act, 
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not  being  named.  (Ang.  on  Limitations,  sec.  37 ;  Sedg.  105 ;  U. 
S.  V.  Hoar,  2  Mason,  312,  expressly  in  point.) 

4.  The  probate  of  the  will  is  only  conclusive,  if  at  all,  as  to  the 
personal,  but  not  as  to  the  real  estate : 

First:  The  County  Judge  has  the  powers  of  a  " Surrogate"  or 
"  Probate  Judge,"  by  section  eight,  article  six  of  the  Constitution. 
Taken  from  the  New  York  Constitution  literally,  except  the  addi- 
tion of  the  words  "  Probate  Judge/'  (Art  VI,  sec.  14 ;  Dayton 
Surrogate,  8.) 

Power  of  our  Courts  (Probate)  to  open  and  receive  proof  of  last 
wills  and  testaments.     (Belknap,  sec.  62,  22.) 

This  section  does  not  name  "real  estate,"  or  "exclusive  juris- 
diction." In  New  York,  he  takes  the  proof  of  real  and  personal 
estate.    (Dayton,  19.) 

In  Landng  v.  Adams,  (17  Cal.  641)  the  testamentary  paper 
was  admitted,  though  not  proved. 

In  Castro  v.  Richardson,  the  question  was  not  raised,  and  no 
brief  filed  for  respondent. 

In  Wilson  v.  Roach,  the  Court  say  that  the  L^slature  cannot 
infringe  upon  the  constitutional  powers  of  the  District  Court,  as  a 
Court  of  law  and  equity,  under  the  Constitution,  by  granting  ex- 
clusive jurisdiction  to  Probate  Courts.     (4  Cal.  366.) 

And  under  the  organization  of  a  Court  of  Equity,  an  issue, 
without  consent,  could  be  directed  to  try  the  validity  of  a  will. 
So  proof  could  be  made  in  a  common  law  Court  of  the  execution 
of  a  will. 

There  is  nothing  in  the  Constitution  relating  to  Probate  Courts 
which  takes  this  original  jurisdiction  away,  or  would  justify,  if  it 
had  been  done,  an  "exclusive  jurisdicton"  over  the  probate  of 
wills  in  any  other  Court. 

III.  But  it  is  objected,  that  the  parties  to  the  fraud  are  not  be- 
fore the  Court — ^they  have  sold  out  to  innocent  persons.  These  purch- 
asers have  not  paid  the  purchase  money,  and  had  notice  of  the  fraud. 

Notice  before  payment  of  the  purchase  money  is  sufficient, 
though  a  contract  exists.  On  this  question,  see  Thomhurg  v.  Bevil, 
1  Young  and  Col.  563,  and  note  1 ;  Potter  v.  Saunders,  Hare,  1 ; 
Powell  V.  Den^  1  Young  and  Col.  856;  Palmer  r.  Scott,  1  Russ. 
&  Mylne,  399,  and  note  1. 
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Pourth  point 

The  seventh  point  made  in  appellant's  brief  is  an  objection  to 
the  bill,  for  the  want  of  necessary  parties.  It  is  said  that  the 
legatees,  and  those  holding  under  them,  were  necessary  parties 
to  this,  or  any  other  proceeding  aflFecting  their  interests.  Pat- 
terson  v.  Supervisors  Yuba  Co.,  12  Cal.  106,  and  Hutchinson  v. 
Burr,  Id.  103  are  cited  to  support  this  point. 

In  answer  to  this  objection,  it  may  be  insisted —  ; 

Ist.  That  no  objection  was  taken  by  the  executor,  McGlynn,  in 
the  Court  below,  by  answer  or  demurrer,  to  the  want  of  these 
parties,  and  that  such  objection  was  therefore  waived.  (Practice 
Acts,  sec.  45.) 

No  such  point  was  presented  or  argued  in  the  Court  below,  but 
is  now  made  for  the  first  time,  in  this  Court,  on  appeal,  without  an 
opportunity  of  allowing  the  plaintiff  below  to  have  brought  them 
in  by  amendment. 

And,  2d.  A  conclusive  answer  to  this  objection  will  be  found  in 
the  nature  of  the  proceeding  by  information.  Only  such  parties 
as  are  in  possession  need  be  made  defendants.  A  publication  is 
made,  calling  on  all  parties  interested,  to  appear  in  the  case  at  the 
expiration  of  thirty  days.  The  assignees  of  the  legatees  made 
their  appearance  by  answer,  setting  up  their  title  by  purchase. 
That  case  is  still  pending  in  the  Court  below,  awaiting  the  trial 
on  information.  That  is  the  case  the  State  desires  to  try,  and  is 
the  case  in  which  the  title  of  the  parties  must  finally  be  determined, 
as  well  as  that  of  the  heirs.  The  bill  in  Chancery  is  only  auxiliary 
to  the  information,  in  order  to  procure  the  aid  of  a  Court  of  Equity, 
whose  powers  in  the  proceeding  by  information  were  considered  of 
doubtful  application.  They  have  not,  therefore,  anything  of  which 
to  complain,  in  any  proper  sense,  more  than  any  other  defeated 
litigants,  contending  with  an  adverse  decree  justly  rendered. 

The  rule  under  section  forty-five  of  the  Practice  Act,  and  the 
Chancery  rule  on  the  same  subject,  as  to  the  proper  mode  and 
time  of  making  objections  to  the  want  of  parties,  are  too  well  set- 
tled to  need  authorities.  The  objection  may  be  made  in  equity  by 
demurrer,  plea  or  answer;  and  the  most  that  a  Court  would  do 
where  the  object  of  parties  was  apparent,  would  be  to  let  the 
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cause  stand  over  in  order  to  make  the  parties;  or  if  the  bill  be 
dismissed  under  such  circumstances,  it  should  be  without  prejudice. 
(Story's  Eq.  Plead.,  sec.  236,  and  note  4.)  But  this  is  where  the 
objection  is  properly  taken. 

Norton,  J.  delivered  the  opinion  of  the  Court — Fikt-d,  C.  J. 
and  Cope,  J.  concurring. 

The  complaint  in  this  action  sets  forth  that  the  Attorney  General, 
in  behalf  of  the  People,  has  filed  an  information  in  the  same  Court, 
asking  for  a  decree,  that  the  estate  of  the  late  David  C.  Broderick 
has  escheated  to  the  People  of  the  State;  that  the  Attorney  Gen- 
eral files  this  bill  in  equity,  and  seeks  the  aid  of  the  equity  powers 
of  the  Court  in  furtherance  of  the  objects  and  purposes  of  said  in- 
formation ;  that  said  Broderick  died  on  the  sixteenth  day  of  Sep- 
tember, 1859,  intestate,  leaving  no  heirs,  representatives,  or  devis- 
ees, capable  of  inheriting  any  of  his  real  or  personal  estate;  that 
said  Broderick  left  certain  real  and  personal  estate  in  the  city  and 
<!ounty  of  San  Francisco,  which  has  escheated  to  the  State;  that 
on  the  twentieth  of  February,  186Q,  the  defendants  presented  a 
paper  writing,  purporting  to  be  the  last  will  and  testament  of  said 
Broderick,  to  the  Probate  Court  of  the  coimty  of  San  Francisco 
for  probate;  that  on  the  eighth  day  of  October,  1860,  a  judgment 
or  decree  was  entered  by  said  Probate  Court  admitting  such  paper 
\vriting  to  probate  as  the  last  will  and  testament  of  said  Broderick, 
and  granting  letters  of  administration  with  the  will  annexed  to  the 
defendants ;  that  said  paper  writing,  purporting  to  be  the  last  will 
and  testament  of  said  Broderick,  was  a  false  and  forged  paper,  and 
was  fabricated,  after  the  death  of  said  Broderick,  by  certain  per- 
sons with  George  Wilkes,  whose  name  appears  as  the  universal 
devisee;  that  the  defendant  Butler  caused  false  testimony  to  be 
used  in  procuring  said  decree  of  probate;  that  the  defendants,  as 
executors,  have  allowed  certain  debts  against  said  estate,  and  have 
applied  to  the  Probate  Judge  for  leave  to  sell  the  real  estate  to  pay 
said  debts,  and  a  legacy  to  McGlynn,  and  that  an  order  allowing 
such  sale  has  been  made,  and  the  property  advertised  for  sale,  and 
that  if  such  sale  takes  place  to  innocent  purchasers,  it  will  work 
irreparable  injury  to  the  plaintiffs,  by  causing  a  great  number  of 
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parties  to  become  interested,  and  by  casting  a  cloud  upon  the 
plaintiffs^  title;  that  the  defendants  are  in  the  actual  possession  of 
said  real  estate;  that  the  knowledge  of  said  fraud  and  forgery 
came  to  the  Attorney  General  in  shape  to  warrant  legal  proceed- 
ings in  behalf  of  the  State  only  after  the  eighth  day  of  October, 
1861,  when  it  was  too  late  to  apply  to  the  Probate  Court  to  revoke 
the  probate  of  said  paper  writing.  After  setting  forth  certain 
other  matters,  not  material  to  specify  here,  the  complaint  prays, 
among  other  things,  that  the  decree  admitting  the  said  forged  will 
to  probate,  and  the  order  allowing  the  sale  of  said  real  estate,  be 
set  aside,  and  annulled,  and  declared  of  no  effect ;  that  the  sale  of 
the  real  estate  be  enjoined,  and  the  defendants  be  restrained  from 
further  intermeddling  with  the  estate;  that  this  case  be  retained 
until  said  information  be  determined ;  that  said  will  be  declared  a 
forgery,  and  of  no  effect ;  and  that  said  real  estate  be  declared  to 
have  escheated  to  the  people  of  the  State,  without  incumbrance  or 
liabilities. 

The  answer  of  McGlynn,  among  other  things,  on  information  and 
belief,  denies  that  said  Broderick  died  intestate,  and  avers  that  said 
paper  writing  was  the  genuine  last  will  and  testament  of  said  Brod- 
erick, and  that  the  devisee,  George  Wilkes,  therein  mentioned,  is 
and  was  at  the  death  of  said  Broderick  a  citizen  of  the  United 
States,  resident  of  the  State  of  Sew  York,  and  in  every  w-ay  capa- 
ble of  inheriting  and  receiving  as  such  devisee  any  of  the  real  and 
personal  property  of  the  said  estate,  and  denies  that  the  said  But- 
ler, or  any  other  person,  caused  any  false  testimony  to  be  used  in 
procuring  said  decree  of  probate. 

It  is  not  necessary  to  consider  what  is  the  proper  effect,  on  an 
application  for  an  injunction,  of  a  complaint  filed  on  behalf  of  the 
People  without  verification,  or  the  effect  of  an  answer  in  such  a 
case  denying  the  material  averments  on  information  and  belief,  be- 
cause the  facts  on  which  our  decision  depends  are  not  disputed, 
but  are  averred  in  the  complaint,  and  are  admitted  and  insisted 
upon  in  the  answer.  It  is  not  claimed  in  the  complaint  but  that 
the  devisee  named  in  the  will  is  capable  of  taking  and  holding  the 
*  state,  if  the  will  is  valid. 

The  purpose  of  this  action  is  to  aid  the  proceeding  by  informa- 
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tion  infltituted  to  determine  the  escheat  of  the  estate  of  David  C. 
Broderick.  The  aid  sought  is  a  judgment,  which  will  have  the 
eflFect  to  set  aside  and  vacate  the  probate  of  what  is  claimed  to  be 
a  forged  will,  by  which  Broderick  devised  and  bequeathed  his  es- 
tate, real  and  personal,  principally  to  George  Wilkes,  who  is  a 
devisee  capable  of  taking  and  holding,  and  to  set  aside  the  will. 
To  displace  this  probate  and  set  aside  the  will  is  necessary  to  the 
success  of  the  proceeding  by  information,  sipce  the  existence  of 
such  a  devisee  prevents  the  estate  from  escheating.  An  escheat 
occurs  only  when  a  person  shall  die  seized  of  any  real  or  personal 
estate,  and  leaving  no  heirs,  representatives  or  devisees  capable  of 
inheriting  or  holding  the  same. 

The  fact  that  a  will  purporting  to  be  the  genuine  will  of  Brod- 
erick, devising  his  estate  to  a  devisee  capable  of  inheriting  and 
holding  it,  has  been  admitted  to  probate  and  established  as  a  genu- 
ine will  by  the  decree  of  a  Probate  Court  having  jurisdiction  of 
the  case,  renders  it  necessary  to  decide  whether  that  decree,  and 
the  will  established  by  it,  or  either  of  them,  can  be  set  aside  and 
vacated  by  the  judgment  of  any  other  Court.  If  it  shall  be  found 
that  the  decree  of  the  Probate  Court,  not  reversed  by  the  appellate 
Court,  is  final  and  conclusive,  and  not  liable  to  be  vacated  or  ques- 
tioned by  any  other  Court,  either  incidentally  or  by  any  direct 
I)ro(H'e<Hng,  for  the  j)urpose  of  impeaching  it,  and  that  so  long  as 
the  probate  stands  the  will  must  be  recognized  and  admitted  in  all 
Courts  to  be  valid,  then  it  will  be  immaterial  and  useless  to  inquire 
whether  the  will  in  question  was  in  fact  genuine  or  forged. 

The  magnitude  of  the  estate  in  litigation  naturally  awakens  un- 
usual attention,  and  prompts  the  inquiry  whether  so  serious  a  ques- 
tion as  the  truth  or  falsity  of  this  will  can  be  forever  settled  by  the 
simple  decision  of  one  Court,  and  that  a  Court  which,  for  most  pur- 
poses, is  not  of  the  highest  jurisdiction ;  and  whether,  if  such  be 
the  case,  it  is  owing  to  any  defect  in  judicial  proceedings  peculiar 
to  this  State  or  to  this  country.  In  view  of  the  interest  in  this 
question  excited  by  this  case,  it  is  not  inappropriate  to  say  that  the 
laws  of  this  State  upon  this  subject  are  in  no  respect  peculiar  or 
singular ;  and  the  decision  of  this  question  by  this  Court  must  be 
in  conformity  with,  and  controlled  by,  the  imiform  decisions  of  the 
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Boxne  question  which  have  been  made  by  the  Courts  of  the  other 
States  and  of  England. 

In  England,  the  probate  of  wills  of  personal  estate  belongs  to  the 
Ecclesiastical  Courts.  No  probate  of  a  will  relating  to  real  estate 
is  there  necessary.  The  real  estate,  upon  the  death  of  the  party 
seized,  passes  immediately  to  the  devisee  under  the  will,  if  there 
be  one ;  or  if  there  be  no  will,  to  the  heirs  at  law.  The  person  who 
thus  becomes  entitled  takes  possession.  If  one  person  claims  to  be 
the  owner  under  a  will,  and  another  denies  the  validity  of  the  will 
and  claims  to  be  the  owner  as  heir  at  law,  an  action  of  ejectment  is 
brought  against  the  party  who  jnay  be  in  possession  by  the  adverse 
claimant ;  and  on  the  trial  of  such  an  action,  the  validity  of  the  will 
is  contested,  and  evidence  may  be  given  by  the  respective  parties 
as  to  the  capacity  of  the  testator  to  make  a  will,  or  as  to  any  fraud 
practiced  upon  him,  or  as  to  the  actual  execution  of  it,  or  as  to  any 
other  circumstances  affecting  its  character  as  a  valid  devise  of  the 
real  estate  in  dispute.  The  decision  upon  the  validity  of  the  will 
in  such  action  becomes  res  judicata,  and  is  binding  and  conclusive 
upon  the  parties  to  that  action  and  upon  any  person  who  may  sub- 
sequently acquire  the  title  from  either  of  those  parties;  but  the 
decision  has  no  eflFect  upon  other  parties,  and  does  not  settle  what 
may  be  called  the  status  or  character  of  the  will,  leaving  it  subject 
to  be  enforced  as  a  valid  will,  or  defeated  as  invalid,  whenever  other 
parties  may  have  a  contest  depending  upon  it.  A  probate  of  a  will 
of  personal  property,  on  the  contrary,  is  a  judicial  determination  of 
the  character  of  the  will  itself.  It  does  not  necessarily  or  ordi- 
narily arise  from  any  controversy  between  adverse  claimants,  but 
is  necessary  in  order  to  authorize  a  disposition  of  the  personal 
estate  in  pursuance  of  its  provisions.  In  case  of  any  controversy 
between  adverse  claimants  of  the  personal  estate,  the  probate  is 
given  in  evidence  and  is  binding  upon  the  parties,  who  are  not  at 
liberty  to  introduce  any  other  evidence  as  to  the  validity  of  the  will. 

In  this  condition  of  the  law  as  to  the  mode  of  proving  wills  in 
England,  a  vast  number  of  cases  have  arisen,  in  which  applications 
have  been  made  to  the  Court  of  Chancery  to  set  aside  wills  upon 
the  ground  that  they  were  obtained  by  fraud.  These  applications 
have  been  made  upon  the  maxim  that  fraud  is  a  peculiar  object 
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of  chancery  jurisdiction,  and  the  detection  and  defeating  of  it 
one  of  the  special  objects  for  which  Courts  of  Chancery  were 
established.  But  in  these  cases  the  relief  sought  has  been  uni- 
formly denied,  for  the  reason  that  the  Court  of  Chancery  has  no 
power  to  determine  the  validity  of  a  will.  However  comprehensive 
the  jurisdiction  may  be  to  set  aside  other  fraudulent  instruments, 
all  control  over  wills  has  been  disavowed  by  the  Court  of  Chancery. 
The  reason  assigned  as  respects  wills  of  personal  property  is,  that 
the  subject  belongs  exclusively  to  the  Ecclesiastical  Courts,  which 
Courts  are  alone  competent  to  decide  upon  their  validity,  as  well 
where  that  depends  upon  a  question  of  fraud  as  upon  any  otl>er 
ground.     (Archer  v.  Masse,  2  Vernon,  8 ;  Allen  v.  Dundas,  3  D. 

6  East.  131;  Oingell  v.  Home,  9  Simon,  539.)  As  respects  wills 
of  real  estate,  the  reason  assigned  in  some  cases  is  that  there  is  a 
remedy  at  law;  in  others  it  is  said,  generally,  that  the  Court  of 
Chancery  has  no  jurisdiction  to  determine  the  validity  of  a  will. 
(Kerrich  v.  Bransby,  7  Brown's  Cas.  in  Pat.  437 ;  Jones  v.  Jones, 

7  Price  Ex.  K.  663 ;  Jones  v.  Frost,  Jacobs,  466 ;  Pemberton  v. 
Femberton,  13  Ves.  290.)  As  the  reason  that  the  Ecclesiastical 
Courts  have  exclusive  jurisdiction  does  not  apply  to  wills  of  real 
estate,  and  as  the  reason  that  there  is  a  remedy  at  law  apj)^i(s 
equally  to  other  instruments  over  which  Courts  of  Chancery  exer- 
cise jurisdiction  to  set  them  aside  for  fraud,  it  has  been  said  that 
the  reasons  assigned  by  Courts  of  Chancery  for  declining  to  take 
jurisdiction  in  cases  of  wills  of  real  estate  alleged  to  be  obtained 
by  fraud  are  not  satisfactory.  But  notwithstanding  this  objection 
to  the  sufficiency  of  the  reasons  assigned,  the  fact  that  the  jurisdic- 
tion does  not  exist  has  been  constantly  asserted  through  a  long  line 
of  decisions,  and  is  as  firmly  established  as  any  other  principle  in 
regard  to  chancery  jurisdiction.     (See  cases  above  cited.) 

Courts  of  Chancery,  in  their  efforts  to  defeat  fraudulent  practices^ 
have  in  some  cases  deprived  parties  of  the  benefit  of  the  fraudulent 
will  by  decreeing  that  such  parties  shall  hold  the  property  under 
the  will  in  trust  for  the  parties  who  would  have  been  entitled  to  it 
if  such  will  had  not  been  probated.  In  such  cases,  however,  they 
have  disclaimed  any  power  to  set  aside  the  will  or  the  probate,  and 
the  resort  to  this  circuitous  mode  of  defeating  a  fraud  but  the  more 
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clearly  evinces  how  firmly  the  principle  is  fixed,  that  they  have  no 
power  to  act  directly  upon  the  subject.  In  one  case,  (Barnesly  v. 
Powell,  1  Ves.  Sen.  284)  the  Court  decreed  the  party  claiming 
under  a  probated  will  to  go  into  the  Probate  Court  and  consent  to 
the  probate  being  set  aside.  It  claimed  to  do  this  upon  the  ground 
that  the  probate  was  obtained  by  virtue  of  a  deed  of  proxy  fraudu- 
lently procured;  and  as  the  Court  of  Chancery  had  the  power  to 
set  that  deed  aside,  it  would  leave  the  probate  without  any  founda- 
tion. At  the  same  time  that  this  novel  proceeding  was  adopted, 
the  Court  say  it  will  be  done  "  without  interfering  with  any  juris- 
diction/' This  is  the  only  case,  so  far  as  we  are  aware,  since  the 
decision  in  the  case  of  KerricJc  v.  Bransby,  in  the  year  1727,  in 
which  a  probate  has  been  avoided  even  indirectly  by  the  aid  of  a 
Court  of  Chancery;  and  this  was  effected,  not  by  the  decree  or 
order  of  the  Court  of  Chancery  operating  upon  the  decree  of  pro- 
bate, but  coercing  the  party  to  consent  that  the  Probate  Court 
should  set  aside  its  own  decree.  In  the  case  of  Oingell  v.  Home, 
(9  Simon,  539)  the  Vice  Chancellor  says:  "  The  impression  which 
has  been  fixed  in  my  mind  for  several  years  is,  that  it  is  settled  laAv 
that  there  is  no  method  of  escaping  from  the  effect  of  probate  when 
granted,  unless  in  a  case  like  that  of  Barnesly  v.  Powell,  in  which 
Lord  Hardwick  set  aside  the  ground  on  which  the  probate  was  ob- 
tained.'*  It  is  said  in  some  cases  that  a  Court  of  Chancery  in 
cases  of  wills  of  real  estate  can  send  out  an  issue  to  a  Court  of  Law, 
and  have  the  question  of  the  validity  of  the  will  tried  by  a  jury. 
But  that  occurs  only  in  cases  where  no  objection  is  taken  to  the 
jurisdiction,  and  does  not  mean  that  an  action  can  of  right  be  insti- 
tuted in  a  Court  of  Chancery  for  the  purpose  of  having  the  valid- 
ity of  a  will  determined  by  an  issue  to  be  sent  out  of  that  Court. 
In  the  case  of  Jones  v.  Jones  (3  Merivale,  171)  the  Master  of  the 
Rolls  says :  "  It  is  impossible  that  at  this  time  of  day  it  can  bo 
made  a  serious  question  whether  it  be  in  this  Court  (of  Chancery) 
that  the  validity  of  a  will,  either  of  real  or  personal  estate,  is  to  be 
determined.  *  *  Now,  although  there  may  have  been  instance^ 
of  issues  directed  on  the  bill  of  an  heir  at  law,  where  no  opposition 
has  been  made  to  that  mode  of  proceeding,  yet  I  apprehend  that 
he  cannot  insist  on  any  such  direction.    He  may  bring  his  eject- 
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ment,  and  if  there  be  any  impediments  to  the  proper  trial  of  the 
merits,  he  may  come  here  to  have  them  removed;  but  he  has  no 
right  to  have  an  issue  substituted  in  the  place  of  an  ejectment." 

In  the  United  States,  the  probating  of  wills  is  regulated  in  most 
States,  and  probably  in  all,  by  statutes  in  which  the  power  to  pro- 
bate wills  is  conferred  upon  a  special  Court,  a  Probate  or  Surrogate 
Court,  corresponding  in  this  respect  to  the  Ecclesiastical  Courts  of 
England.  In  some  of  the  States,  following  the  English  system,  the 
power  to  probate  is  only  given  in  cases  of  wills  of  personal  estate, 
leaving  wills  of  real  estate  to  be  proved  on  the  trial  of  any  partic- 
ular action  depending  upon  it.  In  others,  the  power  to  probate  is 
extended  to  both  kinds  of  wills,  but  making  it  conclusive  only  in 
cases  of  wills  of  personal  property,  and  only  prima  facie  evidence, 
and  liable  to  be  disproved  on  trials  of  cases  depending  upon  wills  of 
real  estate.  In  others,  the  power  to  probate  applies  to  wills  of  both 
kinds,  and  the  same  conclusive  effect  is  given  to  the  probate  in 
both  cases. 

Upon  examining  the  decisions  of  the  Supreme  Court  of  the 
Ignited  States,  and  of  the  Courts  of  the  several  States,  it  will  be 
found  that  they  have  uniformly  held  that  the  principles  established 
in  England  apply  and  govern  the  cases  arising  under  the  probate 
laws  of  this  country;  and  that  in  the  United  States,  wherever  the 
power  to  probate  a  will  is  given  to  a  Probate  or  Surrogate's  Court, 
the  decree  of  such  Court  is  final  and  conclusive,  and  not  subject, 
(»xcept  on  an  appeal  to  a  higher  Court,  to  be  questioned  in  any 
other  Court,  or  be  set  aside  or  vacated  by  the  Court  of  Chancery 
f»n  any  ground. 

In  the  case  of  Gaines  v.  Chew,  (2  How.  U.  S.  Rep.  645)  the 
(^ourt  say :  "In  cases  of  fraud,  equity  has  a  concurrent  jurisdiction 
with  a  Court  of  Law,  but  in  regard  to  a  will  charged  to  have  been 
obtained  through  fraud,  this  rule  does  not  hold.  It  may  be  difficult 
fo  asPiCT  any  satisfactory  reason  for  this  exception.  That  exclusive 
jurisdiction  over  the  probate  of  wills  is  vested  in  another  tribunal, 
5  s  the  only  one  that  can  be  given.*'  In  the  case  of  ThompJcins  v. 
ThovipJcins,  (1  Story's  Rep.  547)  Judge  Story,  in  speaking  of 
the  law  of  Ensrland,  says:  "The  validity  of  wills  of  real  estate  is 
solely  cognizable  by  Courts  of  Common  Law  in  the  ordinary  forms  of 
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Biiits]  and  the  verdict  of  the  jury  in  such  suits,  and  the  judgment 
thereon,  are,  by  the  very  theory  of  the  law,  conclusive  only  as  be- 
tween the  parties  to  the  suit  and  their  privies.  But  it  is  far  other- 
wise in  cases  of  personal  estate.  The  sentence  and  decree  of  the 
proper  Ecclesiastical  Court,  as  to  the  personal  estate,  is  not  only 
evidence,  but  is  conclusive  as  to  the  validity  or  invalidity  of  the 
will ;  so  that  the  same  question  cannot  be  reexamined  or  litigated 
in  any  jother  tribunal.  The  reason  is,  that,  it  being  the  sentence  or 
decree  of  a  Court  of  competent  jurisdiction  directly  upon  the  very 
subject  matter  in  controversy,  to  which  all  persons  who  have  any 
interest  are  or  may  make  themselves  parties,  for  the  purpose  of 
contesting  the  validity  of  the  will,  it  necessarily  follows  that  it  is 
conclusive  between  those  parties.  For  otherwise,  there  might  bo 
conflicting  sentences  or  adjudications  upon  the  same  subject  matter 
between  the  same  parties;  and  thus  the  subject  matter  be  delivered 
over  to  interminable  doubts,  and  the  general  rules  of  law  as  to  the 
effect  of  res  judicata  be  completely  overthrown.  In  short,  such 
sentences  are  treated  as  of  the  like  nature  as  sentences  or  proceed- 
ings in  rem,  necessarily  conclusive  upon  the  matter  in  controversy 
for  the  common  safety  and  repose  of  mankind.''  Then,  after  stat- 
ing that  by  the  laws  of  Rhode  Island  the  Probate  Courts  have  com- 
plete jurisdiction  as  to  the  probate  of  wills,  whether  the  wills  re- 
spect real  estate  or  personal  estate,  or  both,  and  making  some  re- 
marks upon  the  effect  of  these  local  laws,  he  says :  **  In  short,  there 
can  be  no  difference  in  point  of  principle,  where  the  Court  of  Pro- 
bate has  an  absolute  and  positive  jurisdiction,  whether  the  will  re- 
spects real  estate  or  personal  estate.  In  such  ease,  the  will  must  be 
equally  open  to  controversy  in  all  other  Courts  and  suits,  or  it  is 
closed  in  all.  Yet  no  one  pretends  that  the  probate  is  not  conclusive 
as  to  the  personal  estate  of  the  testator,  and  the  title  of  the  executor 
thereto.  *  *  *  Upon  the  whole,  in  the  absence  of  all  controlling 
authorities  under  the  local  law,  looking  at  the  matter  upon  prin- 
ciple, I  am  of  opinion  that  the  probate  of  the  present  will  by  the 
Supreme  Court  of  the  State,  being  a  Court  of  competent  jurisdic- 
tion, is  final  and  conclusive  upon  the  question  of  the  validity  of  the 
will  to  pass  the  real  estate  in  controversy." 

In  the  case  of  Adanis  v.  De  Cook,  (1  McAllister,  253)  the  Court 
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say:  "In  this  State,  (California)  where  the  general  power  of 
proving  all  wills  is  vested  in  a  special  jurisdiction  known  as  the 
Probate  Court,  the  jurisdiction  of  the  tribunal  is  as  conclusive  in 
regard  to  the  probate  of  wills  of  real  and  personal  estate,  as  is  that 
of  the  Ecclesiastical  Courts  in  England  in  relation  to  wills  of  per- 
sonality. If,  therefore,  there  had  been  a  probate  of  this  document 
as  a  will  by  the  appropriate  tribunal  in  this  State,  such  action,  if 
final,  would  have  been  conclusive."  In  the  case  of  Derland  and 
James  v.  Harringtons  Heirs,  (29  Ala.  95)  the  Oourt  say:  "Th.^ 
probate  of  a  will,  under  any  circumstances,  is  a  proceeding  in  rem. 
It  operates  upon  the  thing  itself.  It  defines,  and  in  a  great  degree, 
( reates  its  status.  The  status  thus  defined  adheres  to  it  as  a  fix- 
ture; and  the  judgment  or  decree  in  the  premises,  unless  avoided 
in  some  mode  prescribed  by  law,  binds  and  concludes  the  Avhole 
world."  In  the  case  of  Bogardus  v.  Clark,  (4  Paige,  625)  the 
(^urt  say :  '"  It  [a  probate  of  a  will  of  personalty]  is  in  the  nature 
of  a  j^roeoeding  in  rem,  to  which  any  person  having  an  interest 
may  make  himself  a  party,  by  applying  to  the  proper  tribunal  be- 
fore \\hi(*h  such  proceeding  is  had,  and  who  will  therefore  be  boimd 
by  the  sentence  or  decree  of  such  tribunal,  although  he  is  not  in 
fact  a  party."  InWoodruff  v.  Taylor,  (20  Vermont,  65)  the  Court 
say :  "  The  probate  of  a  will  I  conceive  to  be  a  familiar  instance 
of  a  proceeding  in  rem  in  this  State.  The  proceeding  is  in  form 
and  substance  upon  the  will  itself.  No  process  is  issued  against 
any  one,  but  all  persons  interested  in  determining  the  state  or  con- 
dition of  the  instrument  are  constructively  notified  by  a  newspaper 
publication  to  appear  and  contest  the  probate;  and  the  judgment 
is,  not  that  this  or  that  person  shall  pay  a  sum  of  money  or  do 
any  particular  act,  but  that  the  instrument  is  or  is  not  the  will  of 
tlie  testator.  It  determines  the  status  of  the  subject  matter  of  tlie 
proceeding.  The  judgment  is  upon  the  thing  itself;  and  when  tht- 
proper  steps  required  by  law  are  taken,  the  judgment  is  conclusive, 
and  makes  the  instrument,  as  to  all  the  world  (at  least  so  far  as 
the  property  of  the  testator  within  this  State  is  concerned)  just 
what  the  judgment  declares  it  to  be."  In  the  case  of  Ballou  v. 
Hudson,  (13  Grattan,  682)  the  Court  say:  "Considerations  of 
public  policy  require  that  all  questions  of  succession  to  property 
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shotdd  be  authoritatively  settled.  Courts  of  probate  are  therefore 
oi^anized  to  pass  on  such  questions,  when  arising  under  wills ;  and 
a  judgment  by  such  Court  is  conclusive  whilst  it  remains  in  force, 
and  the  succession  is  governed  accordingly.  A  judgment  of  this 
nature  is  classed  amongst  those  which  in  legal  nomenclature  are 
called  judgments  in  rem.  Until  reversed,  it  binds  not  only  the 
immediate  parties  to  the  proceeding  in  which  it  is  had,  but  all  other 
persons  and  all  Courts." 

The  cases  above  cited  have  been  selected  from  a  great  body  of 
oases  of  like  import,  because,  while  showing  the  conformity  of  our 
laws  with  those  of  England,  as  to  the  conclusiveness  of  probate 
decrees,  they  also  show  the  reason  why  they  are  conclusive,  not 
only  upon  the  parties  who  may  be  before  the  Court,  but  upon  all 
other  persons  and  upon  all  Courts ;  and  that  is,  that  it  is  not  a  pro- 
ceeding to  decide  a  contest  between  parties,  but  a  proceeding  in 
rem,  to  determine  the  character  and  validity  of  an  instrument 
affecting  the  title  to  property,  and  which  it  is  necessary  for  the 
repose  of  society  should  be  definitely  settled  by  one  judgment,  and 
not  left  to  be  buffeted  about  by  different,  and  possibly  conflicting, 
jud|27nents  of  various  Courts. 

In  the  State  of  California,  the  jurisdiction  of  the  Probate  Court 
is  the  same  in  regard  to  wills  of  real  estate  as  to  wills  of  personal 
estate. 

The  argument  is  strongly  urged,  that  it  will  give  great  encour- 
agement to  fraudulent  practices,  and  in  many  cases  lead  to  the 
despoiling  of  rightful  heirs  of  their  inheritance,  if  the  decision  of 
the  Probate  Court  is  not  subject  to  be  set  aside  by  the  Court  of 
Chancery,  on  allegations  of  fraud.  This  consideration  has  not 
escaped  the  attention  of  the  Legislature  of  this  and  other  States, 
and  laws  have  been  passed  to  obviate  this  danger,  so  far  as  seemed 
practicable,  without  on  the  other  hand  exposing  persons  innocently 
dealing  with  estates  of  deceased  persons  to  be  harassed  by  subse- 
quently discovered  frauds.  Hence,  a  period  is  provided  in  some 
States,  and  probably  in  all,  in  which,  after  judgment  is  pronounced, 
parties  interested  may  have  the  decree  opened,  and  the  question  of 
the  validity  of  the  will  reexamined.  This  time  varies  in  different 
States.    We  learn  from  some  of  the  cases  cited,  that  in  Virginia  it 
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is  seven  years,  in  Alabama  it  is  five  years.  In  New  York,  as  to 
personal  property  —  as  to  which  only  the  decree  is  conclusive — the 
time  is  one  year.  In  this  State,  where  there  is  no  distinction  be- 
tween wills  of  real  and  personal  estate,  the  time  is  but  one  year. 
In  the  Act  to  regulate  the  Settlement  of  the  Estates  of  Deceased 
Persons,  it  is  provided  by  section  thirty  as  follows :  "  When  a  will 
has  been  admitted  to  probate,  any  person  interested  may,  at  any 
time  within  one  year  after  such  probate,  contest  the  same,  or  the 
validity  of  the  will.  For  that  purpose,  he  shall  file  in  the  Court 
before  which  the  will  was  proved  a  petition,  in  writing,  containing 
his  allegations  against  the  validity  of  the  will,  or  against  the  suf- 
ficiency of  the  proof,  and  praying  that  the  probate  may  be  re- 
voked." By  section  thirty-six,  as  follows:  "If  no  person  shall, 
within  one  year  after  the  probate,  contest  the  same,  or  the  validity 
of  the  will,  the  probate  of  the  will  shall  be  conclusive ;  saving  to  in- 
fant5,  married  women  and  persons  of  unsound  mind,  a  like  period 
of  one  year  after  their  respective  disabilities  are  removed."  These 
provisions  of  our  statute  are  but  the  embodiment  of  the  principles 
of  law  which  have  been  settled  by  the  decisions  of  the  Courts  in 
England  and  the  United  States  as  being  the  most  expedient  and 
just,  having  regard  to  the  rights  of  persons  claiming  the  estate  of 
a  deceased  owner,  and  the  requirements  of  society  that  the  title  of 
property  should,  as  soon  as  practicable,  be  made  certain  and  with- 
drawn from  the  arena  of  litigation.  A  special  tribunal  is  therefore 
established  to  decide  upon  the  validity  of  wills,  and  the  decision  of 
that  tribunal  is  made  final  and  conclusive ;  giving,  however,  a  right 
of  review  by  the  Supreme  Court,  and  a  further  right  of  a  new 
action  or  proceeding  in  the  same  tribunal  within  one  year  after  the 
decision  of  the  first  proceeding,  and  securing  the  rights  of  persona 
under  disabilities.  The  limitation  of  one  year  within  which  the 
new  trial  must  be  demanded  is  shorter  than  in  some  States,  where 
the  decree  is  made  conclusive  upon  real  as  well  as  personal  estate, 
but  it  is  the  same  as  that  allowed  in  New  York  in  cases  of  per- 
sonal estate,  and  in  providing  which,  direct  reference  was  had  to 
the  conclusiveness  of  the  decree.  The  Revisers,  as  a  reason  for 
allowing  a  rehearing  within  one  year,  say:  "The  notice  previous 
to  proving  a  will  is  necessarily  short,  and  must  often  be  inadequate 
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to  appraise  all  the  parties  interested ;  and  yet  it  would  seem  that 
when  once  admitted  to  proof,  the  probate  is  perfectly  conclusive." 
Although  one  year  as  a  bar  to  further  litigation  as  to  real  estate 
held  under  a  will  is  shorter  than  in  other  States,  it  is  not  dispro- 
portioned  to  our  limitation  of  real  actions  as  compared  with  other 
States.  Twenty  years  is  the  usual  time  limited  for  bringing  real 
actions  in  other  States,  while  in  ours  it  is  only  five.  Nevertheless, 
the  time  as  affecting  real  estate,  is  too  short,  in  consideration  of  the 
policy  which  has  been  applied  to  the  subject  in  other  States ;  but 
whether  this  has  arisen  from  an  ill-judged  policy  of  our  Legis- 
lature, in  seeking  to  quiet  titles  by  too  summary  a  process,  or  by 
inadvertance  in  not  distinguishing  between  real  and  personal  prop- 
erty, the  remedy  is  not  within  the  power  of  Courts. 

This  review  of  the  cases  decided  in  England  and  in  the  United 
States,  establishes  that  it  is  a  perfectly  settled  doctrine  that  the 
decision  of  the  Court  to  which  the  proof  of  wills  is  confided, 
whether  of  real  or  personal  estate,  is  conclusive  upon  the  question 
of  the  validity  or  invalidity  of  the  will ;  that  this  decision  cannot 
be  questioned  collaterally  in  any  other  Court ;  and  that  it  cannot  be 
reviewed  or  set  aside  by  the  Court  of  Chancery  on  an  allegation  of 
fraud,  or  on  any  other  ground. 

The  only  decision  in  our  own  State  directly  upon  the  subject  ia 
in  consonance  with  those  of  other  States.  In  the  case  of  Castro  v. 
Richardson,  (18  Cal.  478)  the  Court  say:  "The  Court  of  Probate 
have  exclusive  jurisdiction  of  matters  relating  to  the  proof  of  wills ; 
and  before  a  will  can  be  read  in  evidence  in  support  of  a  title  under 
it,  the  party  seeking  to  introduce  it  must  show  that  it  has  been 
regularly  admitted  to  probate.  It  was  intended  that  the  mode  of 
proof  pointed  out  by  the  statute,  should  be  uniformlj^  pursued,  and 
to  give  effect  to  that  intention,  it  is  necessary  to  maintain  the  ex- 
clusive authority  of  the  Probate  Covrts.  Ample  provision  is  made 
for  determining  controversies  arising  in  the  course  of  their  pro- 
ceedings ;  and  in  rejecting  a  will  or  admitting  it  to  probate  they  act 
judicially,  and  their  acts  possess  conclusive  force." 

Although  the  prayer  of  the  corapl&int  in  this  actions  asks  a  de- 
cree that  the  will  in  question  be  decla*'edaforgeryandof  no  effect, 
vet  a  distinction  is  claimed  to  exist  a^  to  the  power  of  a  Court  of 
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Chancery  to  set  aside  a  decree  of  a  Probate  Court,  if  it  must  be 
conceded  that  the  power  does  not  exist  to  decide  upon  the  validity 
of  a  will ;  but  no  cases  are  referred  to  in  which  such  a  distinction 
is  taken.  The  only  case  referred  to  as  countenancing  such  a  view 
is  that  of  Bamesly  v.  Powell;  but  in  which,  as  we  have  seen,  the 
Court  disclaim  the  power  to  set  aside  the  decree,  and  only  exer- 
cised the  power  to  set  aside  a  deed  of  consent  on  which  the  decree 
rested ;  and  by  reason  of  having  jurisdiction  of  the  party  for  that 
purpose,  decreed  him  to  consent  to  the  vacating  the  probate  decree. 
Indeed,  we  are  unable  to  see  how  the  line  is  to  be  drawn,  at  least 
in  this  case,  between  the  power  to  set  aside  the  decree  of  probate 
and  that  to  declare  the  will  a  forgery;  because  the  only  fraud 
charged  to  have  been  practiced  in  procuring  the  probate  is  the 
false  testimony  of  witnesses  as  to  the  validity  of  the  will.  No 
fraud  was  practiced  upon  the  heirs  to  procure  a  consent  to  the 
probate,  as  in  the  case  of  Bamesly  v.  Powell,  nor  any  device  to 
prevent  a  full  investigation  before  the  Probate  Court.  The  Court 
of  Chancery  has  no  capacity,  as  the  authorities  have  settled,  to 
judge  or  decide  whether  a  will  is,  or  is  not,  a  forgery;  and  hence, 
there  would  be  an  incongruity  in  its  assuming  to  set  aside  a  probate 
<lecreo  rstablishing  a  will,  on  the  ground  that  the  decree  was  pro- 
cured by  fraud,  when  it  can  only  arrive  at  the  fact  of  such  fraud 
by  first  deciding  that  the  will  was  a  forgery.  There  seems,  there- 
fore, to  be  a  substantial  reason,  so  long  as  a  Court  of  Chancery  is 
not  allowed  to  judge  of  the  validity  of  a  will,  except  as  shown  by 
the  probate,  for  the  exception  of  probate  decrees  from  the  juris- 
diction which  Courts  of  Chancery  exercise  in  setting  aside  other 
judgments  obtained  by  fraud.  But  whether  the  exception  be 
founded  in  good  reason  or  otherwise,  it  has  become  too  firmly 
established  to  be  disregarded.  At  the  present  day,  it  would  not  be 
a  greater  assumption  to  deny  the  general  rule  tha*^^  Courts  of 
Chancery  may  set  aside  judgments  procured  by  fraud,  than  to 
deny  the  exception  to  that  rule  in  the  case  of  probate  decrees. 
We  must  acquiesce  in  the  principle  established  by  the  authorities, 
if  we  are  unable  to  approve  of  the  reason.  Judge  Story  was  a 
staunch  advocate  for  the  most  enlarged  jurisdiction  of  Courts  of 
Chancery,  and  was  reluctant  to  allow  the  exception  in  cases  of 
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wilk,  but  was  compelled  to  yield  to  the  weight  of  authority.  He 
says:  ''No  other  excepted  case  is  known  to  exist;  and  it  is  not 
easy  to  discover  the  grounds  upon  which  this  exception  stands  in 
point  of  reason  or  principle,  although  it  is  clearly  settled  by  author- 
ity."   (1  Story's  Eq.  Juris,  sec.  440.) 

It  is  said  that  the  period  of  one  year  fixed  for  persons  interested 
to  have  the  probate  of  a  will  opened  and  reconsidered,  is  a  limita- 
tion which  does  not  run  against  the  State.  It  is  not  important  to 
decide  this;  because,  if  it  could  be  considered  in  that  light,  the  only 
effect  would  be  to  authorize  the  State  to  institute  such  proceedings 
in  the  Probate  Court,  not  to  confer  jurisdiction  upon  the  District 
Court,  and  no  wish  or  purpose  to  institute  such  a  proceeding  is 
suggested  in  this  case. 

This  case  comes  before  us  on  an  appeal  from  an  order  allowing 
an  injunction.  The  Court  below,  after  considering  to  some  extent, 
but  without  deciding,  whether  a  District  Court  has  jurisdiction  to 
set  aside  the  probate  of  a  will,  or  to  declare  a  will  void,  states  that 
it  has  power  to  protect  property  by  injunction  pending  another  liti- 
gation; and  the  injunction  in  this  case  appears  to  have  been  granted 
solely  on  this  ground  of  jurisdiction,  in  order  to  prevent  a  dissipa- 
tion of  the  property  pending  the  litigation  on  the  information  for 
an  escheat  But  it  is  always  an  absolute  objection  to  the  allowance 
of  an  injunction,  for  the  purpose  of  protecting  property  during  a 
litigation,  that  the  complaint  shows  that  the  party  seeking  the  in- 
junction has  no  title  to  or  interest  in  the  property,  and  no  daim  to 
the  ultimate  relief  sought  by  the  litigation ;  in  other  words,  that 
the  complaint  shows  no  equity.  This  complaint  shows  affirmatively 
and  distinctly  that  a  will  has  been  in  due  form  admitted  to  probate, 
by  which  the  property  in  question  is  devised  to  a  person  whom  it  is 
not  deemed  is  capable  of  taking  and  holding  it.  If,  as  we  have  con- 
cluded, the  District  Court  has  no  power  to  set  aside  that  probate 
and  will,  or  to  disregard  the  probate  and  investigate  the  validity  of 
the  will  on  the  trial  of  the  information,  then  the  existence  of  that 
probate,  and  the  will  established  by  it,  is  a  bar  to  the  ultimate  re- 
lief sought  in  this  action,  and  by  the  information  to  which  this  ac- 
tion is  auxiliary,  and  as  a  consequence,  precludes  all  reason  or 
object  for  an  injunction,  and  with  it  the  right  to  onOb 
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A  law  was  enacted  on  the  third  of  March,  1862,  relating  to  this 
subject ;  but  it  is  not  necessary  to  consider  what  may  be  its  effect 
in  other  cases,  because,  although  it  was  brought  to  our  notice,  it 
was  not  urged  by  counsel  that  it  could  afFect  our  decision,  since  it 
was  not  in  force  at  the  time  this  case  was  decided  by  the  Court  be- 
low, nor  until  after  the  case  was  pending  before  us  on  appeal.  We 
must  decide  whether  the  order  made  by  the  Court  below  was  cor- 
rect or  erroneous  at  the  time  it  was  pronounced. 

The  order  appealed  from  must,  therefore,  be  reversed,  and  the 
injunction  dissolved. 

On  petition  for  a  rehearing,  Norton,  J.  delivered  the  following 
opinion  —  Field,  C.  J.  and  Cope,  J.  concurring. 

A  petition  for  rehearing  has  been  presented  in  this  case,  princi- 
pally for  the  purpose  of  obtaining  a  decision  upon  the  point  whether 
the  State  can  contest  before  the  Probate  Court  the  probate  or  the 
validity  of  the  will  after  the  expiration  of  one  year  from  such  pro- 
bate. We  do  not  think  it  would  be  proper  for  us  to  express  an 
opinion  upon  this  point  in  this  case.  Our  opinion  upon  that  point, 
whatever  it  might  be,  could  have  no  effect  in  determining  the  case 
before  us.  Where  a  case  is  sent  back  for  a  new  trial,  it  may  be 
appropriate,  though  not  strictly  necessary  for  the  decision  of  the 
question  of  a  new  trial,  to  give  an  opinion  upon  points  that  will 
arise  in  the  Court  below,  and  must  be  decided  to  finally  terminate 
the  case.  But  where  such  an  opinion  could  have  no  effect  upon  the 
case  in  any  stage  of  it,  and  was  not  necessary  for  our  decision,  its 
expression  would  have  been  not  only  superfluous,  but,  as  we  think, 
injudicious.  It  is  doubtful  if  such  an  opinion  would  control  the 
action  of  another  tribunal  in  another  case,  or  be  operative  as  a 
judgment  in  our  own  Court.  The  law  upon  a  question  does  not 
become  settled  by  the  uK^re  opinion  of  Judges  unnecessarily  ex- 
pressed, but  only  by  a  decision  of  the  point  when  being  the  ground, 
or  at  least  one  of  the  grounds,  of  a  judgment. 

These  reflections  are  also  applicable  to  another  point  upon  which 
w  decision  is  avsked,  to  wit :  Wliether  the  Law  of  1862,  giving:  juris- 
diction to  the  District  Courts  to  set  aside  a  will  and  the  probate 
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thereof  in  certain  caaes^  can  have  a  retroactive  effect.  This  quee- 
ti<Hi  doee  not  affect  this  ease. 

Another  point,  whelker,  imder  the  effect  of  the  Law  of  April 
19th,  1866,  relative  to  escheated  estates,  the  State  was  prevented 
from  proceeding  for  an  escheat  before  the  lapse  of  five  years,  might 
in  one  aspect  of  the  case  have  been  considered  by  us,  but  its  decis- 
ion in  favor  of  the  plaintiff  would  not  have  obviated  the  necessity 
of  the  dedsion  we  did  make^  nor  do  we  see  that  its  decision  now 
would  have  the  effect  to  «id  the  litigation  in  thu  caae. 

Behearing  denied* 


HOWARD  V.  SHORES. 

Undkb  the  forty-seventh  section  of  the  Practice  Act,  a  claim,  to  constitute  a  aet- 
off,  mast  be  such  that  the  party  pleading  it  might  obtain  a  several  judgment 
against  his  adversary  upon  it ;  and  this  excludes  a  joint  debt  as  a  set-off  against 
a  several  one. 

To  Justify  the  allowance  of  a  set-off  of  a  joint  debt  due  from  plaintiff  and  an- 
other against  the  individual  claim  of  plaintiff,  upon  equitable  grounds,  it  is  not 
sufficient  to  show  that  the  joint  debtors  owe  a  considerable  amount,  and  that 
their  property  is  incumbered  by  judgments,  mortgages  and  attachments,  without 
showing  that  they  are  insolvent,  or  that  the  defendants  are  in  danger  of  losing 
their  demand. 

Appeal  from  the  Ninth  Judicial  District* 

Action  to  recover  the  amount  due  upon  a  promissory  note,  dated 
November  12th,  1857,  made  by  defendants,  payable  one  day  after 
date  to  Asa  Howard  or  order,  for  three  hundred  and  thirty-six  dol- 
lars, with  interest  at  the  rate  of  three  per  cent  per  month. 

The  following  is  the  material  part  of  the  answer  of  defendants : 
"Said  defendants  allege  that  heretofore,  to  wit:  at  the  county 
aforesaid,  from  some  time  in  the  year  1854  until  since  the  month 
of  April,  1861,  the  said  plaintiff  and  his  brother,  David  Howard, 
conducted  and  transacted  business  together  as  partners;  that  the 
business  so  conducted  and  transacted  by  them  waa  multifarious,  and 
consisted  in  farming  and  gardening,  selling  produce,  raising  stock, 
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buying  and  selling  goods,  and  trading  in  other  property,  manu- 
facturing and  vending  lumber,  &c. ;  that  said  plaintiff  and  said 
David  Howard  represented  themselves  as  partners  in  their  said 
Inisiness,  and  transacted  business  upon  the  faith  of  such  represen- 
tations, and  by  the  notoriety  of  their  several  acts,  gave  persons 
dealing  with  them  to  understand  and  know  that  they  were  partners 
as  aforesaid;  that  they  so  dealt  with  these  defendants  in  the  ac- 
counts and  transactions  hereinafter  mentioned ;  that  said  plaintiff 
and  his  said  brother  were  in  fact  partners  as  aforesaid,  and  trans- 
acted business  and  kept  accounts  in  the  name  and  style  of '  Howard 
&  Brother.' 

"And  said  defendants  allege,  that  heretofore,  to  wit:  at  the 
county  aforesaid,  from  long  prior  to  the  year  1856  until  the  present 
time,  these  defendants  and  Edmond  Beau  were  partnei's  in  the 
business  and  operations  of  a  grist  mill  and  saw  mill,  under  the 
name  and  style  of  *  Shores  &  Co.,'  and  admit  that  these  defendants 
in  respect  to  the  same  business  were  during  that  time  as  between 
themselves  partners,  under  the  style  of  '  Shores  &  Brother.' 

"  Said  defendants  aver,  that  said  firm  of  ^  Shores  &  Co.,'  at 
sundry  times  between  the  month  of  October,  1867,  and  the  month 
of  May,  1861,  at  the  special  instance  and  request  of  said  plaintiff 
and  said  David  Howard,  partners  as  aforesaid,  performed  labor  for, 
and  sold  and  delivered  personal  property  to  said  firm  of  *  Howard 
&  Brother,'  to  the  amount  and  value  of  eight  hundred  and  thirty- 
two  dollars  and  eighty-four  cents,  as  follows :  Lumber,  of  the  value 
of  two  himdred  and  eighty-four  dollars  and  sixty-nine  cents ;  grind- 
ing l,8Q3i  bushels  of  wheat,  of  the  value  of  five  hundred  and 
thirty-five  dollars  and  fifteen  cents ;  forty-eight  flour  sacks,  eight 
dollars ;  cleaning  wheat,"  five  dollars  —  all  the  items  and  particulars  • 
of  which  arefully  set  out  in  ^Exhibit  A,'  hereto  annexed  and  made 
a  part  of  this  answer ;  that  heretofore,  and  prior  to  the  commence- 
ment of  this  action,  said  firm  of '  Shores  &  Co.'  assigned  and  trans- 
ferred said  account  to  these  defendants,  on  a  settlement  between 
said  firm  and  the  said  firm  of  '  Shores  &  Brother ;'  that  these  de- 
fendants are  now  the  owners  and  holders  thereof,  and  the  same 
has  been  incorporated  in  the  demand  of  these  defendants  against 
said  firm  of  *  Howard  &  Brother,'  as  set  forth  in  said  exhibits. 
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"And  for  further  defense,  said  defendants  allege,  that  between 
the  first  day  of  January,  1868,  and  the  twenty-first  day  of  August, 
1861,  there  was  and  is  a  mutual  open  and  current  account  between 
these  defendants  and  said  firm  of  *  Howard  &  Brother,'  which  is 
correctly  stated  in  '  Exhibit  B,'  hereto  annexed  and  made  a  part  of 
this  answer;  that  during  that  period,  these  defendants,  at  the  in- 
stance and  request  of  said  *  Howard  &  Brother,'  sold  and  delivered 
to  them  articles  of  property  of  the  value  of  thirty-three  dollars  and 
thirty-five  cents,  paid  to  them  two  hundred  and  sixty-five  dollars  in 
cash,  and  at  their  request  and  for  their  use  two  hundred  and  seven 
lioUars,  as  more  fully  appears  in  said  ^  Exhibit  B ; '  that  there  is  a 
balance  due  from  said  plaintiff  and  said  David  Howard  to  these  de- 
fendants upon  said  two  accounts,  stated  in  said  *  Exhibits,'  of  five 
hundred  and  ninety-three  dollars  and  sixty-eight  cents,  applicable 
to  the  payment  and  extinguishment  of  said  promissory  note,  and 
these  defendants  pray  the  Court  by  its  judgment  to  allow  and  apply 
the  credits  of  said  accounts  at  the  various  dates  thereof  to  the  pay- 
ment of  said  plaintiff's  demand,  and  to  equate  the  interest  thereon ; 
and  said  defendants  urge  the  said  demands,  stated  in  said  exhibits^ 
as  a  set-off  and  counter  claim  to  said  plaintiff's  demand,  in  case 
the  Court  does  not  allow  the  same  payments. 

"And  said  defendants  aver  that  said  plaintiff  has  been  at  all  times 
fully  cognizant  of  the  said  demands  of  these  defendants  against 
him  and  his  said  partner,  and  as  these  defendants  believe,  has 
held  his  said  demand,  until  recently,  subject  to  a  just  settlement  of 
said  claim  against  them ;  and  said  defendants  aver  that  said  plain- 
tiff's demand  being  a  promissory  note  for  three  hundred  and  thirty- 
six  dollars,  was  executed  in  final  satisfaction  of  another  antecedent 
note  of  these  defendants,  which  had  been  purchased,  as  these  de- 
fendants believe,  with  the  joint  means  of  said  '  Howard  &  Bro,' 
and  was  held  by  said  plaintiff  for  the  use  of  the  said  firm;  and 
these  defendants  further  allege,  on  their  infoltaation  and  belief, 
that  said  firm  of  '  Howard  &  Bro.'  are  indebted  to  a  considerable 
amount,  and  that  their  property  is  incumbered  by  judgments, 
mortgages  and  attachments  to  a  large  amount ;  that  said  plaintiff, 
contriving  and  intending  to  hinder  and  defraud  the  creditors  of 
said  firm  of  'Howard  &  Bro.,'  claims  to  be  the  sole  owner  of  a 
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ooi^iderable  portion  of  their  common  property,  and  now  denies 
their  said  long  acknowledged  and  notorious  partnership ;  and  that 
these  defendants  will  be  without  any  effectual  remedy  for  their  said 
demand,  if  the  same  is  not  allowed  in  defense  to  this  action. 

"  Wherefore  they  ask  the  equitable  interposition  of  this  Court  to 
that  end,  and  that  justice  may  be  done/' 

An  exhibit  of  the  indebtedness  from  Howard  &  Brother  to  de- 
fendants is  attached  to  the  answer. 

Plaintiff  demurred  to  the  answer,  on  the  ground  that  it  contained 
no  defense.  The  demurrer  was  sustained,  and  defendants  declin- 
ing to  amend,  plaintiff  had  judgment  for  the  amount  of  note  and 
interest,  from  which  judgment  the  appeal  is  taken. 

H.  0.  &  W.  E,  Beatty,  for  Appellants. 

I.  Defendants  owed  Asa  Howard  on  the  note,  in  round  num- 
bers, eight  hundred  dollars,  and  Asa  Howard  and  his  partner  owed 
defendants  five  hundred  and  ninety-three  dollars  and  sixty-eight 
cents,  which  was  past  due.  Every  partner  is  severally  liable  for 
the  debts  of  the  partnership  of  which  he  is  a  member.  The  firm 
of  which  Asa  Howard  was  a  member  having  failed  to  pay  their 
debts  at  maturity  to  defendants,  Asa  Howard  became,  was,  and  is 
severally  liable  in  point  of  law,  and  in  foro  consierdiw,  for  the 
debt.  He  was  and  is  just  as  much  bound  to  pay  that  debt  as  if 
it  had  been  originally  his  individual  debt. 

The  reason,  then,  why  such  a  debt  might  not  be  set  off  against 
the  individual  demand  of  Asa  Howard  arises,  not  from  any  want  of 
natural  justice  in  such  a  course,  nor  because  Asa  Howard  was  not 
individually  bound,  but  solely  from  the  complexity  of  affairs  pro- 
duced by  such  set-off,  which  Courts  ordinarily  endeavor  to  avoid. 
But  when  a  failure  to  allow  such  set-off  will  endanger  defendant's 
daim,  or  otherwise  subject  him  to  great  inconvenience,  the  Courts 
of  Equity  overcome  their  repugnance  to  such  a  course,  and  allow 
the  set-off.  (Sampson  Simeon  v.  Joel  Hart,  14  Johns.  63 ;  Bull, 
N.  P.  336-2;  H.  Bl.  687;  4  Tenn.  Eep.  123.) 

II.  The  answer  shows,  in  the  first  place,  the  insolvency,  or 
probable  insolvency,  of  the  firm ;  and  Afia  Howard  being  in  that 
case  individually  liable  for  all  the  debts  of  the  firm,  it  would  have 
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been  setting  off  a  debt  due  from  him  against  one  due  to  him^  and 
not  a  joint  against  a  several  debt 

In  the  next  place,  if  it  was  true  that  the  note  was  purchased 
with  the  joint  funds  of  Asa  and  David  Howard,  and  held  for  the 
use  of  the  firm,  it  was  really  the  joint  property  of  the  firm,  and  a 
debt  due  from  the  firm  to  defendants  might  be  set  off  against  it, 
whether  the  firm  was  insolvent  or  not  And  this  is  more  especially 
true  if  the  defendants  had  been  led  by  the  plaintiff  to  believe,  as 
seems  to  be  charged  in  the  answer,  that  the  note  was  held  subject 
to  a  joint  settlement  of  accounts. 

Hereford  &  Williams,  for  Respondent,  cited  Practice  Act,  sec. 
47;  7  Barb.  Rep.  104;  23  Wend.  628. 

Cope,  J.  delivered  the  opinion  of  the  Court —  Field,  C.  J.  and 
XoRTON,  J.  concurring. 

The  suit  is  upon  a  promissory  note,  and  the  answer  sets  up  an 
indebtedness  against  the  plaintiff  and  his  brother  as  a  set-off.  On 
demurrer,  the  Court  held  that  the  indebtedness  could  not  be  plead- 
ed as  a  set-off  against  the  note,  and  entered  judgment  for  the 
plaintiff.  The  defendants  appeal,  and  contend  that  the  decision  of 
the  Court  upon  the  demurrer  was  erroneous. 

The  law  of  set-offs  is  a  matter  of  statutory  regulation,  and  the 
correctness  of  the  decision  depends  upon  the  construction  to  be 
given  to  the  statute.  The  forty-seventh  section  of  the  Practice 
Act  provides  that  the  claim  to  be  set  off  shall  be  a  demand  "  exist- 
ing in  favor  of  the  defendant  or  plaintiff,  and  against  a  plaintiff  or 
defendant,  betjveen  whom  a  several  judgment  might  be  had  in  the 
action."  In  other  words,  that  the  claim  shall  be  such  that  the  party 
pleading  it  might  obtain  a  several  judgment  against  his  adversary 
upon  it;  and  this  undoubtedly  excludes  a  joint  debt  as  a  set-off 
against  a  separate  debt.  In  this  case,  the  defendants  seek  to  set 
off  a  debt  of  the  plaintiff  and  his  brother  against  a  debt  due  to  the 
plaintiff  alone,  and  it  is  clear  that  the  statute  gives  them  no  right 
to  do  so. 

The  facts  stated  are  not  sufficient  to  justify  the  allowance  of  the 
set-off  upon  equitable  grounds.     It  is  alleged  that  the  parties  are 
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indebted  to  a  considerable  amount,  and  that  their  property  is  in- 
cumbered by  judgments,  mortgages  and  attachments ;  but  this  does 
not  show  that  they  are  insolvent,  or  that  the  defendants  are  in  any 
danger  of  losing  their  demand. 
Judgment  affirmed. 


HOWARD  V.  VALENTINE  ei  d. 

Whibv  the  complaint  in  a  Justice's  Court,  in  addition  to  a  good  caaae  of  action, 
contains  averments  and  prays  relief  respecting  matters  not  within  the  Jarlsdic- 
tion  of  the  Court,  the  action  should  not  for  that  reason  be  dismissed,  hat  the 
Court  should  direct  an  amendment  or  disregard  the  ohjectionahle  matter. 

The  effect  of  the  provisions  of  section  twelve  of  the  Forcible  Entry  and  Unlawful 
Detainer  Act  is  to  put  rents  upon  the  same  footing  with  other  damanrea  —  their 
amount,  during  the  period  of  detention,  to  be  ascertained  by  estimating  their 
monthly  value. 

in  an  action  under  the  thirteenth  section  of  said  act,  the  recovery  of  rent  is  limited 
to  those  accruing  after  the  possession  of  the  tenant  has  become  unlawful,  and 
rents  accruing  prior  to  that  time  are  not  raeoverable. 

In  snch  action,  the  Jurisdiction  is  not  affected  by  the  amount  of  rents,  and  judg- 
ment may  be  rendered  by  a  Justice's  Court  for  the  entire  amount,  however 
large,  accruing  during  the  unlawful  detention. 

In  an  action  under  the  thirteenth  section  of  the  Forcible  Entry  and  Unlawful  De- 
tainer Act,  the  tenant  in  possession  and  from  whom  restitution  and  damages 
were  sought,  was  a  married  woman  and  a  sole  trader,  and  her  husband  was 
made  a  codefendant  with  her,  but  no  relief  was  asked  against  him,  except  for 
rettitation  of  the  premises :  Held,  that  there  was  no  misjoinder  of  parties  of 
which  either  of  defendants  could  complain. 

Appeal  from  the  County  Court  of  the  City  and  County  of  San 
Prandsco. 

This  action  was  commenced  in  a  Justice's  Court  on  the  seventh 
day  of  December,  1860. 

The  complaint  avers  that  on  the  twenty-eighth  day  of  January, 
1858^  the  plaintiff  was  the  owner  of  a  certain  lot  in  San  Francisco, 
and  a  building  thereon  occupied  as  a  fruit  store;  that  defendant 
John  Valentine  was  then  in  possession  of  these  premises  as  plain- 
tiff's tenant,  holding  imder  a  verbal  lease  from  month  to  month,  at 
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«  monthly  rent  of  thirty-seven  dollars  and  fifty  cents,  payable  in 
advance,  and  carrying  on  the  business  of  selling  fruit,  vegetables, 
etc. ;  that  on  the  ninth  day  of  October,  1858,  John  Valentino  sold 
his  stock  to  Vincent  Valentine,  and  delivered  to  him  the  possession 
of  the  premises,  and  said  Vincent  then  held  as  plaintiff's  tenant  oa 
the  terras  above  stated  until  the  twenty-ninth  day  of  November, 
1858,  when  he  sold  the  stock  to  defendant  Mary  Valentine,  the 
wife  of  John,  and  a  sole  trader,  who  entered  into  possession  of  the 
premises  and  continued  to  occupy  the  same,  carrying  on  the  said 
business  up  to  the  time  of  the  commencement  of  the  action ;  and 
that  Mary  entered  as  successor  to  said  Vincent,  and  during  her 
occupancy  was  the  tenant  of  plaintiff  under  the  terms  of  the  origi- 
nal lease;  that  she  has  paid  none  of  the  rent,  and  there  is  now  duc^ 
from  her  for  back  rent  the  sum  of  eight  hundred  and  fifty-two 
dollars  and  fifty  cents;  that  on  the  eighth  day  of  August,  1860, 
at  sundown,  plaintiff  demanded  from  said  Mary  personally,  at  her 
dwelling  house,  about  one  hundred  and  thirty  feet  distant  from  the 
premises,  one  month's  rent,  which  she  refused  to  pay,  at  the  same 
time  denying  plaintiff's  ownership  or  right  to  the  possession  of  the 
premises;  that  on  the  fifteenth,  and  also  on  the  twenty-first  day 
of  August,  1860,  plaintiff  made  demand  in  writing  of  said  Mary 
that  she  should  surrender  the  premises  to  him,  which  she  has  re- 
fused to  do.  The  prayer  is  for  judgment  against  both  defendants 
for  possession  of  the  premises,  and  against  defendant  Mary  for  the 
back  rent  in  the  sum  of  five  himdred  dollars  and  costs.  To  this 
complaint  the  defendants  demurred,  on  the  ground  that  the  com- 
plaint contained  no  cause  of  action ;  that  the  Court  had  no  jurisdic- 
tion of  the  subject  of  the  action ;  and  that  there  was  a  misjoinder 
of  parties.  The  Justice  overruled  the  objections  to  the  complaint, 
and  defendants  answered.  A  trial  was  had,  and  judgment  ren- 
dered for  plaintiff  against  both  defendants  for  restitution,  and 
against  defendant  Mary  for  five  hundred  dollars  damages  and  costs. 
Defendants  appealed  to  the  County  Court,  and  there  raised  the 
same  objections  to  the  complaint  as  before  the  Justice,  and  upon 
argument  the  County  Court  sustained  the  objection  to  the  jurisdic- 
tion, and  dismissed  the  action  with  costs  to  defendants ;  and  from 
this  judgment  the  appeal  is  taken. 
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John  Saiterlee,  for  Appellant 

The  only  ground  upon  which  the  County  Court  decided  against 
the  complaint  was,  that  in  the  prayer  of  the  complaint  plaintiff 
asked  for  a  judgment  in  an  amount  exceeding  two  hundred  dol- 
lars—  the  County  Court 'holding  that  for  that  reason  the  Justice 
had  no  jurisdiction  of  the  suit  or  proceeding. 

The  plaintiff  insisted  that  though  the  prayer  of  the  complaint 
might  ask  for  rent  anterior  to  the  forfeiture,  and  ask  for  too  much, 
yet  that  should  be  treated  as  surplusage,  and  be  disregarded.  But 
the  County  Court  said  the  question  was  one  of  jurisdiction,  and  the 
suit  must  be  dismissed  for  the  want  thereof.    We  now  say: 

I.  In  proceedings  under  the  statute  concerning  forcible  entry 
and  unlawful  detainer,  the  jurisdiction  of  a  Justice  of  the  Peace  is 
not  limited  to  a  case  where  the  claim  for  rent  does  not  exceed  two 
hundred  dollars.  The  Constitution  makes  no  distinction  between 
tort  and  contract,  so  far  as  the  jurisdiction  of  Justices  of  the  Peace 
is  eoiicerued.  (Const,  art.  6,  sec.  14.)  Nor  does  the  statute 
(Wood's  Dig.  1st  ed.  155,  sec.  67.)  Except  that  in  "an  action 
for  a  forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlawful  de- 
tention of  lands,  tenements  or  other  possessions,"  the  amount  of 
the  claim  for  rent  or  damages  is  not  limited.  (Subdivision  9  of 
sec.  67.) 

Section  thirteen  of  the  Forcible  Entry  and  Detainer  Act  says: 
**The  Justice  shall  proceed  to  hear,  try  and  determine  the  same 
in  the  same  manner  as  in  other  cases  hereinbefore  provided  for,  but 
shall  impose  no  fine,  &c." 

Section  twelve  says:  "The  damages  shall  be  assessed  as  well 
for  waste  and  injury  committed  on  the  premises,  as  for  the  rents 
and  profits,  &c. ;"  and  the  verdict  shall  also  find  the  monthly  value 
of  the  rents  and  profits,  &c. 

The  thirteenth  section  says  that  the  Justice  shall  do  the  same 
thing  in  proceedings  under  that  section. 

The  Constitution  does  not  limit  the  jurisdiction  of  Justices  of 
the  Peace  in  proceedings  under  the  statute  concerning  forcible  en- 
try and  detainer.    Nor  does  the  statute.  (Subdivision  9,  sec.  67,  1st 
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ed.  Wood's  Dig.  166 ;  Freeman  v.  Powers,  7  Cal.  104 ;  Hart  v. 
Moon,  6  Id.  16;  O'Callaghan  v.  Booth,  6  Id.  83.) 

II.  When  Mary  Viilentine  denied  our  title,  her  term  ended.  She 
could  no  longer  claim  to  hold  imder  plaintiff.  It  is  like  a  case 
whqre  the  lease  has  ran  out,  and  no  rent  is  due,  and  yet  the  tenant 
holds  over.  In  such  case  no  rent  need  be  demanded,  nor  is  due, 
but  the  landlord  can  proceed  for  a  holding  over.  (See  first  clause 
of  sec.  13,  Forcible  Entry  and  Detainer  Act;  Smith  v.  Shaw,  16 
CaL  88.) 

in.  The  husband,  John  Valentine,  was  properly  made  a  party. 
(Practice  Act,  sec.  7;  6  Cal.  47;  15  Id.  308,  311.)  The  com- 
plaint claims  no  damages  against  him  —  the  husband. 

Murphy  &  Burnett,  for  Bespondents. 

I.  Justices'  and  County  Courts  have  no  jurisdiction  to  render 
judgment  for  an  amount  exceeding  two  hundred  dollars  rent,  even 
in  a  case  of  unlawful  detainer.  This  complaint  is  bad,  because 
])laintiff  therein  asks  judgment  for  five  hundred  dollars  rent. 

II.  At  the  most,  the  plaintiff  can  only  claim  a  judgment  for 
rent,  or  use  and  occupation  from  the  time  of  the  forfeiture,  and 
this  complaint  deprives  the  Court  of  jurisdiction,  in  that  it  claims 
a  judgment  for  five  hundred  dollars  rent,  whereas  it  sets  out  the 
forfeiture  to  have  occurred  on  the  eighth  day  of  August,  1860,  and 
this  suit  was  commenced  December  12th,  1860,  but  four  months 
and  four  days  afterwards,  at  which  time  but  one  hundred  and 
forty  dollars  was  due  for  use  and  occupation  from  the  time  of  the 
forfeiture. 

III.  There  is  a  misjoinder  of  parties  defendant.  A  sole  trader 
IS  a  distinct  person  from  her  husband,  under  the  statute,  and 
authorized  to  sue  alone;  suits  can  be  maintained  against  her  with- 
out joining  her  husband. 

Upon  our  first  and  second  points,  we  say  that  the  Constitution  of 
this  State,  (article  six,  section  six)  provides  that  District  Courts 
shall  have  original  jurisdiction  in  law  and  equity  in  all  civil  cases 
where  the  amount  in  dispute  exceeds  two  hundred  dollars  exclusive 
of  interest,  and  our  Supreme  Court  has  held  that  jurisdiction  can- 
not be  vested  elsewhere  by  act  of  the  Legislature.     (Art.  6,  sec. 


Digitized  by 


Google 


286         SUPREME  COURT  — JULY  TERM,  1862. 

Howard  v,  ValentlBA. 

6,  Constitution;  Hicks  v.  Bell,  3  CaL  224;  Zander  v.  Coe,  5  Id. 
234;  Ford  v.  Smith,  6  Id,  331.)  In  consequence  of  those  de- 
cisions, the  Legislature  passed  an  act  limiting  the  jurisdiction  of 
Justices^  Courts  to  debts  of  two  hundred  dollars,  in  actions  to 
recover  money  judgments.    (See  Statutes  of  1866,  p.  133.) 

We  presume,  however,  that  plaintiff  claims  jurisdiction  in  the 
Justice's  Court,  notwithstanding  his  demand  of  judgment  for  five 
hundred  dollars  rent,  on  the  ground  that  this,  being  an  action  of 
unlawful  detainer  after  rent  due,  is  an  exceptional  case.  But  here 
he  is  wrong ;  for  under  our  statute  and  all  statutes  of  this  nature, 
after  a  forfeiture,  the  lessor's  remedy  imder  the  statute  only  goes 
to  the  forfeiture  itself,  and  gives  him  no  power  to  recover  in  the 
same  action  the  possession  of  the  premises  and  rent  which  had 
accrued,  due  before  forfeiture.  The  forfeiture  is  only  allowed  for 
the  purpose  of  giving  the  landlord  speedy  possession,  but  he  must 
recover  back  rent  under  the  rules  of  law,  and  by  the  same  means 
as  are  resorted  to  for  the  recovery  of  other  debts. 

The  rent  due  before  the  eighth  of  August^  1860,  is  not  at  all 
connected  with  the  forfeiture,  nor  dependent  upon  it,  but  was  at 
that  date  an  existing  indebtedness,  as  distinct  from  the  claim  for 
subsequent  rent  or  use  and  occupation  after  forfeiture,  as  if  it  ha<l 
been  due  upon  a  promissory  note.  And  even  if  rent  due  before 
forfeiture  could  be  collected  by  an  unlawful  detainer  suit,  and  such 
rent  and  a  claim  for  use  and  occupation  after  forfeiture  could  be 
united,  still  the  plaintiflf  here  claims  to  recover  a  debt  exceeding  in 
amount  the  jurisdiction  of  the  Court,  to  wit,  about  three  hundred 
and  sixty  dollars  of  rent  due  before  forfeiture,  which,  undoubtedly, 
a  Justice's  Court  cannot  have  jurisdiction  to  give  him. 

The  thirteenth  section  of  the  unlawful  detainer  Act  only  pur- 
ports to  give  the  Justice  jurisdiction  to  try  the  question  of  for- 
feiture, and  as  there  is  no  other  statute  giving  any  jurisdiction  in 
the  matter,  we  cannot  think  that  the  Courts  will  give  what  the 
Legislature  never  intended.  The  Legislature  intended  a  speedy 
remedy  for  the  recovery  of  possession,  and  use  and  occupation 
after  forfeiture.  Plaintiflf  claims  restitution,  use  and  occupation 
from  the  time  of  the  forfeiture,  and  also  back  rent  before  forfeiture. 
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CoPB,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
NoBTON,  J.  concurring. 

This  is  an  action  under  the  thirteenth  section  of  the  Forcible 
Entry  and  Detainer  Act  The  complaint  asks  for  restitution  of  the 
premises,  and  for  back  rents,  amoimting  to  five  hundred  dollars. 
The  defendants  demur,  claiming  a  want  of  jurisdiction  and  a  mis- 
joinder of  parties.  The  Court  below  sustained  the  demurrer,  and 
dismissed  the  suit. 

We  think  the  action  of  the  Court  in  this  respect  was  erroneous. 
So  far  as  the  jurisdiction  is  concerned,  the  objection  only  extends  to 
a  part  of  the  relief  asked.  Excluding  this  the  objection  is  removed, 
and  the  Court  should  have  directed  an  amendment,  or  disregarded 
the  objectionable  matter.  The  question  will  arise  as  to  what  rents  the 
plaintiflF  is  entitled  to  recover,  and  it  is  proper  that  a  construction 
should  be  given  to  the  provision  upon  that  subject.  Section  twelve 
of  the  Act  provides  that  "damages  shall  be  assessed  as  well  for 
waste  and  injury  committed  upon  the  premises,  as  for  the  rents  and 
profits  during  the  detainer,"  and  that  the  verdict  shall  find  the 
monthly  value  of  the  rents  and  profits.  The  effect  of  this  provision  is 
to  put  rents  upon  the  same  footing  with  other  damages,  their 
amount  during  the  period  of  detention  to  be  ascertained  by  estimat- 
ing their  monthly  value.  This  construction,  in  the  cases  provided  for 
in  section  thirteen,  limits  the  recovery  to  rents  accruing  after  the 
possession  of  the  tenant  has  become  imlawful,  and  rents  prior  to 
that  time  are  not  recoverable.  The  rents  to  be  recovered  are  such 
as  accrue  during  the  detention,  and  the  detention  alluded  to  is  that 
authorizing  the  prosecution  of  a  suit.  The  amount  of  the  rents  is 
immaterial,  and  whether  it  is  one  dollar  or  one  thousand  dollars, 
the  jurisdiction  is  the  same.  The  error  in  this  case  is,  that  rents 
are  claimed  which  accrued  anterior  to  the  detention,  and  before  the 
steps  had  been  taken  vesting  in  the  plaintiff  a  right  of  action. 

There  is  nothing  in  the  demurrer  on  the  ground  of  a  misjoinder 
of  parties.  The  principal  defendant  is  a  married  woman,  doing 
business  as  a  sole  trader,  and  the  objection  is  that  her  husband  is 
joined  in  the  action.  This  is  a  matter  of  which  ^he  has  no  right  to 
complain,  and  as  he  is  in  possession  with  her,  we  do  not  see  upon 
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what  principle  he  can  object.  Ko  relief  is  asked  against  him  ex- 
cept to  be  restored  to  the  possession. 

The  other  points  of  the  demurrer  are  not  noticed^  for  the  reason 
that  they  are  not  relied  upon  by  counsel. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 


HAYNES  v.  MEEKS. 

A  BBSXGNATiOM  Is  not  a  matter  absolutely  In  the  power  ot  an  administratorp  to 
be  made  at  any  time  he  may  choose.  The  statute  only  confers  upon  him  a 
conditional  right  to  resign,  and  the  statutory  conditions  must  be  complied  with, 
or  dispensed  with  by  the  Court,  before  a  resignation  tendered  will  take  effect. 

The  appointment  of  a  new  administrator  —  the  former  administrator  not  having 
been  removed  nor  his  resignation  accepted  —  is  a  void  proceeding. 

An  existing  administrator  Is  not  removed,  simply  by  force  of  the  appointment  of 
another  person  as  administrator.  The  office  must  first  become  vacant  before 
a  second  appointment  can  be  made. 

Where  the  law  does  not  declare  the  vacancy  as  a  consequence  flowing  from  a  par- 
ticular event,  a  revocation  of  the  letters  of  the  first  administrator  —  he  being 
still  living  —  Is  essential  to  the  appointment  of  another  person  to  sacceed  him. 
The  only  competent  proof  of  a  revocation  of  letters  In  such  case  is  an  order 
of  the  Court  directing  it. 

The  decision  in  this  case  on  the  former  appeal,  (10  Cal.  110)  commented  upon 
and  disapproved,  but  held  to  be  the  law  of  the  case  under  the  doctrine  of 
Davidson  v.  Dallas^  (15  Cal.  75)  and  Phelan  v.  San  Francisco,  r20  Id.  39). 

The  authority  of  the  Probate  Court  to  order  a  sale  of  real  property  of  an  intestate 
is  derived  from  the  statute;  and  can  only  be  exercised  in  the  cases  specially 
designated. 

The  proceeding  for  the  sale,  though  made  in  the  general  course  of  administration, 
is  a  distinct  and  independent  proceeding  in  the  nature  of  an  action,  of  which 
the  petition  is  the  commencement,  and  the  order  of  sale  Is  the  Judgment 

The  petition  for  the  sale  of  real  property  must  show  on  its  face  two  things:  1st, 
the  insufficiency  of  the  personal  property  to  pay  the  debts  and  charges  against 
the  estate;  2d,  the  necessity  of  the  sale  of  the  real  property,  or  some  portions 
thereof,  for  that  purpose;  and  both  must  appear  before  the  Court  can  take 
Jurisdiction  of  the  proceeding. 

The  truth  of  the  averments  —  their  sufficiency  appearing  —  is  a  matter  which 
must  be  determined  at  the  hearing  of  the  petition,  and  the  Judgment  of  the 
Court  thereon,  if  rendered  upon  legal  notice,  cannot  be  questioned  collaterally. 
It  may  be  reviewed,  and  if  erroneous,  corrected  on  appeal,  but  not  otherwise. 
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The  necessity  for  the  sale  is  not  a  matter  for  the  executor  or  admloistrator  to  de- 
termine, hut  is  a  conclusion  which  the  Court  itself  must  draw  from  the  facts 
stated,  and  the  petition  must  furnish  the  materials  for  its  Judgment. 

The  petftion  must  show  the  insufficiency  of  the  personal  property,  not  hy  mere 
arerment,  hut  by  a  statement  of  the  facts  as  to  its  amount  and  disposition,  and 
as  to  the  outstanding  debts  and  charges,  as  prescribed  by  section  one  hundred 
and  flfty-flve  of  the  Act  for  the  Settlement  of  the  Estates  of  Deceased  Persons, 
and  must  show  also  the  necessity  for  the  sale  of  the  whole  or  some  portion  of 
the  real  property,  not  by  mere  averment  of  such  necessity,  but  by  a  description 
of  all  the  real  property  of  which  the  intestate  died  seized,  and  a  statement  of 
Its  condition  and  value,  as  required  by  the  same  section. 

An  administrator  is  not  relieved  from  a  compliance,  to  the  extent  of  his  ability, 
with  the  statute,  as  to  the  statement  of  the  personal  property  in  his  petition,  by 
the  fact  that  there  has  been  a  previous  administrator  of  the  estate.  He  must 
show  not  merely  the  personal  property  which  has  come  Into  his  possession  since 
his  appointment,  but  must  also  show,  to  the  extent  of  his  ability,  that  which 
came  Into  the  hands  of  his  predecessor. 

By  our  statute  there  are  only  two  classes  of  administrators,  special  and  general ; 
and  no  such  officer  as  an  "  administrator  de  honia  non  "  Is  known  to  our  law. 
When  the  authority  of  a  general  administrator  is  terminated,  and  a  new  one 
appointed,  the  latter  takes  the  place  of  the  first  —  succeeds  to  the  office,  clothed 
with  the  same  powers,  and  subject  to  the  same  restrictions  —  and  when  he  in- 
vokes the  action  of  the  Court,  must  institute  the  same  proceedings,  and,  so  far 
as  he  is  able,    must  make  a  similar  showing. 

Whether  if  funds  have  been  received  by  an  executor  or  administrator  sufficient  to 
pay  the  outstanding  debts  and  expenses,  a  sale  of  the  real  estate  for  such  pay- 
ment can  be  ordered,  even  if  the  funds  have  been  squandered  or  illegally  dis- 
posed of  —  Query. 

A  petition  filed  by  an  administrator  for  the  sale  of  real  property  belonging  to  the 
estate,  averred  that  no  personal  property  had  come  to  his  hands,  and  that  there 
was  none  to  his  knowledge ;  fhat  a  former  administrator  of  the  same  estate 
had  disposed  of  the  whole  of  it ;  that  the  petitioner,  who  was  also  a  creditor, 
had  made  every  effort  in  his  power  to  collect  from  the  former  administrator  the 
amount  due'to  him  on  a  Judgment  against  the  estate,  without  success  —  but  did 
not  state  the  amount  of  the  personal  property  which  had  come  to  the  hands  of 
the  former  administrator,  or  what  disposition  had  been  made  of  it.  or  that  any 
effort  had  been  made  to  ascertain  the  disposition  of  It,  or  to  compel  the  foimer 
administrator  to  account,  nor  the  condition  or  value  of  the  real  estate  of  which 
the  Intestate  died  seized,  nor  the  condition  of  the  parcels  described :  Held,  that 
it  was  fatally  defective  in  its  allegations  respecting  both  the  real  and  the  per- 
sonal property;  that  the  Court  acquired  no  Jurisdiction  of  the  proceedings  for 
the  sale ;  that  the  order  to  sell  and  the  sale  made  in  pursuance  of  It  were  void, 
and  the  purchaser  acquired  no  title;  and  that  the  Invalidity  of  the  sale,  by  rea< 
8on  of  the  defect  In  the  petition,  might  be  shown  in  bar  of  a  recovery  by  the 
purchaser  in  ejectment  against  one  claiming  under  a  conveyance  from  the 
heirs. 

Appeal  from  the  Twelfth  Judicial  District 

Cal.  R«P8.  XX.— 19 
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This  is  an  action  of  ejectment  to  recover  the  possession  of  a  lot 
situated  within  the  limits  of  the  city  of  San  Francisco.  Both  par- 
ties claim  title  from  the  same  source  —  from  one  George  Harlan, 
who  died  in  the  county  of  Santa  Clara  in  July,  1850.  The  plaint- 
iff claims  by  a  conveyance  from  Aspinwall,  who  is  alleged  to  have 
been  at  the  time  the  administrator  of  the  estate,  executed  upon  a 
sale  made  by  order  of  the  Probate  Court  in  November,  1855.  The 
defendant  claims  by  a  conveyance  from  the  heirs  of  Harlan,  exe- 
cuted in  April,  1854.  On  the  trial,  it  was  admitted  that  Harlan 
was  at  the  time  of  his  death  a  resident  of  Santa  Clara  county;  that 
he  left  a  widow,  six  children  —  three  of  whom  were  minors  —  and 
two  grandchildren,  sons  of  a  deceased  daughter;  and  that  at  the 
time  of  the  commencement  of  this  action  the  defendant  was  in  pos- 
session of  the  premises.  It  was  also  admitted  that  Henry  C.  Smith 
was  duly  appointed  by  the  Probate  Court  of  Santa  Clara  county 
administrator  of  the  estate  of  said  Harlan,  on  the  nineteenth  day 
of  August,  1850,  and  on  the  same  day  filed  his  bond,  qualified, 
and  commenced  acting  as  administrator ;  that  he  filed  an  inventory j, 
allowed  claims  against  the  estate,  sold  property  of  the  estate  under 
orders  of  the  Probate  Court,  and  from  time  to  time  made  report  to 
the  Court  of  his  acts;  that  on  the  fourteenth  day  of. June,  1853, 
he  applied  to  the  Court  for  an  order  to  sell  certain  real  property  of 
his  intestate  to  pay  the  debts  outstanding  against  the  estate  and 
the  expenses  of  administration,  and  such  proceedings  were  had 
upon  his  application  that  on  the  thirteenth  of  August,  1853,  an 
order  of  sale  was  made  by  the  Court,  under  which  order  said  real 
estate  was  sold  in  September,  1853,  for  $19,240;  that  the  sale  was 
in  October  following  confirmed  by  the  Court ;  that  on  the  twenty- 
ninth  of  November,  1853,  a  citation  was  issued  by  the  Court  ta 
Smith,  to  appear  and  show  cause  why  the  attachment  should  not 
issue  against  him  for  failure  to  file  his  account  for  final  settlement^ 
and  that  on  his  failure  to  appear,  an  attachment  was  ordered  De- 
cember 26th,  1853.  On  the  thirty-first  of  December,  1853,  Smith 
filed  the  following  written  resignation :  "  Henry  C.  Smith,  admin- 
istrator of  the  estate  of  George  Harlan,  deceased,  hereby  resignsr 
his  appointment  as  such  administrator,  and  asks  that  his  resigna- 
tion be  received  and  he  be  discharged  therefrom.    H.  C.  Smith.'* 


Digitized  by 


Google 


SUPREME  COURT  — JULY  TERM,  1862.         291 

Haynes  v.  Mecks. 

Thereupon,  on  the  same  day,  the  following  order  was  made  by 
the  Probate  Court: 

"  Now  comes  Henry  C.  Smith,  administrator  of  the  above  estate, 
and  files  his  resignation  as  administrator  of  said  estate.  It  is, 
therefore,  ordered  by  the  Court  that  the  said  Henry  0.  Smith  do 
turn  over  to  John  Youtz,  Public  Administrator  in  and  for  the  county 
of  Santa  Clara,  all  the  papers  and  effects  in  his  possession  relating 
to  said  estate,  and  that  he  make  a  full  and  complete  settlement  of 
all  his  proceedings  relating  to  said  estate  to  the  said  John  Youtz, 
Public  Administrator  as  aforesaid,  on  or  before  the  first  day  of  the 
next  term  of  this  Court;  and  that  when  the  said  Henry  C,  Smith 
has  fully  made  such  settlement,  he  and  his  securities  be  released 
from  any  further  liability  on  said  estate.  It  is  further  ordered  by 
the  Court,  that  said  estate  be  placed  into  the  hands  of  the  said  John 
Youtz,  Public  Administrator  in  and  for  the  county  of  Santa  Ckra, 
for  purposes  of  general  administration."  On  the  twenty-fourth  of 
January,  1854,  Smith  presented  to  the  Court  what  purported  to  be 
his  final  report  of  the  condition  of  the  estate,  and  of  his  proceed- 
ings therein,  showing  that  he  had  received  $28,357,  had  disbursed 
$20,017.13,  had  a  balance  in  his  hands  of  $8,340.87,  and  that 
there  were  still  outstanding  claims  against  the  estate  to  the  amount 
of  about  $6,300.  Objections  to  this  account  were  made  by  certain 
of  the  creditors,  after  the  hearing  of  which,  the  Court,  on  January 
25th,  1854,  made  an  order  allowing  the  disbursements  of  Smith 
only  to  the  amount  of  $14,600,  and  declaring  a  certain  balance  to 
be  due  to  the  creditors ;  and  after  a  recital  that  it  appeared  from 
said  report  that  there  were  suflScient  funds  in  the  hands  of  said  ad- 
ministrator to  pay  the  debts  of  said  estate  found  to  be  due,  and 
which  had  been  allowed,  directing  the  administrator  to  pay  all  the 
debts  without  delay,  and  to  make  a  final  settlement  on  the  first  day 
of  the  next  term,  and  containing,  in  reference  to  the  order  of 
December  31st,  the  following:  "It  is  further  ordered  by  the 
Court,  that  the  order  heretofore  made  on  the  thirty-first  day  of 
December,  A.  D.  1853,  directing  the  said  Henry  C.  Smith,  as  ad- 
ministrator of  the  estate  of  George  Harlan,  deceased,  to  turn  over 
the  said  estate  to  the  Public  Administrator  of  Santa  Clara  county, 
and  the  order  placing  the  said  estate  in  the  hands  of  said  Public 
Administrator,  be  and  the  same  hereby  is  revoked/' 
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Smith  did  not  make  the  settlement  as  directed  at  the  February 
or  March  term  of  the  Court,  but  appeared  on  the  first  day  of  April, 
in  obedience  to  a  citation  which  had  been  issued,  and  moved  for 
leave  to  file  a  new  report,  which  was  granted,  and  at  the  same  time 
auditors  were  appointed  to  examine  his  vouchers  and  accounts  and 
report  thereon  to  the  Court,  and  an  attorney  was  also  appointed  to 
represent  the  minor  heirs.  On  the  twenty-second  of  April,  1854, 
Smith  presented  a  final  account,  approved  by  the  auditors,  which 
showed  that  he  had  received  $28,657,  had  disbursed  $21,584.50, 
and  still  had  in  his  hands  funds  of  the  estate  to  the  amount  of 
$7,072.50 ;  that  there  was  a  debt  allowed  and  unpaid  of  $4,604.86, 
and  that  there  was  still  certain  personal  property  of  the  estate  in 
his  hands  as  administrator.  On  the  twenty-fifth  of  April,  the  Court 
adopted  this  report,  and  ordered  that  Smith  pay  into  Court  the 
balance  of  $7,072.50,  and  also  six  hundred  and  thirty  dollars,  be- 
ing the  value  of  the  personal  property  of  the  estate  in  his  hands, 
which  in  his  report  was  alleged  to  have  been  lost  or  stolen ;  and 
^^  that  said  administrator  do  at  the  same  time  hand  into  this  Court 
all  papers,  deeds  and  whatsoever  other  property  he  may  have  in 
his  possession  belonging  to  the  aforesaid  estate." 

Subsequently,  Smith,  upon  affidavit,  moved  the  Court  to  allow 
an  item  in  his  account  of  $1,000  for  extra  services  and  expenses  as 
administrator,  which  motion,  being  opposed  by  the  heirs,  was  heard 
on  the  twenty-second  of  May,  1854,  and  after  the  introduction  of 
proofs,  was  disallowed  by  the  Court.  No  further  proceedings  were 
had  in  the  Probate  Court  in  regard  to  the  administration  of  the 
estate  of  Harlan  by  Smith,  nor  was  any  order  made  by  the  Court 
for  his  removal  or  discharge  other  than  as  above  set  forth. 

On  the  eighteenth  day  of  May,  1855,  Benjamin  Aspinwall  pre- 
sented to  the  said  Probate  Court  a  petition  for  letters  of  adminis- 
tration, of  which  the  following  is  a  copy: 

'^To  the  Honorable  the  Judge  of  said  Court: 

"  The  petition  of  Benjamin  Aspinwall,  of  the  county  of  San  Fran- 
cisco, respectfully  shows,  that  George  Harlan,  late  of  the  county  of 
Santa  Clara,  is  deceased;  that  he  died,  according  to  the  best  in- 
formation and  belief  of  your  petitioner,  sometime  in  the  year  1850 ; 
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that  he  left  no  will ;  that  he  left  the  following  named  persons  him 
surviving,  who  are  heirs  or  next  of  kin  to  said  deceased,  viz:  Joel 
Harlan,  Jacob  Harlan,  Elisha  Harlan,  Catherine  Harlan  and 
others ;  that  he  left  real  and  personal  estate  in  the  counties  of  Santa 
Clara  and  San  Francisco,  and  also,  as  your  petitioner  believes,  in 
the  county  of  Alameda.  Petitioner  further  shows,  that  in  August, 
1850,  one  H.  C.  Smith  was  by  the  Probate  Court  of  Santa  Clara 
county  duly  appointed  administrator  of  the  estate  of  said  deceased, 
and  undertook  to  administer  said  estate ;  that  while  he,  said  Smith, 
was  so  duly  in  the  administration  of  said  estate,  your  petitioner  com- 
menced a  suit  against  him  as  such  administrator  in  the  District 
Court  for  the  county  of  Santa  Clara,  in  the  State  of  California,  on 
a  claim  your  petitioner  then  held  against  said  estate,  and  did,  on 
the  nineteenth  day  of  July,  1853,  obtain  judgment  in  said  Court 
against  the  said  H.  C.  Smith,  administrator  of  said  estate,  for  the 
sum  of  $8,104.85,  with  interest  at  the  rate  of  ten  per  cent,  per  an- 
num, as  appears  of  record  in  said  Court,  and  to  which  your  peti- 
tioner refers.  On  which  judgment  the  said  Smith,  administrator  as 
aforesaid,  at  different  times  has  paid  your  petitioner  the  sum  of 
$3,500,  which  is  the  only  payment  that  has  been  made  on  said  claim. 
"  Petitioner  further  shows,  that  on  the  twenty-fifth  of  January, 
1854,  the  said  Smith  was  cited  to  render  a  final  account  of  his  ad- 
ministration of  said  estate  before  the  said  Probate  Court  of  Santa 
Clara  county,  and  such  proceedings  were  then  and  there  had  as  ap- 
pears of  record ;  that  the  said  Smith  was  adjudged  to  have  sufficient 
funds  in  his  hands  belonging  to  said  estate  to  pay  all  the  debts  due 
from  said  estate,  and  ordered  said  Smith  to  pay  said  debts,  which 
he  refused  to  do.  Tour  petitioner  further  shows,  that  subsequently 
thereto  he  commenced  a  suit  against  said  Smith  and  the  sureties  on 
his  administration  bond,  in  the  Superior  Court  of  the  city  of  San 
Francisco,  and  recovered  a  judgment  against  them  for  the  sum  of 
$4,644.93  damages,  besides  costs;  that  he  caused  executions  to  be 
issued  to  the  counties  of  Santa  Clara  and  Alameda  in  order  to  col- 
lect the  amount  of  his  said  judgment;  that  the  said  execution  so 
issued  to  the  county  of  Alameda,  where  said  Smith  resides,  has 
been  returned  "  mdla  hona''  wholly  unsatisfied ;  and  that  your  peti- 
tioner has  as  yet  been  unable  to  collect  anything  on  the  said  execii- 
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tion  80  issued  to  the  county  of  Santa  Clara ;  and  your  petitioner 
believes,  and  so  charges  the  fact,  that  the  said  Smith  and  his  said 
sureties  are  all  insolvent;  all  of  which  your  petitioner  is  able  to 
prove  as  he  believes.  Your  petitioner  further  shows,  that  the  ad- 
ministration of  the  said  estate  by  the  said  Smith  has  fully  ceased 
and  determined;  that  your  petitioner  has  never  received  in  pay- 
ment of  his  said  claim  against  said  estate  more  than  said  f$3,500. 
Your  petitioner  further  shows,  that  there  was  due  him  on  his  said 
claim  against  said  estate,  in  judgment  as  aforesaid,  on  the  sixteenth 
day  of  March,  1864,  the  sum  of  $4,644.93,  which  bears  an  inter- 
est of  ten  per  oent.  per  annum,  which  is  wholly  unpaid ;  that  there 
is  real  estate  in  the  city  of  San  Francisco  belonging  to  the  estate  of 
«aid  Harlan,  deceased,  of  the  value  of  $15,000  or  $20,000,  which 
has  never  been  administered,  applied  or  sold  for  the  payment  of 
the  debt  of  your  petitioner,  and  which  your  petitioner  avers  ought 
to  be  sold  by  an  order  of  this  Court,  and  the  proceeds  of  such  sale 
be  applied  to  the  satisfaction  and  payment  of  his  said  claim. 

"  Wherefore,  your  petitioner  respectfully  prays  that  he  may  be 
appointed  administrator  of  the  unadministered  part  of  the  estate  of 
^aid  George  Harlan,  deceased,  in  the  capacity  of  administrator  '  de 
bonis  non/  in  order  that  any  part  of  said  estate  yet  remaining  un- 
sold may,  by  an  order  of  this  Court,  in  due  and  proper  form  ob- 
tained, be  sold  to  pay  the  debt  of  your  petitioner,  and  any  other 
just  debts  against  the  said  estate. 

The  petition  was  duly  verified. 

(Signed.)  "Ben J.  Aspinwall." 

On  the  fifteenth  day  of  June  thereafter,  the  Court  made  the  fol- 
lowing order,  appointing  Aspinwall  administrator: 

"And  now  again  comes  Benjamin  Aspinwall,  by  his  attorney,  L. 
Archer,  and  the  matter  of  the  application  for  letters  of  administra- 
tion issue  to  said  Aspinwall  as  administrator  '  de  boms  non '  hav- 
ing been  taken  under  advisement,  the  Court  now  finds,  after  hearing 
the  proofs  and  allegations,  that  Henry  C.  Smith  had  been  appointed 
by  this  Court  administrator  of  said  estate  in  the  year  1850,  but 
that  said  Smith  has  not  fully  administered  upon  the  same;  that 
there  are  debts  still  outstanding  against  said  estate,  and  that  there 
is  a  large  amount  of  property  belonging  to  said  estate,  and  that 
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said  estate  has  never  been  fully  administered  upon  and  divided 
among  the  heirs.  The  Court,  therefore,  grants  the  prayer  of  the 
petitioner.  And  it  is  ordered  and  decreed  by  the  Court,  that  Ben- 
jamin Aspinwall  be,  and  he  is  hereby  appointed  administrator  '  de 
bonis  non '  of  all  the  goods,  chattels  and  effects  which  remain  un- 
administered  upon  the  estate  of  George  Harlan,  deceased;  and  it 
is  ordered  that  the  Clerk  issue  letters  of  administration  to  said 
Benjamin  Aspinwall,  upon  his  filing  a  good  and  sufficient  bond, 
as  required  by  law,  in  the  sum  of  $5,000  —  said  bond  to  be  filed  in 
twenty  days  from  the  date  of  this  order." 

Aspinwall  filed  the  required  bond  and  duly  qualified  August  8th, 
1855.  On  the  eleventh  of  August,  Aspinwall  filed  hi*  petition  for  the 
sale  of  real  property  of  the  estate,  of  which  the  following  is  a  copy : 

"In  Probate  Court  for  the  county  of  Santa  Clara.  In  the 
matter  of  the  estate  of  George  Harlan,  deceased. 

"  To  the  honorable,  the  Probate  Judge  of  said  Court : 

"  The  petition  of  Benjamin  Aspinwall  respectfully  shows  that  he 
was  duly  appointed  administrator  de  bonis  rum  of  all  and  singular 
the  goods,  chattels  and  effects  of  George  Harlan,  formerly  of  the 
county  of  Santa  Clara,  deceased,  on  the  eighth  day  of  August, 
1855.  That  said  estate  has  heretofore  been  partially  administered 
by  Henry  Smith,  whose  time  of  administration  has  wholly  ceased. 
That  no  personal  estate  has  come  to  the  hands  of  your  petitioner ; 
nor  is  there  any  personal  property,  to  the  best  knowledge  of  your 
petitioner ;  the  said  Smith,  as  such  former  administrator,  having 
disposed  of  the  whole  of  the  same.  Tour  petitioner  further  shows 
that  the  following  described  real  estate,  lying  and  being  in  the  city 
of  San  Francisco,  belongs  to  and  is  the  property  of  said  estate,  viz: 

"That  certain  one  hundred  vara  lot,  numbered  on  the  official 
map  of  the  said  city  ten,  and  located  on  the  south  side  of  Mis- 
sion street,  between  Second  and  Third  streets,  of  the  value  of 
about  eight  thousand  dollars.  Also,  the  following  lot,  to  wit,  com- 
mencing at  the  northwest  comer  of  the  fifty-vara  lot,  numbered 
on  the  official  map  of  the  city  of  San  Francisco  three  hundred  and 
seventy-three ;  thence  running  easterly,  on  the  northerly  line  of  said 
fifty-vara  lot,  fifty-eight  feet  nine  inches ;  thence  southerly,  on  the 
ivesterly  line  of  Union  Place,  thirty-six  feet;  thence  westerly,  at 
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right  angles,  thirty-five  feet  nine  inches ;  thence  southerly,  at  right 
angles,  forty -one  feet  six  inches ;  thence  westerly,  at  right  angles^ 
twenty-three  feet;  thence  northerly,  at  right  angles,  seventy-seveu 
feet  six  inches,  to  the  point  of  beginning  —  of  the  value  of  about 
four  hundred  dollars. 

"Petitioner  further  shows,  that  he  formerly  recovered  a  judg- 
ment against  the  said  estate,  in  the  District  Court  of  the  State  of 
California,  for  the  county  of  Santa  Clara,  for  about  the  sum  of 
$8,000,  as  near  .as  he  can  recollect.  That  said  Smith,  as  admin- 
istrator of  said  estate,  has  made  two  separate  payments  to  your 
petitioner  on  said  judgment,  amounting  to  about  the  sum  of 
$3,500.  Petitioner  avers  that  there  was  due  to  him  from  said 
estate,  on  said  judgment  claim,  the  sum. of  five  thousand  three 
hundred  and  five  dollars  and  fifty-seven  cents,  on  the  nineteenth 
day  of  January,  A.  D.  1855,  and  that  he  is  entitled  to  interest 
thereon  from  that  date  at  the  rate  of  ten  per  cent,  per  annum. 
That  he  has  made  every  effort  in  his  power  to  collect  and  recover 
said  amount  from  the  said  Smith,  as  administrator,  from  said 
estate,  and  from  the  sureties  on  the  administration  bond  of  said 
Smith,  but  without  avail  or  success.  Petitioner  further  saith,  that 
he  is  informed  that  one  Joel  Harlan,  one  of  the  heirs  of  the  said 
deceased,  has  a  claim  against  said  estate;  but  of  the  amount  or 
truth  thereof  your  petitioner  is  not  advised,  and  refers  to  the 
records  of  the  said  Probate  Court,  and  to  the  proofs  henceforth  to 
be  introduced,  in  respect  to  the  same,  if  necessary.  That  there  are 
no  other  claims  or  demands  against  said  estate,  to  the  knowledge  of 
your  petitioner.  And  further  shows,  that  the  following  persons  are 
the  only  heirs  and  next  of  kin  of  said  deceased,  to  the  knowledge  of 
petitioner,  namely:  Mary  Smith,  daughter  of  the  said  deceased, 
wife  of  Henry  Smith,  of  Alameda  county;  Joel  Harlan,  (son)  of 
Alameda  county;  Nancy  Huff,  (daughter)  wife  of  Lucius  Huff,  of 
Alameda  county;  Jerome  Van  Gk>rden  and  George  Van  Gorden^ 
children  under  the  age  of  twenty-one  years,  of  Rebecca,  daughter 
of  said  deceased,  and  wife  of  Ira  Van  Gorden  —  said  Rebecca  being 
dead — of  Los  Angeles  county;  George  Harlan,  Elisha  Harlan  anil 
Sarah  Ann  Harlan,  minors  under  the  age  of  twenty-one  years, 
eons  and  daughter  of  tlie  said  deceased;  said  Elisha  residing  in 
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Alameda  county,  said  George  and  Sarah  in  Napa  Valley.  Tour 
petitioner  is  informed  and  believes  that  said  Joel  Harlan  is  the 
general  guardian  of  the  said  Elisha  Harlan,  but  that  he  cannot 
ascertain  that  any  guardian  has  been  appointed  for  the  other 
minor  heirs  and  next  of  kin. 

"  Petitioner  further  shows  that  it  is  necessary  to  sell  the  whole,, 
or  part  of  said  real  egtate,  to  pay  the  debts  of  your  said  petitioner, 
and  any  other  debt  or  debts  that  may  be  due  and  owing  from  said 
estate,  when  the  same  can  be  ascertained.  That  he  has  no  other 
mode  or  means  of  recovering  the  same  or  any  part  thereof. 

"  Therefore  your  petitioner  prays  for  the  aid  of  this  Court  in  the 
premises,  and  that  proceedings  may  be  had  and  an  order  made  pur- 
suant to  the  statute  in  such  case  made  and  provided,  for  the  sale  of 
the  whole,  or  so  much  of  the  aforesaid  real  estate  as  may  be  suiB- 
cient  to  pay  the  debt  of  your  petitioner,  and  such  other  debts,  if 
any  there  be  against  said  estate,  and  that  for  such  minor  heirs  or 
next  of  kin  of  said  deceased  as  have  no  guardian,  suitable  persons 
may  be  appointed  guardian  or  guardians  to  take  care  of  their  in- 
terests in  the  premises:  and  your  petitioner  will  ever  pray. 

"  Ben j'n  Aspinwall,  Administrator.'* 

Which  petition  was  duly  verified. 

On  the  tenth  of  November,  1855,  an  order  of  sale  was  made,  of 
which  the  following  is  a  copy : 

"  In  the  matter  of  the  estate  of  George  Harlan,  deceased.  And 
now  again  comes  Benjamin  Aspinwall,  administrator  de  bonis  non 
of  the  above  estate,  by  his  attorney,  L.  Archer,  and  again  presents 
to  the  Court  his  petition  heretofore  filed  herein,  praying  for  an  or- 
der and  decree  of  this  Court  to  sell  a  portion  of  the  real  property  be- 
longing to  said  estate.  Also  comes  the  attorney  for  the  absent  and 
minor  heirs,  and  the  objections  filed  by  said  attorney  to  the  grant- 
ing of  said  petition  for  a  sale  of  real  property  having  been  taken 
under  advisement,  and  the  Court  now  here  having  considered  the 
matters  therein  contained,  and  being  sufficiently  informed  therein, 
overrules  said  objections ;  and  it Jbeing  proved  to  the  satisfaction  of 
the  Court  that  due  notice  of  the  said  petition,  and  of  the  time  and 
place  of  hearing  the  same,  has  been  given  as  required  by  law,  the 
Court  now  proceeds  to  hear  and  determine  the  matters  in  said  peti- 
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tion  contained;  and  the  proofs  and  allegations  being  heard,  and  the 
Court  being  fully  satisfied  from  the  same  that  a  sale  of  the  following 
described  property  to  wit:  (Here  follows  a  description  of  the  two 
parcels  described  in  the  petition  for  the  sale,  in  the  same  language 
as  that  used  to  describe  them  in  the  petition)  is  necessary  to  pay  the 
debts  outstanding  against  said  estate,  it  is  therefore  ordered  and 
decreed  by  the  Court  that  the  said  administrator,  Benjamin  Aspin- 
wall,  do,  after  giving  a  good  and  sufficient  bond  as  required  by  law, 
in  the  penalty  of  eight  thousand  dollars,  proceed  according  to  law 
to  sell  to  the  highest  and  best  bidder,  for  cash  in  hand,  the  above 
described  real  property,  as  follows:  The  one  hundred-vara  lot 
number  ten  to  be  sold  in  lots  of  twenty-five  by  fifty  varas,  and  th."* 
remainder  of  the  property  in  such  parcels  or  parcel  as  to  the  said 
administrator  may  seem  best  for  the  interests  of  said  estate.  And 
it  is  further  ordered  by  the  Court  that  said  administrator,  beforo 
proceeding  to  sell  the  said  property  in  accordance  w  ith  this  order, 
do  give  due  and  lawful  notice  of  the  time,  place  and  terms  of  said 
sale,  »nd  also  a  description  of  the  property  to  be  sold,  by  publishing 
the  tame  for  at  least  six  weeks  next  preceding  the  day  set  for  the 
sale,  in  the  '  San  Francisco  Daily  Herald,'  a  newspaper  published 
daily  in  the  said  city  of  San  Prancisco,  and  also  by  posting  notices 
thereof  in  three  of  the  most  public  places  in  the  county  of  San 
Francisco;  said  notices  to  describe  the  property  to  be  sold  with 
common  certainty." 

At  the  conclusion  of  the  trial,  the  defendant's  counsel  asked  the 
Court  to  give  to  the  jury  the  following  instructions : 

1st,  At  the  time  of  the  appointment  of  Aspinwall,  by  the  Probate 
Court  of  Santa  Clara  county,  as  the  administrator  of  the  estate  of 
Harlan,  and  at  the  time  of  the  sale  of  the  one  himdred  vara  lot 
number  ten,  by  Aspinwall,  as  the  administrator  of  the  estate  of 
Harlhn,  Henry  E.  Smith  was  the  legally  appointed  and  qualified 
fidministrator  of  that  estate.  The  Probate  Court  of  Santa  Clara 
county,  therefore,  had  no  jurisdiction  in  respect  to  the  appoint- 
ment of  a  second  administrator,  and  could  confer  upon  Aspinwall 
no  power  to  sell.  The  appointment  of  Aspinwall  was  absolutely 
void ;  the  sale  made  by  him  was  a  nullity;  and  the  deed  made  by 
liim,  88  administrator,  conveyed  no  title. 
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2d.  Though  Smith  may  have  presented  to  the  Probate  Court  his 
resignation  as  administrator  of  the  estate  of  Harlan,  yet  if  the  same 
was  not  accepted  by  the  Probate  Court,  nor  acted  upon,  but  on  the 
contrary  the  said  Smith  continued  to  act  as  administrator,  tmA  the 
Court  continued  to  deal  with  him  as  such,  such  resignation  was  in- 
^flFectual  to  divest  Smith  of  his  trust,  and  he  continued  to  be  the 
legal  administrator  of  the  estate ;  and  so  long  as  he  continued  to  be 
-such  administrator,  the  Probate  Court  had  no  jurisdiction  or' power 
to  appoint  a  second  administrator.  Such  appointment  was  void, 
and  all  acts  done  by  the  appointee  were  nullities. 

3d.  After  a  sale  has  been  made,  under  the  authority  of  the  Pro- 
bate Court,  of  sufficient  real  property  to  pay  all  the  debts  of  the 
estate,  and  all  expenses  of  administration  and  charges  against  the 
estate^  and  the  money  has  come  into  the  hands  of  the  administrator, 
the  creditors  of  the  estate  must  look  alone  to  the  funds  in  the  ad- 
ministrator's hands  for  the  payment  of  their  claims.  So  far  as  the 
heirs  of  the  intestate  are  concerned,  the  sale  and  the  receipt  of  the 
money  by  the  administrator  are  a  satisfaction  of  the  debts,  and  tho 
Probate  Court  is  without  jurisdiction  to  order  any  further  sale  of 
property  of  the  estate.  Such  an  order  is  void,  and  any  sale  made 
under  it  conveys  no  title  to  the  purchaser. 

4th.  The  petition  presented  by  Aspinwall  to  the  Probate  Court, 
for  an  order  to  sell  real  estate,  was  defective  in  not  showing  the 
amount  of  personal  estate  that  came  to  the  hands  of  the  adminis- 
trator of  Harlan's  estate,  and  in  not  setting  forth  all  the  real  estate 
of  which  the  intestate  died  seized,  or  which  was  then  imsold,  or 
the  condition  of  any  of  the  real  estate ;  and  said  petition  did  not 
give  to  the  Probate  Court  any  jurisdiction  to  make  the  order  of 
6ale,  and  the  order  made  therein  was  void,  and  the  sale  made  under 
its  authority  a  nullity. 

6th.  The  Probate  Court  had  no  jurisdiction  to  make  the  order  of 
sale  actually  made  on  the  petition  of  Aspinwall,  and  the  order  was 
void  for  the  further  reason,  that  no  order  to  show  cause  why  the 
order  of  sale  should  not  be  made  was  made  by  the  Court,  and  served 
in  the  manner  directed  by  the  statute. 

The  Court  refused  to  give  any  of  these  instructions,  to  which  de- 
fendant excepted.  The  Court  then  instructed  the  jury  to  bring  iu 
verdict  for  the  plaintiff,  to  which  defendant  excepted. 
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The  jury  found  for  the  plaintiff,  and  judgment  for  hiin  was  en- 
tered accordingly,  from  which  the  appeal  is  taken. 

A.  P.  Crittenden,  for  Appellant 

L  At  the  time  of  appointment  of  Aspinwall  as  administrator  of 
Harlan,  Smith  was  the  legally  appointed  and  qualified  administra- 
tor of 'Harlan's  estate.  The  Probate  Court  had  no  jurisdiction  to 
appoint  another  administrator,  the  office  being  filled.  The  appoint- 
ment of  Harlan  was  void,  and  all  acts  pretended  to  be  done  by  him 
as  administrator  were  nullities.  (Act  to  Regulate  Estates  of  De- 
ceased Persons,  sees.  100,  70,  81,  86,  98,  112,  146,  230,  249, 
283,  82,  83,  281,  233,  237 ;  Flinn  v.  Chase,  4  Denio,  85 ;  Beck- 
ett et  als.  V.  Selover,  7  Cal.  15 ;  4  Phil.  Ev.  64,  n.  42,  and  cases 
cited,  69,  77;  Bloom  et  als,  v.  Burdick,  1  Hill,  130;  Corwin  et 
als  V.  Merritt,  3  Barb.  341;  Dakin  v.  Hudson,  6  Cow.  223; 
Atkins  V.  Rinnan,  20  Wend.  241 ;  Planters*  Bank  of  Mississippi 
V.  Johnson,  7  S.  &  M.  448 ;  Brown  v.  Campbell,  6  How.  230 ; 
Currie  v.  Steward,  5  Cush.  56 ;  Wiley,  Adm'r,  v.  White,  2  Stew- 
art, 331;  Ventress  v.  Smith,  10  Pet.  161;  Bright  v.  Boyd,  1 
Sumner,  478 ;  Kohler  v.  Knapp,  1  Brad.  Surr.  BL  243 ;  Holyoke 
V.  Haskvns,  5  Pick.  20 ;  Cutts  v.  Haskiois,  9  Mass.  543 ;  Howard 
V.  Gore,  5  Pick.  369;  Orifflths  v.  Frazier,  3  Cranch,  11.) 

II.  Even  if  the  appointment  had  been  valid,  the  Court  had  no 
jurisdiction  to  order  a  second  sale  of  the  property  of  the  estate  to 
pay  the  claim  of  Aspinwall ;  sufficient  money  to  pay  the  same  hav- 
ing been  realized  by  a  former  sale  made  for  the  purpose.  The  first 
sale  satisfied  the  debt,  so  far  as  the  estate  and  those  interested  in 
it  were  concerned.  (Act  above  cited,  wherever  relating  to  sales 
and  payment  of  debts;  Gregory  v.  McPherson,  13  Cal.  562.) 

III.  The  petition  of  Aspinwall  for  an  order  to  sell  was  defective, 
in  not  showing  the  amount  of  personal  property  that  had  come  to 
the  hands  of  Harlan's  administrator,  and  in  not  setting  forth  all  the 
real  estate  of  which  Harlan  died  seized,  or  which  was  then  unsold,  or 
the  condition  of  any  of  it,  and  it  did  not  give  the  Court  any  jurisdic- 
tion to  order  a  sale,  and  the  order  waa  void.  (Authorities  cited  above.) 

IV.  The-  Court  erred  in  refusing  to  give  the  instructions  prayed 
by  the  appellant 
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V.  The  Court  erred  in  instructing  the  jury  in  peremptory 
termfl  to  find  a  verdict  for  the  respondent. 

Tod  Robinson,  also  for  Appellant. 

The  Probate  Court  was  deprived  of  all  power  further  to  dispose 
of  the  estate,  after  a  sufficient  quantity  had  been  sold  to  pay  the 
debts  and  expenses  of  administration.  In  other  words,  that  Court 
has  not  the  function  to  revive  its  power  on  this  subject  after  it  has 
once  been  exercised  and  its  ends  obtained. 

This  proposition  is  derived  from  a  consideration  of  the  constitution 
of  the  Court  as  one  of  limited  jurisdiction  in  this  particular:  from 
the  implications  of  the  statute,  and  from  the  analogies  of  the  law. 

I.  From  the  consideration  of  the  Court  as  one  of  limited  special 
jurisdiction,  where  its  powers  are  evoked  to  dispose  of  the  property 
of  an  estate. 

Whatever  doubts  may  exist  with  regard  to  the  powers  of  the 
Probate  Court,  or  what  credit  is  to  be  given  to  its  judgments  or 
acts  on  other  subjects,  yet  as  to  those  which  that  Court  derives 
imder  particular  statutes,  and  which  would  not  in  the  absence  of 
the  statute  pertain  to  it  as  a  Court  of  Probate,  it  is  universally 
conceded  it  must,  in  common  with  all  other  Courts,  be  deemed  a 
Court  of  limited  jurisdiction.  (29  Ala.  525;  1  Hill,  139;  3 
Barb.  343.)  And  these  cases,  and  all  others  on  the  subject,  hold 
that  the  power  to  dispose  of  the  property  of  estates  is  derived 
wholly  from  the  statutes.  Now,  the  statute  authorizes  the  Probate 
Court  to  order  the  sale  of  the  property  of  an  estate,  but  defines 
the  circumstances  and  conditions  under  which  it  may  alone  be 
done,  and  the  manner  and  mode  of  doing  it.  The  circumstances 
and  conditions  are,  when  there  are  not  sufficient  assets  in  the 
hands  of  the  administrator  to  pay  the  debts  and  expenses  of  the 
estate :  in  that  case,  so  much  as  is  necessary  for  these  ends  may  be 
sold,  and  no  more,  with  the  exception  of  the  provision  contained 
in  section  one  hundred  and  sixty-one  of  the  act. 

In  this  case  such  an  order  had  been  made,  and  so  much  of  the 
property  of  the  estate  as  was  necessary  to  pay  the  debts  of  the 
estate  and  the  expenses  of  administration  had  been  sold,  and  the 
money  paid  into  the  hands  of  the  administrator.     The  Probate 
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Court  can  do  no  more.  It  possesses  only  a  limited  power,  and  has 
exhausted  the  power  given  by  statute.  Nowhere  in  the  statutes 
can  there  be  found  any  authorization  to  the  Probate  Judge  to  order 
the  sale  of  property  by  an  administrator  to  supply  the  losses  by 
embezzlement  or  misconduct  of  the  administrator  himself.  Coun- 
sel will  have  to  go  out  of  the  statute  for  such  authority,  and  that 
very  necessity  establishes  the  fact  that  it  does  not  exist. 

II.  This  view  is  sustained  by  all  the  just  implications  of  the 
statute. 

By  the  provisions  of  that  statute,  in  order  to  obtain  the  sale  of 
real  property,  it  is  necessary  that  it  shall  appear  that  there  is  not 
sufficient  personal  property  to  pay  the  debts,  etc.,  of  the  estate,, 
what  that  personal  property  is,  the  amount  of  debts  outstanding,, 
etc.  These  requisites  indicate  that  it  is  only  after  a  general  and 
particular  acquaintance  is  obtained  by  the  Probate  Judge  of  the 
condition  and  circumstances  of  the  estate,  and  the  absolute  neces- 
sity of  the  sale  of  the  realty  is  made  apparent,  that  the  Court  can 
be  authorized  to  sell  at  all.  When  this  knowledge  is  obtained,  by 
a  full  review  of  the  whole  matter,  the  Court  then  orders  a  sale  of 
the  lands  of  the  estate,  or  so  much  thereof  as  may  be  necessary  to 
pay  the  claims  against  the  estate,  etc.  When  that  order  is  made, 
by  no  express  provision  of  the  statute  does  it  appear  that  the  Pro- 
bate Court  can  revise,  renew  or  remodel  it,  or  make  further  order 
concerning  the  subject.  The  powers  of  the  Court,  as  touching  this 
matter,  have  become  exhausted  by  their  exercise. 

III.  This  view  is  also  supported  by  the  analogies  of  the  law. 
The  objections  urged  against  the  views  of  the  appellant  are  based 

mainly,  if  not  entirely,  upon  what  is  claimed  to  be  the  conclusive- 
ness of  the  judgments,  orders  or  decrees  of  Courts  of  Justice. 
TIjp  sirgument  is,  that  inasmuch  as  the  Probate  Court  has  the 
power  to  sell  the  property  of  an  estate  under  some  circumstances, 
and  in  the  exercise  of  that  power  has  ordered  a  sale,  the  purchaser 
uiitlor  such  sale  is  protected  in  his  purchase  by  the  conclusiveness 
of  the  order,  and  the  full  faith  and  credit  which  is  given  to  the  acts 
of  judicial  tribunals.  This  is  generally  true  with  regard  to  Courts 
of  general  jurisdiction,  and  is  received  with  still  greater  moderation 
relative  to  the  exercise  of  powers  by  Courts  of  limited  jurisdiction. 
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But  with  regard  to  a  purchase  made  under  the  judgments  of  Courts 
of  general  jurisdiction,  though  as  a  general  rule  the  purchaser  is 
not  required  to  look  to  anything  besides  the  judgment  and  execu- 
tion, yet  these,  when  entirely  regular,  are  not  always  sufficient  to 
protect  the  purchaser.  The  purchaser  is  bound  to  see  that  the 
defendant  has  been  summoned,  or  in  some  other  mode  has  lx?en 
allowed  his  day  in  Court. 

It  is  likewise  the  case,  that  a  purchaser  under  a  judgment  which 
had  been  paid  obtains  no  title  to  the  property.  (2  Hill,  567;  8 
Wend.  681.)  And  the  reason  is,  that  a  purchaser  under  a  power 
purchases  at  his  peril.  The  judgment  and  execution  constitute  the 
power  of  attorney  which  authorizes  the  officer  to  sell.  If  the  judg- 
ment is  paid,  the  power  is  gone.  If  there  is  no  subsisting  authority 
to  sell,  no  title  is  acquired.  In  such  case,  the  purchaser  must  take 
the  risk  that  some  act,  either  of  record  or  in  pais,  has  not  occurred 
to  extinguish  the  authority  through  which  he  derives  title. 

If  such  is  the  rule  of  law  with  regard  to  acts  done  in  pursuance 
of  judgments  of  Courts  of  general  jurisdiction,  are  they  not  appli- 
cable with  equal  or  greater  force  to  acts  done  in  pursuance  of  orders 
made  by  a  Court  of  professedly  limited  powers,  in  ordering  the  sale 
of  property  of  others  ?  If  payment  to  a  sheriff,  who  is  proceeding  to 
sell  the  property  of  a  judgment  debtor  under  a  judgment  and  execu- 
tion, is  a  satisfaction  of  the  judgment,  and  a  sale  under  such 
judgment  will  give  no  title  to  the  purchaser,  why  should  it  appear 
strange  that  payment  to  an  administrator  of  moneys  by  sale  of  por- 
tions of  the  estate,  sufficient  to  pay  all  demands  against  the  estate^ 
is  a  satisfaction  of  those  claims  as  regards  the  heirs  of  the  estate  ? 

When  this  illustration  was  mentioned  on  the  argument,  it  was 
urged  that  there  was  no  analogy  between  the  case  at  bar  and  the 
one  propounded,  because,  it  is  said,  a  Sheriff  is  the  agent  of  the 
plaintiff,  and  an  administrator  is  the  representative  of  the  estate* 

To  call  a  Sheriff  an  agent  of  a  party  in  Court,  is  an  entire  mis- 
nomer. In  no  case  do  his  relations  to  parties  or  his  actions  bear 
any  resemblance  to  the  character  of  an  agent,  or  acts  of  agency. 
He  is  an  officer  of  the  Court  and  of  the  law,  and  in  no  just  sense 
can  he  be  called  an  agent,  nor  can  his  acts  be  construed  by  rules  of 
agency,  any  more  than  can  the  acts  of  a  Judge  or  a  Governor. 
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So  likewise  an  administrator  is  an  officer  of  the  Court  and  of  the 
law.     (1  Williams'  Executors,  330,  389;  32  Ala.  682.) 

But  however  this  may  be,  or  in  what  relation  a  SheriflF  stands  to 
a  judgment  creditor,  it  is  not  claimed  that  he  is  the  agent  of  the 
purchaser.  The  relation  in  which  the  SheriflF  or  administrator 
stands  to  the  creditors  cannot  aflFect  the  rights  of  the  purchaser, 
and  it  is  his  interests  we  are  now  considering ;  and  the  purchaser  in 
the  supposed  case  takes  no  title,  because  there  is  no  authority 
(which  was  the  judgment)  for  the  sale,  the  judgment  having  been 
paid.  It  is  not  disputed  that  an  administrator  is  the  representative 
of  the  estate,  though  the  expression  is  destitute  of  all  logical  pre- 
cision in  the  connection  with  the  case  at  bar  in  which  it  is  used. 
The  administrator  may  be  the  representative  of  the  estate,  but  ho 
is  not  a  representative  of  the  heirs.  And  this  is  a  controversy  be- 
tween heirs  and  those  who  claim  under  them,  and  a  purchaser 
under  a  credit.  An  administrator  never  represents  the  heirs  in 
any  way  in  disposing  of  the  estate.  When  he  applies  to  sell  proj)- 
erty,  he  is  representing  the  creditors,  and  them  solely;  for  if  the 
administrator  fails  to  apply,  the  creditors  may  under  the  statute. 
On  such  occasions  he  acts  "contradictorily"  to  the  heir.  Tho 
heirs  must  be  cited,  and  an  opportunity  allowed  them  to  contest  tlio 
application.  The  administrator  is  plain tiflF,  the  heirs  defendants.  It 
is  his  business  to  urge,  theirs  to  oppose.  It  is  their  property  which 
is  proposed  to  be  sold,  and  not  the  administrator's — they  are  adver- 
saries. He  in  so  doing  is  acting  on  behalf,  and  therefore  as  the 
representative  of  creditors.  When  the  sale  takes  place,  the  money 
goes  into  the  hands  of  the  creditors'  representatives  and  the  heirs' 
adversary.  The  act  by  which  their  property  is  taken  from  the  heirs 
is  wholly  compulsory  on  the  part  of  the  heirs,  and  is  solicited  and 
invited  on  the  part  of  the  creditors  and  their  representative.  The 
administrator  in  all  these  proceedings  is  the  agent  of  the  interests 
of  the  creditors,  and  is  the  opponent  of  the  interests  of  the  heirs. 
When  the  proceeds  of  the  sale  of  their  estate  is  placed  in  the 
hands  of  the  administrator,  who  in  this  proceeding  is  acting  for  and 
on  behalf  of  creditors,  and  therefore  as  their  representative,  is  it 
not  sufficient  to  absolve  the  heirs  and  their  property  from  all  fur- 
ther liability  to  creditors? 
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If  the  administrator  squanders  or  misapplies  the  money,  should 
not  the  loss  fall  upon  those  at  whose  instance,  ox  by  whose  aet>  or 
for  whose  benefit,  the  property  was  sold,  and  money  came  into  the 
hands  of  the  delinquent  ?  Neither  the  administrator  nor  the  Court 
has  the  power  to  sell  the  lands  of  an  estate,  except  at  the  instance 
of  the  creditors  or  for  their  benefit.  When  it  is  thus  sold  for  their 
benefit  and  in  invitum  on  the  part  of  the  heirs,  should  not  the  loss 
fall  upon  those  upon  whom  the  benefit  would  have  been  conferred  ? 

In  case  a  judgment  is  paid  to  a  Sheriff  under  an  execution,  the 
judgment  is  satisfied.  The  judgment  creditor  can  get  out  no  new 
proceedings  against  the  debtor,  and  must  look  to  the  Sheriff  for  pay- 
ment. The  defendant  is  wholly  absolved.  Nor  can  a  purchaser 
obtain  a  good  title  from  a  sale  under  a  judgment  so  satisfied.  In  a 
proceeding  to  sell  the  property  of  an  estate,  the  creditors  are  the 
actors.  Through  the  instrumentality  of  the  ofiicer  of  the  law  and 
of  the  Court — the  administrator — the  property  of  the  heir  is  sold 
and  the  proceeds  go  into  the  hands  of  an  officer  of  the  Court  and 
the  law.  Precisely  as  in  the  case  of  an  execution  it  goes  into  the 
hands  of  the  Sheriff,  who  is  likewise  an  officer  of  the  Court  and  the 
law.  Is  there  then  any  just  reason  why  the  property  of  the  heir 
should  not  be  absolved  from  all  further  responsibility? 

When  a  claim  against  an  estate  is  allowed  by  an  administrator 
and  approved  by  the  Judge,  it  is  a  judgment  against  the  estate, 
which  judgment  is  to  be  enforced  against  the  property  of  the  estate 
by  the  instrumentality  of  the  administrator  or  the  creditors,  with 
the  concurrence  of  the  Court.  (Deck's  Estate  v.  Oerke,  6  Gal. 
666.)  Such  a  judgment  was  obtained  in  this  case.  Such  proceed- 
ings were  had  as  amounted  to  an  execution,  to  wit:  an  authority 
for  the  administrator  to  sell  the  property.  He  did  sell  sufficient  to 
pay  the  judgments,  and  the  amount  came  into  his  hands.  If  he 
had  done  the  same  thing  as  Sheriff,  the  remaining  property  of  the 
debtor  would  have  been  discharged  from  all  liability  for  the  debt. 
Acting  as  administrator,  the  reason  appears  to  be  stronger  why  the 
estate  should  be  absolved  from  all  further  responsibility  than  in 
cases  where  the  Sheriff  misapplies  the  money  collected  on  execution ; 
for  the  reason,  that  in  cases  of  an  execution  the  plaintiffs  and  de- 
fendants are  parties  of  mature  age,  qualified  to  watch  over  and  guard 

Cal.  Reps.  XX.— 20 
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diligently  their  own  interests ;  but  in  proceedings  before  a  Probate 
Court,  in  a  large  majority  of  instances,  the  parties  whose  rights  are 
affected  are  minors — infants  without  capacity  in  presumption  of 
law,  and  in  fact,  to  give  that  attention  and  to  take  those  steps  which 
may  be  necessary  to  guard  themselves  against  the  negligence  or  dis- 
honest conduct  of  tJiose  whom  the  law  has  forced  upon  them  as  the 
guardians  and  administrators  of  their  interests.  By  the  provisions 
of  the  statute,  if  any  just  suspicion  is  excited  by  the  acts  of  the 
administrator,  as  touching  the  fidelity  of  his  administration,  or  his 
solvency  becomes  questionable,  or  that  of  his  sureties,  provision  is 
made  by  which  creditors  can  remove  him  from  his  office  of  trust  or 
obtain  full  and  satisfactory  security.  But  no  such  privilege  is  given 
to  the  heir;  and  if  it  were,  in  the  vast  number  of  cases  in  which  the 
heirs  are  of  tender  years,  how  totally  ineffectual  would  the  right  be 
to  them.  Yet  in  this  case  it  is  contended  that  the  law  gives  a 
greater  protection  to  those  who  are  capable  of  attending  to  their 
own  affairs  and  neglect  to  do  it,  than  to  those  who  are  unable  to- 
attend  to  their  own  interests  and  are  peculiarly  the  wards  of  the  law. 
In  examining  this  point,  but  one  case  has  been  found  in  point — 
that  in  2  Carter's  Ind.  R.  446.  But  as  the  decision  in  that  case 
seems  to  have  been  rendered  without  argument,  and  as  no  reason 
was  given  by  the  Court  for  its  determination,  it  possesses  none  of 
the  qualities  of  authority  or  of  persuasiveness.  Not  how  it  has 
been,  hwt  why  it  has  been  so  decided,  is  the  essential  element  of  all 
authoritative  or  respected  precedents.  Some  further  reason  than 
the  precedent  of  the  Indiana  case  must  be  furnished,  to  satisfy  an 
intelligent  Court  and  bar  of  the  justice  of  a  decision  which  shall 
confonn  to  it. 

D.  0,  Shaituck  and  Selden  8.  Wright,  for  Respondent 

I.  Whether  the  Probate  Court  acted  legally  or  illegally  in  ap- 
pointing an  administrator,  is  not  material  in  this  case ;  it  is  a  judi- 
cial act,  and  can  only  be  considered  on  appeal,  and  cannot  be 
inquired  into  collaterally.  (Haynes  v.  Meeks,  10  Cal.  110;  Sad- 
ler V.  Sadler,  16  Ark.  628;  Riley  v.  McCord,  24  Miss.  [3  Jones] 
265;  Pelegrud  v.  Ferguson,  6  Rich.  Eq-  S.  C.  R.  378;  Alexaai' 
der  V.  Stuart,  8  Gill  &  Johnson,  226;  McLann  v.  Thompson, 
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Dudley,  S.  C.  R  335 ;  White  v.  Brown,  7  Monroe,  446 ;  Ex  parte 
Barker,  2  Leigh  719*;  Riser  v.  Snoddy,  7  Ind.  442;  Bryan  v. 
Walton,  14  Geo.  185;  Stem  v.  Stern,  25  Miss.  513;  Clarhe  v. 
Pvhon,  31  Maine,  503 ;  Baglmid  v.  Green,  14  Smedes  &  Mar.  195 ; 
Daney  v.  Streehlinge,  15  Texas,  557;  Alexander  v.  MavericJc,  18 
Id.  194-6;  Erwin  v.  Scriber,  18  Cal.  499.) 

II.  A  decree  of  confirmation  of  a  sale  of  land  by  a  Probate 
Court  cannot  be  inquired  into  collaterally  except  for  fraud.  (Run- 
yan  v.  Newark  India  Rub.  Co.,  4  Zabr.  467 ;  Emery  v.  Hildreth , 
2  Gray,  [Mass.]  228;  Voorhies  v.  Bank  of  U.  8.,  10  Pet  477; 
Seymour  v.  Seymour,  22  Conn.  272;  Poor  v.  Boyce,  12  TexJis, 
440;  Bland  v.  Muncostic,  24  Miss.  [2  Cush.]  62;  Merrill  v. 
Harris,  6  Foster,  [K  H.]  142;  Simmons  v.  Estelle,  19  Penn.  [7 
Harris]  439 ;  Irwvn  v.  Jeffries,  3  Ohio,  K  S.  389 ;  McDoud  v. 
Burch,  7  Geo.  569;  SchinJcer  v.  McFarland,  4  Barb.  139;  /ci?- 
mn^^  V.  Jennings,  9  Ala.  285 ;  Snyder  v.  Markel,  8  Watts,  416 ; 
Jackson  v.  iZofcin^on,  4  Wend.  436 ;  Jackson  v.  Irwin,  10  Id.  441 ; 
ilf&trw  V.  X'wman,  20  Id.  241;  Tolrin  v.  Thompson,  2  Peters, 
163-168;  Stem  v.  Stem,  cited  on  first  proposition;  Leverett  v. 
if  arm,  7  Mass.  296;  1  Phil.  Ev.  242;  1  Greenl.  Ev.,  sec  550; 
Ex  parte  Tobias  Watkins,  3  Pet  207 ;  Hyde  v.  Turner,  1  Barb. 
76.) 

III.  The  sale  of  real  estate  by  an  administrator  is  a  proceed- 
ing in  rem,  operating  on  the  estate  and  not  on  the  heir.  (Orig- 
non*s  Heirs  v.  Actor,  2  How.  U.  S.  341 ;  Sheldon  v.  Newton,  8 
Ohio,  N.  S.  494;  Lynch  v.  Baxter,  4  Texas,  431;  Rogers  v.  Wil- 
son, 8  Eng.  [13  Ark.  E.]  507;  Howard  v.  Moore,  2  Mich. 
[Gibbs]  226.)  ) 

IV.  A  bona  fide  debt  against  the  estate  is  a  lien  on  the  land  of 
the  deceased,  and  although  personal  property  may  have  come  to 
the  hands  of  the  administrator  sufficient  to  pay  the  debts,  and  he 
has  misappropriated  it,  it  does  not  release  the  creditor's  lien,  and  is 
no  cause  for  preventing  an  order  of  sale  to  pay  such  debts  if  other 
remedies  have  been  exhausted.  (Nettleton  v.  Dixon,  2  Cart  [Ind.] 
446;  Hodgden  v.  White,  11  N.  H.  208-217;  Leverett  v.  Harris, 
7  Mass.  296 ;  Perkins  v.  Fairehild,  11  Id.  227 ;  Soye  y.  MeAUister, 
18  Texaa^  96.) 
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In  deciding  on  the  sufficiency  of  assets,  the  Probate  Court  acts 
judicially,  and  its  judgments  cannot  be  attacked  collaterally. 
(Jackson  v.  Robinson,  4  Wend.  441.) 

The  act  of  an  administrator  in  receiving  assets  and  misappropri- 
ating them  is  not  analogous  to  that  of  a  Sheriff  in  levying  on  per- 
sonal property.  The  Sheriff  is  elected,  and  is  the  chosen  legal 
agent  of  one  of  the  parties.  The  administrator  claims  by  right, 
and  the  creditor  cannot  dispute  the  appointment 

Again :  the  Court  sits  upon  and  adjudicates  the  question  of  as- 
sets. Were  a  Court  to  decide  that  a  former  levy  was  not  a  satis- 
faction of  the  debt,  and  award  an  execution  under  which  land 
^should  be  sold,  the  sale  would  unquestionably  be  good. 

PiELD,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J.  and 
T*foBTON,  J.  concurring. 

This  is  an  action  to  recover  the  possession  of  certain  real  estate 
situated  in  the  city  of  San  Francisco.  Both  parties  deraign  title 
from  the  same  source  —  from  one  George  Harlan,  who  died  in  the 
county  of  Santa  Clara  in  July,  1850.  It  is  admitted  that  Harlan 
W'as  possessed  of  a  good  title  to  the  premises  at  the  time  of  his 
death.  The  plaintiff  claims  by  a  conveyance  from  Aspinwall,  who 
is  alleged  to  have  been  at  the  time  administrator  of  Harlan's  estate, 
( xecuted  upon  a  sale  ordered  by  the  Probate  Court  in  November, 
1856;  the  defendant  claims  by  a  previous  conveyance  from  Har- 
lan's heirs,  executed  in  April,  1854. 

Soon  after  the  death  of  Harlan,  one  Henry  C.  Smith  was  ap- 
j)ointed  administrator  of  the  estate,  and  immediately  qualified  and 
entered  upon  the  discharge  of  his  duties.  'Whilst  he  was  acting  as 
administrator,  real  property  belonging  to  the  estate  was  sold  by  or- 
der of  the  Probate  Court,  upon  his  petition,  to  pay  the  debts  of 
the  estate  and  the  expenses  of  the  administration.  Funds  were 
thus  received  by  him  sufficient,  with  other  funds  previously  in  his 
hands,  to  pay  all  the  debts  and  expenses,  and  leave  a  balance  of 
nearly  $2,000.  Among  the  debts  was  one  to  Aspinwall,  and  upon 
it  the  latter  instituted  suit,  and  in  July,  1853,  recovered  judgment 
for  upwards  of  $8,000.  TTpon  this  judgment  only  the  sum  of 
$3,500  was  ever  received  from  the  administrator.    On  the  thirty- 
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first  of  December  following,  Smith  filed  a  paper,  in  which  he  de- 
clared that  he  resigned  his  appointment  as  administrator,  and 
requested  that  the  resignation  be  received.  The  Court  thereupon 
ordered  him  to  turn  over  the  papers  and  effects  of  the  estate  in  his 
hands  to  the  Public  Administrator  of  Santa  Clara  county,  and  to 
make  with  him  a  full  settlement  before  the  first  day  of  the  follow- 
ing term ;  declaring  that  when  he  had  made  such  settlement,  he  and 
his  sureties  should  be  released  from  further  liability ;  and  directing 
that  the  estate  be  placed  in  the  hands  of  the  Public  Administrator 
for  the  purposes  of  general  administration.  At  the  next  tenn  —  in 
January,  1854  —  Smith  presented  an  exhibit  purporting  to  be  a 
final  report  of  the  condition  of  the  estate,  and  of  his  proceedings 
therein,  and  showing  a  balance  of  funds  in  his  hands  more  than 
sufiicient  to  pay  all  outstanding  claims.  The  Court  approved  of  his 
accounts  in  part,  and  ordered  him  to  pay  immediately  all  the  debts 
of  the  estate,  and  to  make  a  final  settlement  at  the  next  term ;  and 
revoked  the  order  of  December  31st,  by  which  he  was  directed  to 
turn  over  the  estate  to  the  Public  Administrator,  and  the  latter  was 
authorized  to  take  charge  of  it  for  general  administration. 

In  May,  1855,  not  having  obtained  payment  of  the  balance  of 
his  judgment,  Aspinwall  applied  to  be  appointed  administrator  of 
what  was  alleged  in  his  petition  to  be  the  unadministered  part  of 
the  estate,  and  in  June  following  the  appointment  was  made,  and 
he  gave  the  usual  bond  and  qualified.  In  November,  1855,  he  ob- 
tained from  the  Court  an  order  directing  him  to  sell  two  parcels  of 
land  situated  in  the  city  of  San  Francisco.  At  the  sale  which  fol- 
lowed, the  plaintiff  became  the  purchaser  of  the  premises  described 
in  the  complaint.  The  sale  was  duly  reported  and  confirmed,  and 
a  conveyance  by  Aspinwall,  as  administrator,  executed.  It  is  un- 
der this  conveyance  that  the  plaintiff  claims. 

The  questions  presented  for  consideration  relate  to  the  validity 
of  the  appointment  of  Aspinwall  as  administrator,  and  to  the  ju- 
risdiction of  the  Court  to  order  the  sale  which  was  made  by  him.  To 
the  appointment  of  Aspinwall  it  is  objected  that  Smith,  the  original 
administrator,  was  still  in  office  —  his  resignation  not  having  been 
accepted,  nor  his  letters  revoked.  To  the  jurisdiction  of  the  Court, 
it  is  objected  that  there  were  sufficient  funds  in  the  hands  of 
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Smith,  the  original  administrator,  to  pay  all  the  debts  and  charges 
against  the  estate;  and  that  the  petition  of  Aspinwall  for  the  sale 
was  fatally  defective  in  its  avennents. 

Upon  the  first  question  presented,  we  are  concluded  by  the  pre- 
vious decision  of  this  Court  when  the  case  was  here  at  the  July 
term,  1858,  (10  Cal.  110).  It  was  then  held  upon  substantially 
the  same  evidence,  that  the  resignation  of  the  first  administrator, 
Smith,  was  accepted  by  the  Probate  Court ;  that  the  acceptance  of 
the  resignation,  before  Smith  had  settled  his  accounts,  was  only  an 
irregularity  —  or,  as  the  Court  termed  it,  an  error  "  merely  voida- 
ble"— one,  in  other  words,  which  might  have  been  corrected  by 
appeal,  or  direct  proceedings  for  its  correction,  but  which  could  not 
be  set  up  collaterally  in  impeachment  of  the  action  of  the  Probate 
Court.  We  confess  that  we  are  by  no  means  satisfied  with  the  con- 
clusions at  which  the  Court  arrived  in  this  respect.  We  do  not 
perceive  in  the  act  of  Smith,  the  former  administrator,  anything 
more  than  an  offer  to  resign.  A  resignation  is  not  a  matter  abso- 
lutely in  the  power  of  an  administrator,  to  be  made  at  any  time  he 
may  choose.  The  statute  only  confers  upon  him  a  conditional  right 
to  resign.  Its  language  is  that  he  may  resign,  ''provided  he  shall 
first  settle  his  accAunts  and  deliver  up  all  the  estate  to  such  person 
as  may  be  appointed  by  the  Court."  Smith  never  complied  with 
this  condition,  and  it  nowhere  appears  that  the  Court  ever  dispensed 
with  it  The  Court  did,  it  is  true,  on  the  thirty-first  of  December, 
1 853,  order  him  to  turn  over  the  Qstate  to  the  Public  Administrator 
of  Santa  Clara  county ;  but  in  the  following  month  it  vacated  the 
order,  and  directed  him  to  apply  the  moneys  in  his  hands  to  the  pay- 
ment of  the  outstanding  claims.  And  the  subsequent  proceedings 
show  a  recognition  by  the  Court  of  his  continued  existence  as  ad- 
ministrator of  the  estate.  Admitting,  as  contended,  that  the  Court, 
having  the  power  to  remove  an  administrator  for  failure  to  account, 
could  accept  of  his  resignation  without  such  account  being  rendered, 
it  does  not  appear  that  any  such  course  was  ever  pursued.  The 
appointment,  therefore,  of  Aspinwall  —  a  new  administrator  —  the 
former  administrator  not  having  been  removed,  nor  his  resignation 
accepted,  was  a  proceeding  which  the  Court  had  no  jurisdiction  to 
take.     The  appointment  of  a  new  administrator  can  no  more  be 
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made  whilst  a  former  administrator  is  in  office,  than  an  appointment 
can  be  made  in  the  first  instance  until  the  death  of  an  intestate. 
The  allegation  of  the  death  of  a  person  in  a  petition  for  letters 
would  not  confer  any  jurisdiction,  if  such  person  were  still  living. 
The  assumption  of  the  fact  of  the  party's  death,  however  regular 
the  proceedings  in  other  respects,  would  not  support  the  issuance  of 
letters  against  the  proof  of  such  party  being  still  alive.  So,  too, 
the  allegation  by  Aspinwall  in  the  petition  for  his  appointment,  that 
the  ^'administration  of  Smith  had  fully  ceased  and  determined,"  is 
without  force  against  the  record  evidence  to  the  contrary.  Nor  can 
it  be  said  that  there  was  a  removal  of  Smith  by  force  of  the  sub- 
sequent appointment  of  Aspinwall.  There  is  no  such  thing  as  a 
removal  of  an  existing  administrator  simply  by  force  of  the  appoint- 
ment of  another  person.  The  office  must  fiyst  become  vacant  before 
a  second  appointment  can  be  made.  A  vacancy  may  arise  by  oper- 
ation of  law  upon  the  happening  of  certain  events,  as  by  lunacy  of 
the  administrator  establishedby  judicial  decree,  or  by  his  conviction 
of  an  infamous  crime.  (Sees.  95,  96  and  101.)  In  such  case, 
the  event,  when  established  or  brought  to  the  notice  of  the  Probate 
Court,  is  equivalent  to  an  order  of  the  Court  revoking  the  letters. 
But  where  the  law  does  not  declare  the  vacancy  as  a  consequence 
flowing  from  a  particular  event,  a  revocation  of  the  letters  of  the 
first  administrator,  he  being  still  living,  i^  as  essential  to  the  ap- 
pointment of  another  person  to  succeed  him,  as  was  the  death  of 
the  intestate  to  the  original  appointment ;  and  the  only  competent 
proof  of  a  revocation  of  letters  in  such  case  is  an  order  of  tho 
Court  directing  it.  But  upon  the  question  of  the  acceptance  of 
the  resignation  of  Smith,  and  the  validity,  so  far  as  any  collateral 
attack  is  concerned,  of  the  appointment  of  Aspinwall,  we  are  r^n- 
eluded,  as  we  have  stated,  by  the  previous  decision  of  this  Court. 
That  decision  constitutes  the  law  of' the  case,  and  controls  upon  the 
present  appeal.  (Davidson  v.  Dallas,  15  Cal.  75 ;  Phelan  v.  San 
That  decision  constitutes  the  law  of  the  case,  and  controls  upon  the 
-question  in  order  to  obviate  the  idea  of  an  implied  approval  of  the 
decision,  and  to  leave  us  unembarrassed  by  it  if  similar  questions 
are  presented  in  other  cases  for  consideration.  It  may  be  obser\'od 
Jiere,  that  the  decision  which  appears  in  the  report  in  10  Cal.  120, 
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remanding  the  cause,  with  directions  to  the  Conrt  below  to  enter 
judgment  for  the  plaintiff,  was  subsequently  modified  on  petition 
for  rehearing  by  directions  for  a  new  trial. 

The  present  appeal  must,  therefore,  be  determined  upon  the 
questions  presented  as  to  the  jurisdiction  of  the  Court  to  order  the 
sale  made  by  Aspinwall. 

The  authority  of  the  Probate  Court  to  order  a  sale  of  real  prop- 
erty of  an  intestate  is  derived  entirely  .from  the  statute.  It  is  a 
limited,  and  not  a  general  authority.  It  may  be  exercised  in  cer- 
tain specially  designated  cases;  it  can  be  exercised  in  no  other. 
(People  V.  Corlies,  1  Sandf.  247;  Corwin  v.  Merritt,  8  Barb. 
343 ;  Bloom  v.  Burdick,  1  Hill,  139 ;  Currie  v.  Stewart,  27  Miss. 
65;  Laughman  v.  Thompson,  6  Smedes  &  Mar.  259;  Wiley  v. 
White,  3  Stew.  355 ;  Xownsend  v.  Gordon,  19  Cal.  189.)  When^ 
therefore,  an  order  of  sale  is  relied  upon,  the  question  is,  was  the 
order  made  in  a  case  provided  by  the  statute  1  To  determine  this, 
we  must,  in  the  first  instance,  look  to  the  petition  for  the  sale,  which 
is  the  foundation  of  the  order;  assuming,  of  course,  that  the  Court 
acquired  jurisdiction  originally  to  grant  administration  upon  the 
estate.  The  proceeding  for  the  sale,  though  made  in  the  general 
course  of  administration,  is  a  distinct  and  independent  proceeding,, 
in  the  nature  of  an  action,  of  which  the  petition  is  the  commence- 
ment^ and  the  order  of  sale  is  the  judgment.  {Estate  of  Spriggs,. 
20  Cal.  121.)  We  must,  then,  examine  the  petition,  to  ascertain 
whether  a  case  is  presented  by  its  averments,  within  the  statute, 
upon  which  the  court  can  act.  And  the  petition  must  show  on  its 
face  two  things :  first,  the  insufficiency  of  the  personal  property  to 
pay  the  debts  and  charges  against  the  estate;  and  second,  the 
necessity  of  the  sale  of  the  real  property,  or  some  portion  thereof, 
for  that  purpose.  Both  must  appear  before  the  Court  can  take 
jurisdiction  of  the  proceeding.  The  truth  of  the  averments — their 
sufficiency  appearing — is  a  matter  which  must  be  determined  at  the 
hearing  of  the  petition,  and  the  judgment  of  the  Court  thereon,  if 
rendered  upon  legal  notice,  cannot  be  questioned  collaterally.  It  may 
be  reviewed,  and  if  erroneous,  corrected  by  appeal,  but  not  otherwise. 

The  statute  prescribes  with  particularity  what  facts  must  be 
stated  in  the  petition.     After  declaring  that  the  personal  estate 
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shall  be  iirst  liable  for  the  debts  and  expenses,  and  if  this  is  insuffi- 
cient to  pay  the  same,  and  the  allowance  to  the  family,  that  the  real 
?  estate  may  be  sold  for  that  purpose  (sec.  116)  ;  and  that  the  exec- 
utor or  admiinistrator  may  in  such  case  make  the  sale  upon  the 
order  of  the  Probate  Judge,  (sec.  154)  it  provides  as  follows: 
**  To  obtain  such  order,  he  shall  present  a  petition  to  the  Probate 
Court,  setting  forth  the  amount  of  personal  estate  that  has  come  to 
his  hands,  and  how  much  thereof,  if  any,  remains  undisposed  of; 
the  debts  outstanding  against  the  deceased,  as  far  as  the  same  can 
be  ascertained;  a  description  of  all  the  real  estate  of  which  the 
testator  or  intestate  died  seized,  and  the  condition  and  value  of  the 
respective  portions  and  lots ;  the  names  and  ages  of  the  devisees, 
if  any,  and  of  the  heirs  of  the  deceased,  which  petition  shall  be 
verified  by  the  oath  of  the  party  presenting  the  same."  (Sec.  ISS.") 
"  If  it  shall  appear  by  such  petition,"  continues  the  statute,  "  that 
there  is  not  sufficient  personal  estate  in  the  hands  of  the  executor 
or  administrator  to  pay  the  allowance  to  the  family,  the  debts  out- 
standing against  the  deceased,  and  the  expenses  of  administra- 
tion, and  that  it  is  necessary  to  sell  the  whole  or  some  portion  of 
the  real  estate  for  the  payment  of  such  debts,"  the  Probate  Judge 
shall  make  an  order  directing  all  persons  interested  to  appear  be- 
fore him  at  a  specified  time  and  place,  "  to  show  cause  why  an  order 
should  not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  real  estate  of  the  deceased  as  shall  be  necessary  to 
pay  such  debts."  (Sec.  156.)  As  will  be  seen  from  the  pro- 
visions to  which  we  have  thus  referred,  a  sale  of  the  real  prop- 
erty cannot  be  made  so  long  as  there  is  a  sufficiency  of  personal 
property  in  the  hands  of  the  administrator  to  pay  the  out- 
standing debts  and  charges  against  the  estate.  There  must  be 
an  insufficiency  of  such  property  for  that  purpose,  before  the 
Court  has  jurisdiction  to  act  upon  the  petition.  And  this  insuffi- 
ciency must  appear,  not  by  mere  averment,  but  by  the  statement 
as  to  the  personal  property  and  the  outstanding  debts  and  charges 
which  the  statute  provides.  But  this  is  not  all :  it  must  also  appear 
by  the  petition  "  that  it  is  necessary  to  sell  the  whole,  or  some  por- 
tion of  the  real  estate,"  for  the  payment  of  the  debts  and  charges. 
(Sec.  155.)    Such  necessity  does  not  follow  as  a  matter  of  course 
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from  the  insufficiency  of  the  personal  property.  The  real  estate 
may  be  yielding  an  income  sufficient  to  pay  the  outstanding  debts 
and  charges,  for  the  payment  of  which  the  sale  is  asked,  before 
such  sale  could  be  made  and  confirmed,  or  if  resisted,  could  be  the 
subject  of  review  on  appeal.  In  such  case,  there  would  be  no 
necessity  for  any  sale.  And  the  income,  though  not  sufficient  for 
the  payment  of  the  entire  amount  of  these  debts  and  charges,  may 
be  sufficient  to  pay  the  greater  portion  of  them.  In  this  case,  the 
necessity  for  the  sale  would  be  limited  to  such  portions  —  supj)osing 
there  were  more  than  one  parcel — as  would  make  up  the  deficiency. 
The  necessity  must  appear,  before  the  Court  can  take  any  jurisdic- 
tion and  act  upon  the  petition.  And  this  necessity  must  appear, 
not  by  mere  averment,  but  by  an  exhibition  of  the  real  property  of 
the  deceased.  The  necessity  is  a  conclusion  which  the  Court  must 
draw  for  itself  from  the  facts  stated.  It  is  not  a  matter  for  the 
executor  or  administrator  to  determine ;  it  is  a  matter  for  the  Court, 
and  the  petition  mjust,  therefore,  furnish  the  materials  for  its  judg- 
ment. These  consist  in  the  description  which  the  statute  provides 
the  petition  shall  set  forth,  "of  all  the  real  estate  of  which  the 
testator  or  intestate  died  seized,  and  the  condition  and  value  of  the 
respective  portions  and  lots."  (Sec.  155.)  A  compliance  with  the 
statute  in  this  particular  is,  then,  essential  to  the  jurisdiction  of 
the  Court,  as  without  it  the  Court  cannot  judge  of  the  necessity 
of  the  sale  asked ;  and  in  this  view,  we  do  not  perceive  how  it  can  ba 
dispensed  with  from  the  petition,  any  more  than  the  statement  as 
to  the  personal  property  and  the  outstanding  debts.  (Bloom  v. 
Burdick,  1  Hill,  130;  Corwin  v.  Merritt,  3  Barb.  343;  Toivnsend 
V.  Gordon,  19  Cal.  188;  Gregory  v.  Taber,  Id.  397.) 

Proceeding  now  to  the  examination  of  the  petition  of  Aspinwall 
in  the  light  of  the  views  we  have  expressed,  we  find  it  fatally  defect- 
ive in  several  essential  particulars.  It  sets  forth  that  no  personal 
estate  has  come  to  his  hands,  and  that  there  is  none  to  his  knowl- 
edge, Smith,  the  former  administrator,  having  disposed  of  the  whole 
of  it;  and  that  two  parcels  of  land  situated  in  the  city  of  San 
Francisco  belong  to  the  estate,  giving  the  description  and  value  of 
such  parcels.  It  does  not  state  the  amount  of  the  personal  prop- 
erty which  had  come  to  the  hands  of  the  former  administrator,  or 
what  disposition  had  been  had  of  it,  or  that  any  effort  had  been 
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made  to  ascertain  the  disposition  of  it,  or  of  its  proceeds,  or  to 
vompel.  the  former  administrator  to  account.  It  simply  avers  that 
the  petitioner  (Aspinwall)  had  made  every  effort  in  his  power  to 
collect  from  the  fonner  administrator  and  his  sureties  the  amount 
due  f.o  him  upon  a  judgment  recovered  against  the  estate,  but  with- 
out iiuccess.  Nor  does  it  state  the  extent,  condition  or  value  of 
the  real  estate  of  which  the  intestate  died  seized,  nor  the  condition 
of  the  parcels  described. 

If  we  look  outside  of  the  petition  to  other  records  of  the  Court 
respecting  the  estate,  we  find,  as  we  have  stated,  that  for  the  pay- 
ment of  the  debts  and  the  expenses  of  administration  real  property 
had  already  been  sold,  and  proceeds  received  more  than  sufficient 
for  that  purpose.  Even  the  application  of  Aspinwall  for  letters  avers 
that  on  the  twenty-fifth  of  January,  1854,  Smith  was  adjudged 
by  the  Court  to  have  sufficient  funds  in  his  hands  to  pay  all  the 
<lebts  against  the  estate,  and  was  ordered  to  pay  them.  We  refer 
to  the  possession  of  funds  by  the  former  administrator,  not  that  it 
can  have  any  effect  in  determining  the  sufficiency  of  the  averments 
in  the  petition  of  Aspinwall.  If  those  averments  are  in  themselve:; 
sufficient,  the  jurisdiction  of  the  Court  attached  without  regard  to 
the  funds  previously  received.  A  petition  may  set  forth  inaccu- 
rately the  amount  of  the  personal  property  which  has  come  to  the 
Ijands  of  an  administrator;  it  may  even  omit  valuable  portions 
thereof ;  yet  if  it  purport  on  its  face  to  set  forth  the  whole  of  such 
property,  and  how  much  of  it,  if  any,  remains  undisposed  of,  the 
order  for  the  sale  which  may  follow  cannot  be  attacked  by  reason 
of  the  inaccuracies  or  omissions.  The  truth  of  the  averments 
respecting  the  personal  property,  so  far  as  they  affect  the  valid- 
ity of  the  order,  is  to  be  determined  at  the  hearing  of  the  peti- 
tion. We  refer  to  the  possession  of  funds  by  the  former  admin- 
istrator, to  show  the  necessity  of  a  strict  compliance  with  ihe  statute 
in  the  statements  of  the  petition.  The  statute  requires  that  the 
petition  shall  set  forth  the  amount  of  the  personal  property  which 
^'hds  come  to  the  hands  of  the  executor  or  administrator ;"  that  is, 
the  amount  which  has  been  received  since  the  administration  of  the 
estate  commenced.  It  also  requires  that  the  petition  shall  set  fortji 
the  amount  of  such  property,  if  any,  remaining  undisposed  of.    A 
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statement  of  these  particulars  will  direct  the  attention  of  the  Court, 
on  the  hearing,  to  the  property  which  has  been  disposed  of,  and 
lead  to  inquiries  as  to  the  manner  of  its  disposition,  and  the  use 
made  of  any  proceeds  received.  A  question  might  then  arise 
whether,  if  funds  had  been  received  by  the  executor  or  adminis- 
trator sufficient  to  pay  the  outstanding  debts  and  expenses,  a  sale 
of  the  real  estate  for  such  payment  could  be  ordered,  even  if  the 
funds  received  had  been  squandered  or  illegally  disposed  of; 
whether,  in  other  words,  if  funds  properly  applicable  to  the  pay- 
ment of  outstanding  debts  and  expenses,  and  ample  for  that  pur- 
pose, have  been  lost  by  a  fraudulent  or  an  illegal  use  of  them  by 
the  executor  or  administrator,  the  loss  is  to  fall  upon  the  creditor 
or  the  heir.  This  latter  question  has  been  discussed  in  the  present 
case;  but  we  do  not  think  it  properly  arises.  There  is  no  evidence 
that  the  funds  received  by  the  former  administrator  have  been 
squandered,  or  ever  used  at  all,  or  that  upon  proper  proceedings 
before  the  Probate  Court  —  and  none  appear  to  have  been  taken  — 
their  transfer  to  the  new  administrator  might  not  be  obtained.  The 
inability  of  Aspinwall  to  collect  the  balance  due  upon  his  judgment 
from  the  former  administrator  personally,  or  the  sureties  on  his 
official  bond,  establishes  nothing  as  to  the  loss  of  any  funds  belong- 
ing to  the  estate. 

The  administrator,  Aspinwall,  was  not  relieved  from  a  compli- 
ance, to  the  extent  ofhis  ability,  with  the  statute,  as  to  the  statement 
of  the  personal  property  in  his  petition,  from  the  fact  that  there  ha :! 
been  a  previous  administrator  of  the  estate.  He  is  designated,  it 
is  true,  in  the  order  of  appointment,  "  as  administrator  de  horns 
non/*  But  there  is  no  such  officer  known  to  our  law.  By  our 
law  there  are  only  two  classes  of  administrators ;  special  and  gen- 
eral. Special  adbninistrators  are  those  appointed  to  take  tempo- 
rary charge  of  the  estate  until  general  letters  are  issued,  or  during 
the  suspension  of  a  general  administrator,  and  in  like  cases.  Gen- 
eral administrators  are  those  appointed  to  administer  generally  upon 
the  entire  estate.  Where  the  authority  of  a  general  administrator 
has  terminated  by  death,  the  revocation  of  his  letters,  or  otherwise, 
and  a  new  administrator  is  appointed,  the  latter  takes  the  place  of 
the  former.  He  succeeds  to  the  office,  clothed  with  the  same  power* 
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^nd  subject  to  the  same  restrictions;  and  when  he  invokes  the 
action  of  the  Court,  he  must  institute  the  same  proceedings,  and 
make,  to  the  extent  of  his  ability,  a  similar  showing.  He  must  set 
forth,  not  merely  the  personal  property  which  has  come  into  his 
own  possession  since  his  appointment,  but,  so  far  as  he  is  able,  that 
which  has  come  into  the  hands  of  the  administrator  of  the  estate  — 
for  such  is  the  plain  meaning  of  the  statute  —  whether  that  adminis- 
trator was  himself  or  his  predecessor.  He  may  not  be  able  to  set 
forth  the  entire  amount,  but  he  must  endeavor  to  do  so.  The  rec- 
ords of  the  Court,  especially  the  inventory  filed,  will  aid  him  in 
this  respect,  if  the  previous  administrator,  he  being  still  alive,  or 
his  papers,  if  dead,  do  not  furnish  the  requisite  information.  He 
can  at  least  state  to  the  Court  the  imperfection  of  his  knowledge, 
and  thus  direct  the  attention  of  the  Court  to  the  necessity  of  par- 
ticular inquiries  on  the  subject  at  the  hearing. 

In  the  petition  of  Aspinwall  there  is  no  attempt  to  comply  with 
the  statute  in  respect  to  the  personal  property.  The  averment  that 
no  personal  estate  has  ever  come  to  his  hands,  and  that  there  is  none, 
the  former  administrator  having  disposed  of  the  whole  of  it,  leaves 
the  Court  in  entire  ignorance  as  to  the  condition  of  the  estate  with 
respect  to  such  property,  information  in  respect  to  which  is  essential 
to  the  jurisdiction  of  the  Court.  And  in  respect  to  the  real  prop- 
erty, the  petition  is  still  more  glaringly  defective.  It  simply  states 
that  two  parcels  of  land,  giving  their  description  and  value,  situated 
in  the  city  of  San  Francisco,  belong  to  the  estate.  It  says  nothing 
of  the  condition  of  those  parcels — whether  they  were  improved  or 
waste  lands ;  whether  they  were  yielding  income  or  burdening  the 
estate  with  expenses — from  which  the  Court  could  determine  as  to 
the  necessity  of  their  sale.  Nor  does  it  purport  to  give  a  descrip- 
tion of  all  the  real  estate  of  which  the  intestate  died  seized.  So 
far  as  appears,  several  other  parcels  may  also  have  belonged  to  the 
estate,  which  it  would  have  been  more  advantageous  to  the  heirs  to 
have  sold  than  the  parcels  described. 

It  follows  that  the  petition  is  fatally  defective,  and  its  averments 
gave  no  jurisdiction  to  the  Court-  The  subsequent  action  of  the 
Court,  therefore,  in  ordering  a  sale,  and  the  proceedings  based 
thereon,  partake  of  the  original  defect,  and  are  void. 

Judgment  reversed,  and  cause  remanded  for  new  triaL 
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PERRY  V.  WASHBURJN'. 

Ckdeb  the  ReveDne  Act  of  1861,  It  Is  the  duty  of  the  Tax  Collector  to  execate 

aDd  delirer  to  a  persoD,  paying  his  taxes  In  the  coin  therein  designated,  m. 

receipt  for  the  same,  and  the  performance  of  this  duty  may  he  enforced  by 

mandamus. 
"United  States  notes,"  Issued  under  the  Act  of  Congress  of  February  25th«  1862,. 

are  not  recelyable  for  State  and  County  taxes. 
Taxes  are  not  debts,  witniu  the  meaning  of  that  clause  of  the  act  which  proYides 

that  the  notes  shall  be  "  a  legal  tender  In  payment  of  all  debts,  public  and 

private.*'     Congress,   by    these  terms,   only   intended   such  obligations  for  the 

payment  of  money  %■  are  founded  upon  contract. 
A  tax  is  a  charge  upon  persons  or  property  to  raise  money  for  public  purposes. 

It  is  not  founded  upon  contract,  and  does  not  establish  the  relation  of  debtor 

and  creditor  between  the  taxpayer  and  State. 
The  cases  of  Jfoors  t.  Patch,  (12  Cal.  270)  and  People  t.  Beymaur^  (16  Id.  840) 

commented  upon  and  explained. 

Appeal  from  the  Twelfth  Judicial  Distri(5t 

Application  for  mandamus.  The  petition  of  the  relator  shows 
that  on  the  twenty-fourth  day  of  July,  1862,  defendant  was  Tax 
Collector  of  the  city  and  county  of  San  Franciscx),  and  that  the 
relator  then  owing  city  and  county  taxes  assessed  to  him  upon  his 
property  to  the  amount  of  two  hundred  and  seventy  dollars  and 
forty-five  cents,  on  that  day  tendered  to  defendant  as  Collector  the 
said  amount  in  United  States  notes  issued  under  the  Act  of  Con- 
gress of  February  26th,  1862 ;  that  the  said  Collector  refused  to 
receive  said  notes,  and  refused,  though  requested,  to  give  relator  a 
receipt  showing  the  payment  of  his  taxes  as  it  was  his  duty  to  do, 
and  as  was  enjoined  upon  him  by  law.  Wherefore  a  mandamus 
was  prayed,  commanding  the  defendant  to  receive  the  notes  for  the 
taxes,  and  execute  the  receipt.  Defendant  answered,  admitting  his 
official  character,  the  correctness  of  the  amount  of  taxes  alleged  to 
be  due,  the  tender  of  the  notes,  and  his  refusal  .to  receive  them  and 
to  execute  the  receipt,  and  denying  that  it  was  his  duty  to  receive 
the  notes,  or  anything  else  than  "  legal  coin  of  the  United  States, 
or  foreign  coin  at  the  value  fixed  for  such  coin  by  the  laws  of  the 
United  States,'^  in  payment  of  the  taxes  due. 

The  case  waa  submitted  to  the  District  Court  upon  the  ploadings 
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and  without  argument,  and  judgment  was  rendered  in  favor  of  the 
defendant^  refusing  the  mandamus  prayed  forj  from  which  judg- 
ment the  relator  appeals  to  this  Court 

Taylor  &  Hastings,  for  Appellant 

In  behalf  of  the  appellant,  we  shall  endeavor  to  establish  these 
propositions : 

Ist.  That  the  Congress  of  the  United  States  has  the  power,  un- 
der the  Constitution,  to  create  paper  money  and  make  it  a  legal 
tender,  and  constitute  it  the  currency  of  the  nation. 

2d.  That  Congress  has  exercised  this  power. 

3d.  That  the  Act  of  Congress  making  "  United  States  notes  *' 
lawful  money,  and  a  legal  tender  in  payment  of  all  debts,  publio 
and  private,  within  the  United  States,  obliges  every  individual 
within  the  United  States  to  receive  such  lawful  money  in  payment 
of  any  debt,  and  enjoins  the  State,  and  every  municipal  corpora- 
tion created  by  the  State,  to  receive  it  in  payment  of  its  taxes. 

4th.  If  there  be  anything  in  the  Revenue  laws  of  this  State  con- 
dieting  with  this  law  of  Congress,  then  the  former  are  subordinate 
to  the  latter;  and  so  far  as  they  conflict,  the  State  laws  stand 
repealed. 

I.  Congress  has  power  to  issue  these  notes,  make  them  lawful 
money  and  a  legal  tender,  and  constitute  them  the  currency  of  the 
nation.  Congress  derives  this  power  from  the  Constitution  of  the 
United  States,  Art  1,  sec.  8,  subs.  5  and  17. 

They  recite  that  Congress  shall  have  the  power.  "  6.  To  coin 
money,  regulate  the  value  thereof  and  of  foreign  coin,  and  fix  the 
standard  of  weights  and  measures."  "  17.  To  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by  the  Constitution  in 
the  Government  of  the  United  States,  or  any  department  or  officer 
thereof.*' 

The  meaning  of  the  words  quoted  from  subdivision  seventeen, 
their  scope  and  aim,  have  been  defined  and  settled  by  the  Supreme 
Court  of  the  United  States. 

At  an  early  day  the  Bank  of  the  United  States  was  incorporated, 
with  full  power  to  issue  bank  bills  and  notes.   That  such  incorpora- 
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tion  and  action  by  Congress  were  constitutional,  has  been  repeatedly 
aflirmed  by  the  Supreme  Court  of  the  United  States,  and  upon  this 
single  subdivision  seventeen  of  section  eight.  We  refer  at  length 
to  McCiUloch  V.  State  of  Maryland,  4  Wheat.  316;  Osborne  v. 
Umted  States  Bank,  9  Id.  738,  859,  860;  1  Kent's  Com.  sec. 
12,  pp.  268,  269,  et  seq,  and  notes;  Story  on  the  Constitution,  vol. 
%  chap.  25,  sees.  1259  to  1271;  Sargent  on  the  Constitution, 
<;hap.  28,  30;  5  Marsh.  Wash.  App.  note  3;  Hamilton  on  Bank, 
1  Ham.  works,  138-154;  cited  in  Story  on  Constitution,  note  4 
to  sec.  1267. 

The  reasoning  found  in  these  authorities,  and  others  hereafter 
cited,  which  upholds  the  various  Acts  of  Congress  creating  the 
United  States  Bank,  and  the  consequences  incident  to  its  creation, 
•establishes  the  constitutionality  of  the  present  act. 

The  argument  against  the  Bank  was,  not  that  Congress  had  no 
power  to  create  a  paper  currency  and  make  it  a  legal  tender  in 
payment  of  debts,  but  that  Congress  had  no  power  to  create  a  cor- 
poration. It  was  admitted  that  "  Treasury  Orders  "  might  issue, 
but  objection  was  made  to  bank  bills.  (Story  on  Constitution, 
:aecs.  1260,  1261;  Hamilton's  argument  for  the  Bank,  supra.) 

But  the  Court  sustained  the  bank,  on  the  idea  "  that  the  bank 
IS  an  instrument  which  is  necessary  and  proper  for  carrying  into 
effect  the  power  vested  in  the  Grovemment  of  the  United  States." 
(C.  J.  Marshall,  in  Osbom  v.  United  States  Bank,  9  Wheat.  860, 
et  seq.)  And  upon  the  same  idea,  and  falling  entirely  within  it, 
the  Court  must  sustain  the  legality  of  these  treasury  notes. 

In  brief  review  we  bring  to  notice  some  of  the  incidental  powers 
t»xercised  by  virtue  of  the  clause  under  consideration,  to  show  the 
liberal  construction  it  has  hitherto  received.  Less  questionable  ones 
might  be  produced ;  but  that  the  argument  may  be  of  the  strongest 
character,  the  following  have  been  selected.  The  power  to  lay  an 
embargo,  2  Story  on  Const,  chap.  27 ;  the  power  to  establish  a  mili- 
tary academy,  Id.  sec.  1281 ;  the  power  to  pass  alien  and  sedition 
laws,  Id.  sees.  1293,  1891 ;  the  power  to  give  priority  to  the  United 
States  as  a  creditor.  Id.  sec.  1278;  U.  8.  v.  Fisher,  2  Cranch, 
202 ;  United  States  v.  Howe,  3  Id.  73 ;  Thelluson  v.  Smith,  2 
Wheat  396;  Conwd  v.  Atl  Ins.  Co.,  1  Pet.  888;  the  power  to 
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protect  domestic  manufactures,  1  Story  on  Const,  sees.  958-966. 
And  for  a  further  summary,  vide  Walker's  Am.  Law,  chap.  10. 

Clear  and  indisputable  as  this  position  is,  there  is  another  which 
sustains  our  views  in  regard  to  the  constitutionality  of  this  Act  of 
Congress, 

Section  eight,  subdivision  five,  empowers  Congress  ^^to  coin 
money,  regulate  the  value  thereof,  and  of  foreign  coin.*^  This 
power  is  vested  exclusively  in  the  Federal  Government.  (Const. 
U.  S.  Art.  1,  sec  10.)  Individual  States  are  prohibited  from  ex- 
ercising it;  and  appellant  claims  that  this  power,  rightly  inter- 
preted, authorizes  the  issuance  of  these  notes ;  that  the  issue  of  them 
is  coining  money ;  that  the  obvious  meaning  of  the  clause  is,  that 
Congress  shall  have  full  power  to  create  money. 

To  support  this  view,  w^e  ask  the  Court's  attention  to  the  defini- 
tions of  the  words  "  coin  "  and  "  money,"  and  then  to  the  consider- 
ation of  the  legal  rules  of  interpretation  and  construction  applica- 
ble to  the  Constitution. 

Webster  defines  the  verb  "coin;"  —  "1.  To  stamp  metal  and 
convert  it  into  money ;  to  mint^  2.  To  make  or  fabricate  for  gen- 
eral use.  3.  To  make;  to  forge;  to  fabricate."  He  also  declares 
the  word  to  mean,  primarily,  "striking,  impressing,  imprinting 
money."  Coinage  is  defined  "a  making;  a  production;  a  forma- 
tion." 

Worcester  defines  "  coin,"  verb :  "  1.  To  convert  into  money. 
2.  To  fashion  or  form  by  stamping.  3.  To  invent;  to  fabricate." 
"  Coinage,  the  art  or  the  act  of  coining  money." 

Barclay  defines  coinage  to  be  "  the  stamping  of  metals  or  m^- 
ing  money." 

"  Coinage  is  the  art  of  fabricating  money."  (Ency.  Britan.  voL 
7,  page  67.) 

"  The  States  cannot  coin  money ;  can  they  then  coin  that  which 
becomes  the  actual  and  almost  universal  substitute  for  money?" 
(See  Webster's  speech  on  the  Bank  of  the  United  States,  May 
25th  to  28th,  1832;  Story  on  Const,  sec  112(J.) 

"Money  is  a  measure  of  value  and  medium  of  exchange." 
*'  Coinage  is  the  art  of  fabricating  money."  (Ency.  Britan.  cited 
flbove. ) 

Cal.  Rhjps.  XX. —  21 
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Money:  the  medium  of  exchange  used  by  any  people.  At  the 
present  day,  among  civilized  nations,  confined  entirely  to  metallic 
coins  and  bank  notes.  (New  Am.  Cyclo.  vol.  10,  p.  644,  article 
"money.") 

Money:  bank  notes  or  bills  of  credit  issued  by  authority  are  also 
called  money.     (Webster's  Die.) 

Money:  cash  generally;  any  current  token  or  representative  of 
value  —  as  bank  notes  exchangeable  for  coin,  notes  of  hand,  ac- 
cepted bills  on  mercantile  houses,  drafts,  etc  (Wright,  as  quoted 
by  Worcester.) 

Money:  originally  stamped  coin,  is  now  applied  to  whatever 
serves  as  a  circulating  medium,  including  bank  notes  and  drafts, 
etc.     (Worcester.) 

"Money  is  the  very  hinge  on  which  commerce  turns.  And  this 
does  not  mean  merely  gold  and  silver;  many  other  things  have 
served  the  purpose  with  different  degrees  of  utility —  paper  has 
been  extensively  employed,'^  etc  (Hamilton  on  the  Bank ;  Story 
on  the  Constitution,  152,  note.)  "Money"  is  the  measure  of 
value.     (Lord  Mansfield,  as  quoted  21  Penn.  178.) 

Jifuch  more  might  be  added,  but  enough,  we  trust,  has  been  said 
to  show  that  the  words  "  coin  money  "  cannot  be  restricted  to  the 
imprinting,  pressing  or  striking  gold  and  silver,  or  metal  of  any 
kind  merely. 

The  verb  "  coin,"  as  determined  by  the  authorities  above  cited* 
means  to  impress  or  strike ;  to  make,  create  or  fabricate ;  and  the 
word  "  money  "  is  defined  to  be  "  a  medium  of  exchange  authorized 
by  a  government."  What  the  thing  or  material  shall  be,  out  of 
which  money  shall  be  composed,  is  left  by  the  Constitution  with 
Congress  to  determine. 

The  power  of  coinage  is  given  to  Congress,  but  as  regards  the 
subject  matter  upon  which  the  power  shall  be  exercised,  the  Consti- 
tution is  wholly  silent.  The  power  is  given,  but  the  means  by  which 
the  power  shall  be  made  operative  are  left  to  the  discretion  of  Con- 
gress. When,  therefore.  Congress  determines  that  certain  paper, 
bearing  the  impress  of  the  Government,  shall  be  lawful  money  of 
the  United  States,  the  same  is  money,  and  is  produced  under  the 
I)ower  of  Congress  "  to  coin  money,  and  regulate  the  value  of  f or- 
( ign  coin." 
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This  interpretation  of  the  words  under  consideration  cannot  be 
viewed  with  disfavor,  nor  pronounced  strained  and  forced.  It  is 
fully  sustained  in  principle  by  the  decisions  of  the  Supreme  Court 
of  tiie  United  States,  in  cases  of  like  character  and  analogous  to 
the  one  at  bar.  We  refer  the  Court  to  Story  on  the  Constitution, 
chap.  6,  sees.  422,  423,  428-434,  454;  the  Federalist,  Nos.  32, 
33,  44 ;  Walker's  Am.  Law,  chap.  10 ;  Sedgwick  on  Constitutional 
and  Statutory  Law,  488-93 ;  McCulloch  v.  State  of  Maryland,  4 
Wheat  316,  402-6;  Ogden  v.  Saunders,  12  Id,  332;  Gibbons  v. 
Ogden,  9  Id.  1,  189 ;  Martin  v.  Hunter's  Lessee,  1  Id.  304,  326, 
327;  Sturgis  v.  Crowinshield,  4  Id.  112,  202 ;  Anderson  v.  Dunn, 
6  Id.  204,  226 ;  Bos  v.  Jingey,  4  Dal.  37 ;  United  States  v.  Fisher, 
2  Cranch,  358;  Cross  v.  Harrison,  16  Howard;  2  Dal.  419;  1 
Kent,  318,  9th  edition.  A 

The  question  now  to  be  asked  is :  May  the  money  which  the  Gov- 
ernment, under  the  Constitution,  is  authorized  to  coin,  (create)  be 
made  a  legal  tender  by  Government? 

We  cannot  but  think  that  the  question  answers  itself  in  the  af- 
firmative, though  aware  that  it  was  the  subject  of  much  debate  in 
Congress  when  the  clause  was  inserted  in  the  act,  and  is  still  a 
question  of  much  diversity  of  opinion  among  able  lawyers. 

Can  it  be  that  the  Government  has  the  power  to  create  money, 
yet  having  created  it,  lacks  the  power  to  impress  it  with  that  which 
alone  gives  it  value  —  alone  makes  it  what  it  professes  to  be,  money  ? 
Is  the  power  of  Government  exhausted  in  the  mere  creation  ?  la 
Congress  concerned  with  only  a  name,  not  a  thing — a  shadow,  not 
a  substance  ?  If  so,  Congress  can  create  the  inanimate  thing  and 
employ  it,  if  it  be  capable  of  being  so  employed,  but  cannot  breathe 
into  it  the  vital  spirit  which  alone  can  bring  it  into  useful  existence. 
(C.  J.  Marshall,  9  Wheat.  861.) 

II.  That  Congress  has  exercised  this  power,  we  apprehend  will 
not  be  denied.     (See  the  Act,  sec.  1.) 

III.  Having  demonstrated,  as  we  think,  to  the  Court  that  Con- 
gress, under  the  Constitution,  has  the  power  to  create  these  treasury 
notes,  make  them  lawful  money —  a  legal  tender  in  payment  of  all 
debts,  public  or  private,  within  the  United  States,  and  that  it  has 
exercised  this  power,  we  have  shown  that  every  individual  within 
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these  States  is  obligated  to  receive  them  in  payment  of  debts. 
This  much  of  our  third  proposition  is,  clear ;  for  whatever  construc- 
tion may  be  given  to  die  words  "public  debts"  as  applicable  to 
taxes  due  the  State,  a  private  debt  must  mean  a  debt  existing  be- 
tween individuals,  whether  they  be  natural  persons  or  artificial  per- 
sons created  by  law.  The  act  cannot,  by  the  words  private  debts, 
refer  to  the  debts  of  the  State,  as  such  construction  would  do  vio- 
lence to  the  word  "  private ;"  and,  of  course,  it  cannot  refer  to  the 
debts  of  the  United  States,  as  that  would  do  still  greater  violence 
to  the  words  "private"  and  "within."  The  act  does  not  read 
debts  of  the  United  States,  but  within  the  United  States.  In 
other  words,  it  is  plain  that  these  notes  are  a  legal  tender  in  pay- 
ment of  every  debt  within  the  United  States,  except  taxes.  That 
such  was  the  intention  of  Congress  is  evidenced  by  the  debates 
upon  the  passage  of  the  act 

It  remains  to  discuss  the  question.  Is  the  State  bound  to  receive 
them  in  payment  of  its  taxes? 

j  To  this  we  say  that  the  law  of  Congress  evidently  intends  to  in- 
elude  taxes,  and  this  intention  is  clearly  expressed  in  the  words  of 
the  act.  The  language,  "  shall  be  lawful  money  and  a  legal  tender 
in  payment  of  all  debts,  public  and  private,  within  the  United 
States,"  is  simple,  clear  and  comprehensive. 

What  is  the  meaning  of  the  word  debt  ? 

Richardson  defines  it :  "Anything  had  or  held  of  or  from  an- 
other, his  property  or  right,  his  due;  that  which  is  owed  to  him; 
which  ought  to  be  delivered  or  paid  to  him." 

Webster  says  it  is :  "  That  which  is  due  from  one  to  another, 
whether  money,  goods  or  services ;  that  which  one  is  bound  to  pay 
or  perform  to  another." 

Worcester :  "  Debt,  (from  the  Latin  dehitum,  debeo  —  to  owe) 
that  which  one  person  owes  to  another,  whether  it  be  money,  goods 
or  services ;  something  due ;  obligation ;  due." 

"  Debt:  that  which  one  persons  owes  to  another;  that  which  any 
man  owes  to  another."     (Barclay.) 

"  Debt  (contracts)  is  a  sum  of  money  due  by  certain  and  express 
agreement.  In  a  less  technical  sense,  it  means  any  claim  for 
money.  In  a  still  more  enlarged  senMj  it  denotes  any  kind  of  a 
just  demand."     (Bouv.  Law  Die.) 
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"Debt:  obligation,  liability."  (Thesannis  of  English  Words, 
Roget.) 

Thus  it  is  seen  that  the  word  "  debt "  means  liability,  obligation ; 
that  which  is  due;  that  which  should  be  performed,  whether  in 
money,  goods  or  services. 

Can  it  be  pretended  that  a  tax  does  not  fall  within  these  defini- 
tions? That  taxes  are  not  obligations  due?  That  they  are  not 
liabilities  which  should  be  paid  ?  If  not  paid,  are  they  not  recog- 
nized and  treated  as  debts  to  the  State,  and  their  payment  enforced 
by  ordinary  judicial  proceedings  in  almost  every  county  of  the 
State  ?  This  idea  was  not  only  evidently  latent  in  the  minds  of 
the  law  makers,  but  is  practically  expressed.  (Revenue  Law, 
1861;  Statutes  of  1861,  432.) 

But  why  discuss  this  point.  This  Court  has  judicially  declared 
that  a  "  tax  is  a  debt  due  from  the  property-holder  to  the  State." 
(Moore  v.  Patch,  12  Cal.  270;  People  v,  Seymour,  16  Id.  342; 
28  Miss.  70-74.) 

And  what  construction  is  to  be  placed  upon  the  term  public  and 
private,  found  in  the  statute  ? 

"  Shall  be  a  legal  tender  in  payment  of  all  private  and  public 
debts  within  the  United  States,"  words  singularly  expressive,  con- 
cise and  significant 

Are  they  to  be  ignored  ?  Have  they  no  meaning  ?  Have  they 
any  other  meaning,  upon  any  rule  of  fair  construction  known  to 
the  law,  than  a  payment  of  all  debts  between  individuals,  and  be- 
tween individuals  and  the  State  ? 

If  taxes  are  included  within  the  meaning  and  intent  of  the 
words  "all  debts,  public  and  private,"  (19  How.  452-3-4)  the 
question  remains  for  consideration:  Has  Congress  the  power  to 
enact  a  law  making  State  taxes  payable  in  these  notes?' 

It  may  be  argued  that  the  power  to  tax  is  vested  in  the  State ; 
that  in  the  exercise  of  her  sovereignty  she  may  tax  all  persons  and 
property  within  her  borders ;  that  such  power  is  vital  to  the  exist- 
ence of  the  State,  and  cannot  be  abridged  by  the  Federal  Govern- 
ment. And  all  tills  we  do  not  deny,  and  are  not  wholly  ignorant 
of  those  principles,  nor  of  the  authorities  which  sustain  them. 

But  we  contend  that  they  are  not  pertinent  to  the  issue  here 
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made.  Undoubtedly,  a  State  has  the  inherent  power  to  impose 
taxes  on  persons  and  property.  Cannot  the  State,  then,  say  in 
what  the  tax  shall  be  collected  —  in  what  specific  thing,  whether 
grain,  land,  service,  money  —  what  particular  kind  of  money,  gold, 
silver  or  paper  ?  We  answer,  under  its  power  of  taxation,  it  can- 
not, and  that  is  the  only  power  which  is  pretended  to  have  been 
exercised  by  the  State  in  its  Revenue  Act.  In  the  exercise  of  its 
power  of  taxation,  the  State  can  take  or  enforce  the  payment  of 
money  only  from  its  citizens. 

It  does  not  militate  against  this  view,  that  Government  may 
seize  and  sell  the  property  of  the  citizen  to  enforce  the  payment  of 
its  taxes.  The  creditor  of  every  delinquent  debtor  may  cause  the 
same  to  be  done  —  it  is  only  a  means  to  accomplish  an  end.  The 
end  in  each  case  is  to  raise  money;  the  seizure  and  sale  only  the 
means. 

In  either  case,  if  property  be  sold  to  satisfy  execution,  must  not 
whatever  is  made  money  and  a  legal  tender  by  the  Government  be 
accepted  by  the  Sheriff  in  payment?  Can  he  discriminate,  and 
say  in  one  case  I  will  receive  pai>er  money,  and  in  the  other  only 
gold  and  silver  ?  If  not,  why  is  not  that  which  is  payment  at  the 
end  of  an  execution,  equally  a  tender,  and  receivable  for  the 
original  debt  or  obligation  ? 

If  we  are  asked,  by  what  right  does  the  State  take  a  specific 
thing,  such  as  land,  grain,  etc.,  at  its  pleasure,  if  not  by  the  power 
of  taxation;  we  are  ready  with  our  answer — by  the  power  of 
eminent  domain. 

The  two  powers  —  taxation  and  eminent  domain  —  are  independ- 
ent, separate  and  distinct,  and  wholly  different  in  their  nature  and 
character;  and  both  are  independent  of  another  power,  inherent  in 
every  St&t^  known  by  the  latitudinarian  name  of  "  police  power.*' 

The  universal  definition  of  taxation,  or  the  right  of  taxation,  is 
the  power  of  Government  to  raise  money.  (Sedgwick  on  Constitu- 
tional Law,  ch.  10,  particularly  from  page  498  to  511,  and  cases 
cited ;  People  v.  Mayor  of  Brooklyn,  4  N.  T.  419,  overruling  the 
same  case  in  6  Barb.  214;  Town  of  Ouilford  v.  Supervisors,  etc, 
13  N.  T.  147 ;  Sharpless  v.  Mayor  of  Philadelphia,  21  Penn. 
147;  Id.  9  Harris;  Moers  v.  City  of  Beading,  21  Penn.  188; 
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Schenhy  and  Wife  v.  City  of  Alleghany,  25  Id.  128;  Police  etc, 
V.  McDonogle's  Succession,  8  La,  Ann.  E.  341 ;  New  Orleans  v. 
Grahle,  9  Id.  561.) 

With  reference  to  "police  powers,"  see  Fisher  v.  McGirr,  1 
Gray,  26-41;  American  Print  \yorks  v.  Lawrence,  1  Zabriskie; 
Surocco  V.  Oeary,  3  Cal.  71. 

IV.  That  a  constitiitional  law  of  Congress,  made  to  extend  to 
the  separate  States,  repeals  any  State  law  not  in  hannony  with  it, 
is  amply  sustained  by  authorities  cited  in  the  course  of  this  argu- 
ment, and  is  not  susceptible  of  discussion.  (Const  U.  S.  art-  6, 
div.  2.) 

And  apart  from  the  question  of  power,  the  Revenue  Law  of  the 
State,  in  so  far  as  it  conflicts  with  the  Congressional  Act,  is  con- 
structively repealed.  (Pierpont  v.  Crouch,  10  Cal.  216;  City, 
etc,  of  Sacramento  v.  Bird,  15  Id.  294;  State  v.  Conkling,  19  Id 
513.) 

V.  Mandamus  is  the  proper  remedy.  We  refer  the  Court  to  the 
Revenue  Act  itself  (Statutes  1861,  page  430,  sec.  33).  The  duty 
made  to  devolve  upon  the  Tax  Collector  by  section  thirty-three, 
can  be  enforced  by  mandamvs.  The  appellant  is  entitled  bv  law 
to  have  his  receipt,  and  the  word  "paid"  marked  opposite  his 
name,  etc.  (Sec.  33.)  We  refer  to  McCauley  v.  Brooks  (16  Cal. 
55)  for  authorities,  and  to  the  ruling  of  this  Court  in  that  case. 

Hdrace  Hawes,  also  for  Appellant 

The  Act  of  Congress  in  question  provides  that  the  United  States 
notes,  to  be  issued  in  pursuance  of  the  first  section,  shall  not  only 
be  receivable  in  payment  of  all  taxes  and  other  debts  (with  certain 
exceptions)  due  to  the  United  States,  (which  was  clearly  within 
the  power  of  Congress)  but  also  that  they  shall  be  "  lawful  money, 
and  a  legal  tender  in  payment  of  all  debts,  public  and  private, 
tvithin  the  United  States." 

That  the  terms  used  in  this  latter  clause  embrace  taxes  and  other 
dues  to  the  public  treasury,  there  is  scarcely  room  for  doubt,  "  All 
•debts,  public  and  private."  It  would  be  difficult  to  invent  lan- 
guage more  simple   and  comprehensive.     A  debt,  according  to 
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Webster,  is  "  that  which  is  due  from  one  man  to  another,  whether 
money,  goods  or  services ;  that  which  one  is  bound  to  pay  or  per- 
form to  another."  Every  man  is  bound  to  pay  his  quota  of  the 
public  burdens.  When  it  is  ascertained  and  fixed  by  authority,  it 
becomes  a  debt  which  he  owes  the  State. 

Public  taxes,  when  lawfully  imposed,  are  certain  contributions 
exacted  from  the  citizens  for  the  support  of  Government.  These 
contributions  are  apportioned  in  various  ways  —  sometimes  per 
capita;  sometimes  in  proportion  to  the  value  of  each  one's  pos- 
sessions ;  sometimes  by  fixed  amounts  imposed  upon  those  pursuing 
certain  trades,  professions  or  occupations.  In  whatever  mode  the 
exaction  is  made,  if  rightful,  a  corresponding  obligation  rests  upon 
the  citizen  to  pay  the  amount  exacted.  He  owes  that  amount  to 
the  public  treasury — ^to  the  State.  It  is  a  public  debt.  Conse- 
quently our  Revenue  Act  of  1861  provides  for  the  enforcement  of 
this  obligation  as  a  personal  debt,  by  an  ordinary  action  at  law 
against  the  delinquent,  and  by  summary  seizure  and  sale  of  any 
property  belonging  to  him.  (See  sections  30,  39-44,  66,  77.) 
Personal  judgments  are  to  be  rendered,  and  these  judgments  art* 
to  be  liens  upon  all  property  of  the  defendant,  as  in  other  cases. 
(Section  44,  above  cited.)  Certainly,  the  amount  due  upon  such 
a  judgment  is  a  debt,  even  in  the  old  technical  sense.  But  it  is 
equally  a  debt  before  judgment,  for  no  judgment  can  rightfully  be 
rendered  against  any  man  for  that  which  he  does  not  owe. 

The  Government,  in  the  exercise  of  its  prerogative,  declares 
United  States  notes  to  be  lawful  money.  Certainly,  lawful  money 
ought  to  satisfy  all  debts  due  to  the  public  treasury ;  and  the  more 
so,  when  this  money  consists  of  the  obligations  of  the  Government 
itself.  For  the  State  to  repudiate  its  own  paper,  which  it  has  de- 
clared to  be  lawful  money,  and  refuse  to  receive  it  in  satisfaction  of 
any  public  dues,  would  discredit  it  effectually.  But  the  Govern- 
ment has  gone  further,  and  declared  its  notes  to  be  not  only  lawful 
money,  but  a  legal  tender  in  payment  of  all  debts.  It  obliges  every 
person  to  receive  them  as  money,  and  henceforth  dispenses  with 
payments  in  gold  and  silver.  To  exact  gold  and  silver  when  it 
has  dispensed  with  it  in  commerce,  and  when,  consequently,  it  is 
ordinarily  unattainable,  would  be  unjust  and  oppressive. 
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It  has  been  said  that  the  State,  having  the  power  to  levy  and 
collect  taxes,  may  provide  for  the  payment  thereof  in  coin,  as  tho 
State  of  California  has  done;  and  that  is  very  true.  But  it  is 
equally  true,  that  the  State  law  may  prescribe  that  all  debts  sliall 
be  paid  in  coin,  as  our  law  undoubtedly  had  done.  The  law  which 
requires  that  private  debts  shall  be  paid  in  coin  had  the  same 
origin,  and  is  of  the  same  dignity  and  force,  as  that  which  requires 
that  taxes  shall  be  paid  in  coin.  Both  emanate  from  the  sovereign 
power  of  the  State.  And  yet  this  Act  of  Congress  is  paramount, 
and  repeals  them,  if  it  is  constitutional. 

There  is  a  vague  notion  that  any  Act  of  Congress  is  unconstitu- 
tional which  derogates  from  State  sovereignty.  The  Federal  Con- 
stitution has  no  such  provision.  It  says  nothing  about  State  sov- 
ereignty. Every  legislative  power  that  Congress  possesses  neces- 
sarily derogate  from  State  sovereignty;  for  the  sovereign  has 
power  to  make  laws  for  all  cases.  In  so  far  as  this  power  is  re- 
stricted, the  State  is  not  sovereign.  But,  in  many  instances,  tho 
sovereign  or  legislative  power  is  by  the  Federal  Constitution  taken 
away  from  the  States  and  given  to  Congress.  All  this  is  derogatory 
to  State  sovereignty.  The  Constitution  itself  is  derogatory  to  State 
sovereignty.  The  question  of  constitutionality,  therefore,  turns  not 
upon  the  point  whether  the  act  derogates  from  State  sovereignty, 
but  whether  it  is  authorized  or  prohibited  by  any  particular  clause 
in  the  Federal  Constitution.  If  there  be  any  clause  in  that  instru- 
ment giving  to  Congress  the  power  to  make  anything  but  gold  and 
silver  a  legal  tender  in  payment  of  private  debts,  that  clause  will 
be  found  equally  to  authorize  Congress  to  make  it  a  legal  tender  for 
public  taxes  —  for  "  all  debts,  public  and  private,  within  the  United 
States." 

H.  H.  Haight,  for  Respondent 

There  are  two  questions  involved.  1st.  One  of  construction 
and  intent.  Did  Congress  design  to  enact  that  the  treasury  notes 
should  be  a  legal  tender  to  State  officers  for  taxes  imposed  by  State 
revenue  laws?  2d.  A  question  of  power.  Can  Congress  make 
paper  money  a  legal  tender  for  private  debts;  and  if  so,  can  that 
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body  control  State  legislation  upon  the  currency  in  which  State 
taxes  are  to  be  paid  ? 

I.  If  it  were  admitted  that  Congress  possessed  any  power  at 
all  to  make  paper  money  a  legal  tender,  and  the  State  revenue  act 
were  silent  as  to  the  currency  in  which  taxes  should  be  collected, 
the  Act  of  Congress  might  then  be  properly  invoked  by  the  peti- 
tioner, for  the  inference  then  would  be  th^t  the  State  authorized 
the  acceptance  of  any  currency  legalized  by  Congress. 

The  language  of  the  Revenue  Act,  (Slut,  of  1857,  326,  see.  1^ 
however,  is  that  the  taxes  shall  be  paid  in  coin  of  the  United 
States,  or  foreign  coin  at  its  legal  value.  This  is  tantamount  to 
prohibiting  the  collecting  officers  from  receivii^Tj  anything  else  in 
lieu  of  coin.  The  word  "  coin  "  has  a  fixed  and  definite  significa- 
tion. In  its  derivation  and  invariable  use,  it  signifies  a  piece  of 
metal  prepared  and  stamped  with  a  die,  to  circulate  as  money. 
This  is  the  literal  grammatical  sense  of  the  word  ^^coin,"  and  the 
only  sense  in  which  it  is  ever  used  when  applied  to  money. 

The  primary  meaning  of  the  word  was  the  die  used  for  stamping 
metals,  and  thence  it  was  applied  to  the  metals  stamped.  There  is 
a  metaphorical  and  figurative  sense  in  which  the  word  is  used,  as 
*^to  coin  a  word,"  or  "the  coinage  of  the  brain,"  In  Shakespeare; 
and  "  to  coin  an  excuse  or  a  lie,"  conveying  the  idea  of  fabrication, 
invention  or  forgery;  these  uses,  however,  of  the  word,  have  no 
reference  to  its  literal  legal  definition  and  meaning.  The  argument 
of  the  appellant  is  really  to  the  effect,  that  the  Legislature  and  the 
f ramers  of  the  Federal  Constitution  used  the  word  in  its  metaphor- 
ical and  hyperbolical  sense. 

That  the  verb  "  to  coin,"  metaphorically  used,  means  "  to  invent, 
forge  or  fabricate,"  is  undoubted ;  but  these  figures  of  speech  are 
not  conveyed  in  the  term  when  applied  to  money.  Since  the  Act 
of  Congress  was  passed,  thousands  of  contracts  in  this  State  have 
been  made  payable  in  "  current  coin."  Is  this  expression  equiva- 
lent to  "  current  inventions,  forgeries,  fabrications,  or  current  paper 
issues  ?"  Is  it  possible  for  any  one  to  mistake  the  meaning  of  the 
term  as  used  in  the  Revenue  Act,  or  doubt  that  it  imports  gold  and 
silver  instead  of  every  species  of  paper  issues  ?  The  Revenue  Act 
in  this  respect  expresses  the  deep  rooted  and  traditional  antipathy 
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of  the  people  of  this  State  to  the  use  of  anything  but  coin  a5  a  cir- 
culating medium.  (State  Constitution,  art.  4,  sees.  34,  35.)  The 
latest  authority  on  this  subject,  the  New  American  Encyclopedia, 
gives  not  the  least  color  to  the  use  of  the  word  "  coin  "  in  any  such 
sense  as  that  contended  for  by  appellant.  It  defines  coin  to  be 
^'metallic  money,"  "specie,*'  "pieces  of  metal  bearing  certain 
marks,"  etc.,  and  this  is  the  only  definition  hinted  at  in  a  long 
article  of  several  pages. 

Webster,  in  defining  the  noun  coin,  defines  it  fo  be:  "1st. 
Money  stamped ;  a  piece  of  metal,  as  gold,  silver,  copper  or  other 
metal  converted  into  money  by  impressing  on  it  certain  figures,  etc. 
2d.  A  die  in  architecture.  3d.  That  which  is  received  in  pay- 
pient,  as  *  The  loss  of  present  advantage  to  flesh  and  blood  is  repaid 
in  a  nobler  coin.' " 

The  figurative  use  of  the  word  in  the  last  definition  is  made  ap- 
parent by  the  example.  So  in  defining  the  verb  "  to  coin,"  the 
definitions  in  Webster  are  given  as  follows:  "1st.  To  stamp  a 
metal  and  convert  it  into  money.  2d.  To  make  or  fabricate  for 
general  use,  as  to  ^  coin  words.'  3d.  To  make,  forge  or  fabricate 
in  an  ill  sense,  as  to  coin  a  lie;  to  coin  a  fable." 

The  above  are  all  the  definitions  given  by  Webster.  Do  they 
give  the  least  countenance  to  the  use  of  the  word  contended  for  by 
the  appellant? 

Richardson,  in  defining  the  word  to  signify  "  an  iron  seal  with 
A\hich  metal  is  stamped,  and  hence  money  is  called  coin,"  gives  the 
other  definition:  "To  coin  [met.]  is  to  forge;  to  invent."  The 
abbreviation  in  brackets  shows  that  this  use  of  the  word  is  purely 
metaphorical. 

Bouvier,  in  his  Law  Dictionary,  defines  it  to  be  "  a  piece  of  gold, 
silver  or  other  metal  stamped  by  authority  of  the  government,  to 
determine  its  value,  commonly  called  money." 

It  is  safe  to  assert,  tliat  in  the  whole  range  of  English  literature 
JLO  single  instance  can  be  produced  of  the  word  "  coin  "  being  used 
ill  connection  with  money,  to  signify  anything  but  a  piece  of  metal 
^stamped  as  defined  by  Bouvier. 

In  Rees'  Cyclopedia,  volume  nine,  title  "  Coin,"  after  saying  that 
coin  is  a  piece  of  tempered  steel  used  as  a  die,  tlic  author  define^i 
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coin  "  to  be  more  generally  nsed  for  a  piece  of  metal  stamped  with 
certain  impressions  to  give  it  a  legal  and  accurate  value,  and  to 
serve  as  a  guaranty  for  its  weight  and  purity.  Coin  differs  from 
money  as  the  species  from  the  genus.  Money  is  any  matter  to 
which  public  authority  has  affixed  a  value,  and  which  serves  as  a 
circulating  medium,  whether  metal,  paper,  leather,  shells,  etc. ;  but 
coin  is  a  particular  species  of  money,  always  made  of  metal,  and 
struck  according  to  a  certain  process." 

Dr.  Johnson,  in  his  day,  does  not  seem  to  have  suspected  that 
money  signified  anything  but  a  metallic  currency.  He  defines 
"coin"  to  be  "money  stamped  with  a  legal  impression,"  and 
money  to  be  "  metal  coined  for  the  purposes  of  commerce." 

Worcester  defines  "coin"  to  be  "a  piece  of  metal  bearing  a 
legal  stamp,  and  made  current  as  money,"  and  then  gives  its  meta* 
phorical  and  poetical  use  as  "  that  in  which  payment  is  made." 

In  Homan's  Cyclopedia  of  Commerce,  the  definition  is :  "  Coins 
—  pieces  of  metal,  most  commonly  gold  and  silver  or  copper,  im- 
pressed with  a  public  stamp,  and  frequently  made  a  legal  tender  in 
payment  of  debts." 

In  the  English  Cyclopedia,  part  "Arts  and  Sciences,"  volume 
three,  the  definition  is  "  coin ;  metal  stamped  for  currency." 

In  the  Encyclopedia  Britannica,  the  definition  is:  "Coin:  a 
piece  of  metal  converted  into  money  by  the  impression  thereon  of 
certain  marks  or  figures;  coin  differs  from  money  as  the  species^ 
from  the  genus." 

In  the  National  Cyclopedia,  the  definition  is,  "metal  stamped 
for  currency." 

In  M'CuUoch's  Commercial  Dictionary,  the  definition  is^ 
"  pieces  of  metal,  most  commonly  gold,  silver  or  copper,  impressed 
with  a  public  stamp,  and  frequently  made  a  legal  tender." 

Against  this  array  of  authorities  can  it  be  pretended  that  "  coin  '* 
means  paper  money,  and  "  coining  signifies  the  emission  of  treasury 
notes  ?"    Yet  this  is  the  whole  of  the  appellant's  argument. 

It  would  have  been  deemed  unnecessary  to  make  more  than  a 
passing  reference  to  the  definition  of  the  word  coin,  but  that  the 
fippellant's  counsel  find  it  necessary,  in  order  to  sustain  their  posi- 
tien,  to  argue  that  coin  may  signify  a  paper  currency.    This  point 
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T.  ill  be  briefly  alluded  to  again  in  considering  the  pro\  isiona  of  tbe 
Federal  Constitution, 

We  assume,  then,  that  the  State  Revenue  Act  requires  the  pay- 
ment of  taxes  in  gold  and  silver.  It  results  that  if  Congress  has 
required  the  State  Governments  to  receive  treasury  notes  in  pay- 
ment for  taxes,  there  is  a  conflict  between  our  State  law  and  the 
Act  of  Congress,  and  if  Congress  has  legislated  within  its  constitu- 
tional powers,  the  State  law  must  yield. 

Do  the  terms  used  in  the  Act  of  Congress  imply  that  the  treas- 
ury notes  provided  for  shall  be  a  legal  tender  for  State  taxes  ?  The 
language  of  the  act  is  not  very  definite  or  precise.  It  is  not  very 
-clear  whether  public  debts  signify  debts  due  by  the  public  or  to  the 
public.  If  the  phrase,  "all  debts,  public  or  private,"  includes 
debts  due  to  the  Government,  as  well  as  debts  due  by  it,  it  becomes 
important  to  inquire  whether  taxes  are  debts  within  the  meaning  of 
the  act. 

There  is  a  prevalent  impression  that  this  Court  has  held  contrary 
to  the  current  of  authority,  that  a  tax  is  a  debt,  and  this  impression 
is  founded  in  part  on  the  case  of  People  v.  Seymour  (16  Cal.  342). 
The  report  presents  a  discrepancy  betwen  the  syllabus  of  the  case 
and  the  opinion ;  for  although  the  reporter  in  the  head  note  an- 
nounces such  a  decision,  upon  examining,  it  will  be  seen  that  the 
Court  expressly  declines  to  decide  the  point. 

That  a  tax  is  simply  a  charge  or  burden  levied  by  the  Govern- 
ment to  provide  revenue ;  that  it  involves  no  idea  of  contract  or  in- 
debtedness, and  does  not  create  the  relation  of  debtor  and  creditor, 
would  seem  to  be  apparent;  and  on  this  point  the  Court  is  referred 
to  the  following  authorities :  Bouvier  "  Debt  '^  and  "  Tax ;"  People 
V.  Seymour,  16  Cal.  342 ;  Blackwell  on  Tax  Titles,  205;  Pierce  v. 
City  of  Boston,  3  Met.  520;  Thompson  v.  Gardner,  10  Johns, 
marg.  page  404 ;  Shaw  v.  Pickett,  26  Vt.  482 ;  City  of  Camden 
V.  Allen,  2  Dutcher,  (N.  J.)  398;  Mechanics'  and  Traders' 
Bank  v.  Debolt,  1  Ohio,  591 ;  1  La.  Ann.  435.  The  term  debt, 
as  used  in  the  Act  of  Congress,  is  used  in  its  ordinary  legal  sense, 
conveying  the  idea  of  contract  as  defined  by  Bouvier. 

That  the  Legislature  has  the  power  to  frame  a  Revenue  Act  de- 
fining a  tax  to  be  a  debt,  is  probable;  but  the  Act  of  Congress  is 
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not  framed  with  reference  to  any  particular  State  statute,  but  in 
view  of  the  general  course  of  legislation.  In  the  case  in  16  Cal. 
it  is  laid  down,  that  if  a  tax  is  merely  a  charge  on  property,  it  can- 
not be  denominated  a  debt. 

Taxes  are  commonly  a  charge  on  property,  and  if  our  State  Rev- 
enue Act  had  placed  a  tax  on  the  footing  of  a  debt,  and  the  Rev- 
enue Act  of  Illinois  made  it  a  mere  charge  on  property,  would 
treasury  notes  be  receivable  here  for  taxes  when  they  would  not  be 
in  Illinois  ?  This  illustrates  the  absurdity  of  attempting  to  make 
the  Act  of  Congress  apply  to  State  revenues  at  all,  for  in  that  case 
the  treasury  notes  might  be  a  legal  tender  in  one  State  and  not  in 
another. 

The  language  of  the  act  seems,  by  the  strongest  implication,  to 
negative  the  idea  that  Congress  designed  to  make  the  notes  receiv- 
able for  State  taxes.  It  provides,  that  "  such  notes  herein  author- 
ized shall  be  receivable  in  payment  of  all  taxes,  internal  duties,  ex- 
cises, debts,  and  demands  of  every  kind  due  to  the  United  States, 
except  duties  on  imports,  and  of  all  claims  and  demands  of  the 
United  States,  of  every  kind  whatsoever,  except  for  interest  upon 
bonds  and  notes,  which  shall  be  paid  in  coin,  and  shall  also  be  law- 
ful money  and  a  legal  tender  in  payment  of  all  debts,  public  and 
private,  within  the  United  States,  except  duties  on  imports  and  in- 
terest as  aforesaid." 

The  act  provides  that  the  notes  shall  be  receivable  for  taxes  due 
the  United  States,  which  is  equivalent,  on  familiar  rules  of  con- 
struction, to  an  express  declaration  that  they  shall  not  be  receiva- 
ble for  taxes  due  the  several  States.  The  act  itself  also  makes  an 
unequivocal  distinction  between  the  terms  "  debts  "  and  "  taxes," 
speaking  of  them  separately  as  distinct,  and  rendering  the  con- 
struction sought  to  be  given  by  the  appellant  impossible.  This 
view  of  the  Act  of  Congress,  it  is  submitted,  is  the  only  one  at  all 
consistent  with  its  terms,  and  disposes  of  the  case. 

It  is  certain,  in  view  of  the  jealousy  by  the  States  of  Federal  en- 
croachment, that  if  Congress  had  designed  to  attempt  the  delicate 
and  indivious  task  of  controlling  the  collection  of  the  revenues  of 
the  States  from  their  own  citizens,  the  intention  would  have  been 
so  clearly  expressed  as  not  to  admit  of  doubt. 
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H.  It  is  not  necessary,  however,  to  rest  the  case  on  construc- 
tion alone.  There  is  another  question  involved  of  incalculable  im- 
portance and  interest,  upon  which  it  is  both  desirable  and  necessary 
to  have  the  judgment  of  the  Court,  to  wit :  the  question  of  consti- 
tutional power;  and  this,  as  already  intimated,  resolves  itself  into 
two  propositions :  Ist.  That  Congress  has  no  power  to  make  paper 
money  a  legal  tender  for  debts  of  any  description.  2.  That  if  it 
had  this  power,  as  between  individuals  and  toward  the  Federal 
Government,  it  cannot  compel  the  States  to  collect  their  revenues 
in  paper. 

The  affirmative  of  the  first  proposition,  if  it  were  admissible,  by 
no  means  involves  the  second.  The  Federal  Government,  to  quote 
the  language  of  Chief  Justice  Marshall,  is  acknowledged  by  all  to 
be  one  of  enumerated  powers.  {McCullough  v.  The  Siate  of 
Maryland,  4  Wheat.  316.)  That  it  can  exercise  only  the  powers 
granted  to  it  is,  as  he  says,  universally  admitted.  This  principle 
of  construction  of  the  Federal  Constitution,  first  judicially  declared 
by  Chief  Justice  Marshall,  (himself  a  Federalist)  has  been  sanc- 
tioned by  all  the  eminent  men  of  all  parties  who  participated  in 
framing  the  system,  and  who  have  since  that  period  shared  in  its 
administration. 

The  eighth  section  of  the  first  article  contains  the  definition  of 
the  powers  granted  to  Congress,  among  which  are  the  powers  to 
"  borrow  money  on  the  credit  of  the  United  States,"  and  "  to  coin 
money  and  regulate  its  value,"  and  closes  with  empowering  it  "  to 
make  all  laws  which  shall  be  necessary  and  proper  to  carry  into  ex- 
ecution the  foregoing  powers," 

The  last  clause,  it  will  be  conceded,  neither  enlarges  nor  restricts 
the  powers  enumerated ;  for  as  Mr.  Hamilton  remarks  in  the  thirty- 
third  number  of  the  "Federalist,"  in  speaking  of  this  clause  and 
the  clause  asserting  the  supremacy  of  the  Constitution  and  laws  of 
the  United  States,  these  clauses  "  are  only  declaratory  of  a  truth 
v;liich  would  have  resulted  by  necessary  and  unavoidable  implica- 
tion, from  the  act  of  constituting  a  Federal  Government  and  cloth- 
ing it  with  certain  specific  powers."  Judge  Story  expresses  the 
same  idea  in  his  Commentaries. 

No  loose  and  latitudinarian  construction  of  this  clause,  there- 
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fore,  can  add  to  the  power  of  Congress.  The  Constitution  with  it 
is  the  same  as  it  would  be  without  it 

Much  stress  is  laid  by  the  appellant's  counsel  upon  the  cases  in 
4th  and  9th  Wheaton,  affirming  the  constitutionality  of  a  United 
States  Bank ;  but  a  slight  examination  of  these  cases  will  show  that 
they  have  no  bearing  in  favor  of  the  power  claimed  in  this  case. 

The  question  discussed  in  them  was  not  the  power  of  Congress 
to  make  paper  money  a  legal  tender,  nor  is  there  a  syllable  in  those 
decisions,  nor  in  any  decision  of  the  Supreme  Court  of  the  United 
States,  or  any  other  respectable  Court,  which  looks  toward  an  ad- 
mission of  such  a  power. 

The  whole  question  was  as  to  the  right  of  Congress  to  create  a 
<»orporation  for  the  purpose  of  aiding  the  Government  in  the  execu- 
tion of  its  powers.  This  right  is  treated  in  those  decisions,  and 
also  in  Judge  Story's  Commentaries,  not  as  a  power,  but  as  a  sim- 
ple means  of  agency  to  assist  in  the  execution  of  the  powers  of  the 
Government. 

The  cases  cited  have  no  bearing  in  favor  of  a  power  to  make 
paper  money  a  legal  tender  for  debts.  This  is  a  power  that  em- 
]^hatically  ^*  comes  home  to  the  business  of  all,"  and  is  one  of  vast 
proportions  —  rarely  exercised  by  governments  the  most  despotic, 
and  never  exercised  by  any  without  injurious  consequences,  sooner 
or  later,  to  the  commerce  and  prosperity  of  the  nation.  This  power 
as  not  inferior  in  any  respect  to  any  power  granted  in  the  Constitu- 
tion, much  less  is  it  implied.  The  greater  can  never  be  implied 
in  its  inferior,  nor  the  equal  in  its  equal. 

The  Federal  Constitution,  in  giving  Congress  the  power  to  coin 
money,  wisely  abstained  from  conferring  the  power  to  make  unlim- 
ited paper  issues  and  force  them  on  the  people;  a  power  not  only 
liable,  but  morally  certain  to  end  in  flagrant  abu^e.  It  is  a  power 
which  cannot  tend  to  beneficial  results,  because  the  paper  of 
the  Go^^mment  derives  its  value  from  the  confidence  of  the 
people,  which  is  the  basis  of  its  credit,  and  this  confidence  is  not 
the  creature  of  compulsory  legislation.  The  expediency  of  this 
legislation,  however,  will  be  hereafter  referred  to.  The  argument 
at  present  simply  is,  that  so  vast  a  pov:er  can  never  exist  by  doubt- 
ful implication,  and  it  is  morally  certain  that  the  convention,  for 
wise  reasons,  carefully  abstained  from  granting  it. 
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The  uniform  practice  of  the  Government  hitherto,  since  its 
origin,  which  was  used  as  an  argument  in  favor  of  the  Bank  char- 
ter, weighs  against  this  power.  The  Government  has  existed  now 
for  nearly  three-quarters  of  a  century,  and  has  passed  through 
periods  of  war,  of  commercial  revulsions,  and  general  financial  de- 
rangement ;  but  it  has  never  until  this  hour  claimed  or  exercised 
the  power  in  question.  Occasions  have  heretofore  occurred,  as  in 
1812,  in  which,  if  the  exercise  of  it  was  desirable  at  any  time,  it 
was  expedient  then;  but  Congress  has  never  before  claimed  the 
right  to  substitute  its  own  paper  for  gold  and  silver  in  the  business 
transactions  of  the  people. 

Even  now  the  design  of  this  act  is  not  the  regulation  of  the  cur- 
rency, but  to  supply  the  financial  necessities  of  the  Government ; 
and  nothing  shows  in  a  more  glaring  light  the  fallacy  of  the  argu- 
ment which  rests  this  power  on  the  clause  "  to  coin  money." 

The  object  is  really  to  borrow  money  from  the  people  by  forcing 
them  to  use  Government  paper  in  business  transactions;  and  it 
>vas  supposed  the  validity  of  the  provision  would  be  rested,  not  on 
the  power  to  coin,  but  the  power  to  borrow,  for  this  is  what  the 
transaction  was  in  truth  designed  to  accomplish,  though  we  think 
it  can  be  shown  that  it  does  not  tend  to  do  so.  The  currency  of  the 
country  needed  no  aid  from  Congress. 

It  will  not  be  pretended  that  the  currency  of  California  or  the 
Eastern  States  is  to  be  improved,  by  substituting  for  specie  the  in- 
convertible notes  of  the  Government.  Even  the  paper  money  of 
State  banks  is,  in  theory,  convertible  into  coin  at  any  moment^  and 
is  not  a  legal  tender.  No  one  is  compelled  to  take  it.  The  only 
legal  currency  of  the  Eastern  States  is  gold  and  silver. 

If  the  Convention  of  1787  had  designed  to  make  the  power  of 
Congress  so  broad,  it  would  have  added  to  the  phrase  to  coin 
money,  or  to  borrow  money,  the  phrase  "  to  emit  bills  of  credit, 
and  to  make  them  a  legal  tender  for  debts." 

How  would  the  Convention,  composed  of  statesmen  who  had 
passed  through  the  era  of  Continental  money,  worth  two  dollars  a 
bushel,  have  received  such  a  proposition?  This  inquiry  will  be 
answered  presently  by  seeing  how  the  Convention  did  receive  the 
proposition  when  it  was  made,  as  it  was  in  fact. 

Cal.  Rep.  XX. —  22 
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If  the  Government,  under  this  clause,  can  make  its  own  paper  a 
legal  tender,  then  it  can  the  bonds  of  Xew  York  City  or  State,  or 
the  paper  of  the  New  York  banks,  or  Arkansas  bonds,  or  the  paper 
of  any  private  association  or  individual.  It  is  incredible  that  such 
a  monstrous  stretch  of  power  can  gravely  be  claimed  for  a  Gov- 
ernment like  ours. 

No  one,  surely,  will  venture  before  this  tribunal,  to  set  up  the 
claim  that  the  present  rebellion  has  changed  in  any  respect  the 
nature  of  our  system,  or  the  rules  by  which  the  Constitution  of  our 
country  has  been  hitherto  construed. 

The  powers  granted  to  Congress  are  now  what  they  were  ii> 
1790,  and  in  1812. 

Appellant's  counsel  rest  the  power  of  Congress  on  the  clause 
relating  to  coin,  and  it  has  not,  therefore,  been  deemed  necessary 
to  refer  to  any  other  clause.  The  clause  empowering  Congress  to 
borrow  money,  it  is  not  pretended  confers  on  it  the  right  to  make 
Treasury  notes  a  legal  tender,  and  it  has  not  been  thought  neces- 
sary to  make  in  reference  to  this  clause  any  extended  remarks. 
The  words  "borrow  and  lend"  signify  voluntary  action  on  the 
part  of  the  lender,  and  diflFer  widely  from  the  power  to  make  paper 
a  legal  tender.  Appellant's  counsel  have  therefore  wisely  ab- 
stained from  resting  their  case  upon  that  clause. 

This  matter,  how^ever,  is  not  left  to  negative  construction.  The 
power  to  make  paper  money  a  legal  tender  for  debts  is  spoken  of 
in  the  Constitution  itself  as  a  distinct  and  independent  power  from 
the  power  either  to  emit  bills  of  credit  or  to  coin  money. 

In  section  ten  of  article  one,  the  States  are  prohibited  from  the 
<'xercise  of  certain  powers  specified,  some  of  which  are  expressly 
granted  to  Congress,  and  some  of  which  are  withheld.  Among  the 
I)Owers  specified  in  that  section,  are  the  powers  "  to  coin  money,"* 
"  to  emit  bills  of  credit,"  "  to  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts,"  "  grant  letters  of  marque  and 
reprisal,"  "  enter  into  treaties,"  etc. 

Of  the  powers  specified,  the  Federal  Executive  is  allowed  the 
power  to  enter  into  treaties;  Congress  is  allowed,  in  the  eighth 
section,  the  power  to  coin  money,  to  grant  letters  of  marque,  but 
the  power  to  make  anything  but  gold  and  silver  a  tender  in  pay- 
ment of  debts  is  carefully  withheld. 
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It  cannot  be  pretended  that  the  Convention  supposed  this  power 
was  involved  in  the  power  to  coin  monev,  because  then  there  would 
have  been  no  necessity  to  specify  it ;  and  after  specifying  it  as  a 
separate  power,  it  would  most  certainly  have  been  enumerated 
among  those  granted,  if  it  had  been  the  design  that  Congress 
should  ever  exercise  such  a  power.  This  conclusion  seems  in- 
evitable. 

The  prohibition  of  the  States  to  exercise  such  a  pow^er  was  neces- 
sary, for  otherwise  the  States  could  have  exercised  it;  but  it  was 
of  course  unnecessary  to  prohibit  Congress  from  its  exercise,  be- 
cause unless  expressly  conferred,  it  could  not  be  claimed  by  the 
Federal  Government,  more  especially  as  any  implication  was  nega- 
tived by  the  prominence  gi\en  this  power  among  those  prohibited 
to  the  States. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Craig 
V.  The  State  of  Missouri,  (4  Peters,  411  and  433-4)  hold  that, 
"  The  Constitution  considers  the  emission  of  bills  of  credit  and  the 
enactment  of  tender  laws  as  distinct  operations,  independent  of 
each  other,  which  may  be  separately  performed.  Both  are  forbid- 
den.'' 

Judge  Story,  in  his  Commentaries,  uses  the  same  language.  We 
have,  therefore,  the  highest  authority  that  the  emission  of  bills  of 
credit,  and  the  making  them  a  legal  tender,  are  distinct  powers  in 
the  Constitution;  and,  on  the  same  ground,  a  fortiori,  the  power 
to  coin  money  is  distinct  from  either  and  from  both. 

JBut  this  is  not  all,  though  it  might  well  be  deemed  conclusive. 
We  are  fortunately  furnished  with  a  complete  demonstration, 
almost  equal  in  authority  to  an  express  prohibition. 

The  framers  of  the  Constitution  understood  its  scope  and  intent, 
and  if  the  opinions  of  its  framers  can  be  ascertained,  expressed  at 
the  time  of  its  formation,  it  will  be  at  once  admitted  that  their 
judgment  is  authoritative  and  conclusive. 

The  members  of  the  Convention  of  1787  were  not  only  the  purest 
patriots,  but  the  greatest  men  our  country  has  produced.  They 
expended  weeks  of  painful  labor  in  perfecting  its  phraseology,  and 
in  making  its  provisions  clear  and  exact.  The  original  draft  of  the 
Confititution,  as  found  in  the  fifth  volume  of  Elliott's  Debates,  on 
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page  three  hundred  and  seventy-eight,  contained  the  following 
clause  in  what  is  now  section  eight  of  article  one :  "  To  borrow 
money  and  emit  bills  on  the  credit  of  the  United  States." 

On  referring  to  the  debate  on  the  motion  of  Gouverneur  Morris 
to  strike  out  the  words  "  emit  bills,"  a  debate  occurred,  which  will 
be  found  on  pages  four  hundred  and  thirty-four  and  five  of  the 
same  volume,  and  which  sets  the  matter  so  completely  at  rest  that 
I  extract  the  whole  of  it : 

"  Mr.  Grouverneur  Morris  moved  to  strike  out  *  and  emit  bills  on 
the  credit  of  the  United  States.'  If  the  United  States  had  credit, 
^nch  bills  would  be  unnecessary;  if  they  had  not,  unjust  and 
useless. 

**  Mr.  Butler  seconds  the  motion. 

"  Mr.  Madison  —  Will  it  not  be  sufficient  to  prohibit  the  making 
them  a  tender?  This  will  remote  the  temptation  to  emit  them 
with  unjust  views;  and  promissory  notes  in  that  shape  may,  in 
some  emergencies,  be  best. 

"Mr.  Gouverneur  Morris  —  Striking  out  the  words  will  leave 
room  still  for  notes  of  a  responsible  minister,  which  will  do  all  the 
good  without  the  mischief.  The  moneyed  interest  will  oppose  the 
plan  of  Government,  if  paper  emissions  be  not  prohibited. 

"  Mr.  Gorham  was  for  striking  out  without  inserting  any  pro- 
liibition.  If  the  words  stand  they  may  suggest  and  lead  to  the 
measure. 

"  Mr.  Mason  had  doubts  on  the  subject.  Congress,  he  thought, 
would  not  have  the  power,  unless  it  were  expressed.  Though  he 
had  a  mortal  hatred  to  paper  money,  yet,  as  he  could  not  foresee  all 
emergencies,  he  was  unwilling  to  tie  the  hands  of  the  Legislature. 
He  observed  that  the  late  war  could  not  have  been  carried  on  had 
such  a  prohibition  existed. 

"  Mr.  Gorham  —  The  power,  as  far  as  it  will  be  necessary  or 
safe,  is  involved  in  that  of  borrowing. 

"Mr.  Mercer  was  a  friend  to  paper  money,  though  in  the 
present  state  and  temper  of  America,  he  should  neither  propose  nor 
approve  of  such  a  measure.  He  was  consequently  opposed  to  a 
prohibition  of  it  altogether.  It  will  stamp  suspicion  on  the  Govern- 
ment to  deny  it  a  discretion  on  this  point  It  was  impolitic  also  to 
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excite  the  opposition  of  all  those  who  were  friends  to  paper  money. 
The  people  of  property  would  be  sure  to  be  on  the  side  of  the  plan^ 
and  it  was  impolitic  to  purchase  their  further  attachment  with  the 
loss  of  the  opposite  class  of  citizens. 

"  Mr.  Ellsworth  thought  this  a  favorable  moment  to  shut  and  bar 
the  door  against  paper  money.  The  mischiefs  of  the  various  ex- 
periments which  had  been  made  were  now  fresh  in  the  public  mind, 
and  had  excited  the  disgust  of  all  the  respectable  part  of  America. 
By  withholding  the  power  from  the  new  Government,  more  friends 
of  influence  would  be  gained  to  it  than  by  almost  anything  else. 
Paper  money  can  in  no  case  be  necessary.  Give  the  Gk)vemment 
credit,  and  other  resources  will  offer.  The  power  may  do  harm, 
never  good. 

"  Mr.  Randolph,  notwithstanding  his  antipathy  to  paper  money, 
could  not  agree  to  strike  out  the  words,  as  he  could  not  foresee  all 
the  occasions  that  might  arise. 

"Mr.  Wilson  —  It  will  have  a  most  salutary  influence  on  tho 
credit  of  the  United  States  to  remove  the  possibility  of  paper 
money.  This  expedient  can  never  succeed  whilst  its  mishiefs  aro 
remembered,  and  as  long  as  it  can  be  resorted  to,  it  will  be  a  bar 
to  other  resources. 

"  Mr.  Butler  remarked  that  paper  was  a  legal  tender  in  no 
country  in  Europe.  He  was  urgent  for  disarming  the  Government 
of  such  power. 

"  Mr.  Mason  was  still  averse  to  tying  the  hands  of  the  Legisla- 
ture altogether.  If  there  was  no  example  in  Europe,  as  just  re- 
marked, it  might  be  observed  on  the  other  side,  that  there  was  none 
in  which  the  Government  was  restrained  on  this  head. 

"Mr.  Eead  thought  the  words,  if  not  struck  out,  would  be  as 
alarming  as  the  mark  of  the  beast  in  Revelation. 

"  Mr.  Langdon  had  rather  reject  the  whole  plan  than  retain  the 
three  words  *  and  emit  bills.' 

"On  the  motion  for  striking  out,  New  Hampshire,  Massachusetts, 
Connecticut,  Pennsylvania,  Delaware,  Virginia,  North  Carolina, 
South  Carolina,  Georgia — Aye,  9 ;  New  Jersey,  Maryland — No,  2. 
"  The  clause  for  borrowing  money  was  agreed  to  nem.  can.    Ad- 
journed.** 
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To  this  report  the  editor  adds  the  following  note: 

"  This  vote  in  the  aflBrmative  by  Virginia  was  occasioned  by  the 
acquiescence  of  Mr.  Madison,  who  became  satisfied  that  striking 
out  the  words  would  not  disable  the  Government  from  the  use  of 
public  notes,  as  far  as  they  could  be  safe  and  proper,  and  would 
only  cut  off  the  pretext  for  a  paper  currency,  and  particularly  for 
making  the  bills  a  tender,  either  for  public  or  private  debts." 

The  Convention,  therefore,  out  of  abundant  caution,  struck  out 
the  clause  "  to  emit  bills,"  and  this  debate  sheds  a  flood  of  light  on 
the  intent  of  the  framers  of  the  Constitution,  and  as  a  cotempo- 
raneous  exposition  is  justly  entitled  to  the  greatest  deference; 
though,  as  already  said,  the  language  of  the  instrument  itself  is 
demonstration  sufficient  of  the  intention  to  deny  Congress  this 
power. 

After  such  testimony,  it  seems  almost  a  work  of  supererogation 
to  add  anything  more,  and  on  this  branch  of  the  case  we  close  with 
two  additional  authorities. 

The  first  one  is  the  case  of  Gwin  v.  Breedlove,  (2  How.  29  and 
38)  in  which  the  Supreme  Court  of  the  United  States  say:  "By 
the  Constitution  of  the  United  States,  (section  ten)  gold  or  silver 
coin,  made  current  by  law,  can  only  be  tendered  in  payment  of 
debts;"  or,  as  expressed  in. the  head  note,  "The  Constitution  of 
the  United  States  recognizing  only  gold  and  silver  as  a  legal 
tender." 

The  other  is  the  great  defender  of  the  Constitution,  Mr.  Webster, 
who,  in  a  speech  in  the  United  States  Senate,  delivered  December 
21st,  1836,  (to  be  found  in  Appendix  to  Congressional  Globe,  page 
54,  24th  Cong.,  2d  Sess.)  expresses  himself  as  follows: 

"But  if  we  understand  by  currency  the  legal  money  of  the 
country,  that  which  constitutes  a  legal  tender  for  debts,  and  is  the 
statute  measure  of  value,  then  undoubtedly  nothing  is  included  but 
gold  and  silver.  Most  unquestionably  there  is  no  legal  tender,  and 
there  can  be  no  legal  tender  in  this  country,  under  the  authority  of 
this  Government  or  any  other,  but  gold  and  silver,  either  the  coin- 
age of  our  own  mints,  or  foreign  coins  at  ratea  regulated  by  Con- 
gress. This  is  a  constitutional  principle,  perfectly  plain,  and  of  the 
very  highest  importance. 
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"  The  States  are  expressly  prohibited  from  making  anything  but 
gold  and  silver  a  tender  in  payment  of  debts,  and  although  no  such 
express  prohibition  is  applied  to  Congress,  yet,  as  Congress  has  no 
power  granted  to  it  in  this  respect  but  to  coin  money,  and  to  regu- 
late the  value  of  foreign  coins,  it  clearly  has  no  power  to  substitute 
paper  or  anything  else  for  coin,  as  a  tender  in  payment  of  debts 
and  in  discharge  of  contracts, 

"  It  has  coined  money,  and  still  coins  it ;  it  has  regulated  the 
value  of  foreign  coins,  and  still  regulates  their  value.  The  legal 
tender,  therefore,  the  constitutional  standard  of  value,  is  estab- 
lished, and  cannot  be  overthrown.  To  overthrow  it,  would  shake 
the  whole  system.  »  ♦  ♦  * 

"  I  have  already  said  that  Congress  has  never  supposed  itself 
authorized  to  make  anything  but  coin  a  tender  in  payment  of  debts 
between  individual  and  individual ;  but  it  by  no  means  follows  from 
this  that  it  may  not  authorize  the  receipt  of  anything  but  coin  in 
payment  of  debts  due  to  the  United  States." 

The  cases  cited  by  the  appellant's  counsel  upon  the  general  sub- 
ject of  the  nature  of  our  federal  system,  and  the  rules  applied  to  its 
construction,  are  familiar  to  the  Court  and  the  profession,  and 
might  with  equal  propriety  be  cited  on  either  side  of  this  case. 

There  will  be  no  difference  of  opinion  between  coimsel  as  to  the 
rules  of  construction  dictated  by  reason  and  sustained  by  authority. 
That  the  Federal  Government  is  one  of  enumerated  powers  on  one 
hand,  and  on  the  other  that  the  powers  granted  are  to  receive  a 
fair  and  liberal,  but  not  a  loose  and  latitudinarian  construction, 
will  not  be  disputed. 

It  is  in  the  application  of  these  rules  to  the  subject  in  hand,  that 
the  divergence  begins.  For  this  reason  it  is  unnecessary  to  occupy 
the  time  of  the  Court  by  quoting  from,  or  commenting  upon,  the 
various  authorities  cited  in  support  of  the  foregoing  propositions. 
Among  the  multitude  of  adjudged  cases,  the  following  are  simply 
referred  to:  People  v.  Naglee,  (1  Cal.  233)  and  cases  cited  in 
opinion;  4  Wheaton,  316;  11  Peters,  316. 

These  authorities,  it  is  respectfully  urged,  are  decisive  of  this 
case. 

It  18,  however,  thought  not  improper  to  present  also  the  reasons 
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why,  if  Congress  possesses  the  power  to  make  paper  a  legal  tender 
for  private  debts,  it  cannot  control  the  States  in  the  collection  of 
their  own  revenue;  and  this  is  our  second  proposition. 

The  power  of  taxation  is  not  only  one  of  the  highest  attributes  of 
sovereignty,  but  it  is  its  most  essential  element.  To  control  the 
power  of  a  State  to  collect  its  revenue,  would  be  altogether  de- 
structive of  its  independent  action,  and  would  place  it,  fettered 
hand  and  foot,  in  the  hands  of  Congress,  a  mere  puppet,  and  a 
mockery  of  a  government. 

Mr.  Hamilton,  in  numbers  thirty-three  and  thirty-four  of  the 
Federalist,  discusses  this  concurrent  power  of  Federal  and  State 
taxation  at  length,  to  show  that  the  power  of  the  State  to  levy  taxes 
is  not  affected  by  the  possession  of  the  same  power  by  Congress^ 
and  "  that  the  particular  States,  under  the  Constitution,  liave  co- 
equal authority  with  the  Union  in  the  article  of  revenue,  except 
as  to  duties  on  imports." 

What  becomes  of  the  coequal  power,  if  Congress  could  compel 
the  State  to  accept  its  paper,  or  the  paper  of  another  State,  for  its 
revenue,  or  vice  versa?  Has  a  State  Government  the  power  to 
compel  Congress  to  accept  the  State's  obligations  for  Federal  rev- 
enues ?  If  it  has  not,  neither  has  Congress  power  to  do  the  same 
thing  to  the  States,  and  this,  not  because  of  any  particular  expres- 
sions, but  because  the  possession  by  either  of  this  power  makes  it 
possible  for  it  to  destroy  the  other  by  destroying  the  food  upon 
which  it  exists.  As  man  cannot  exist  without  food,  so  a  govern- 
ment cannot  exist  without  revenue.  If  Congress  can  force  the 
States  to  receive  any  kind  of  depreciated  paper  for  revenue,  it  can 
in  effect  deprive  them  of  revenue  altogether,  and  in  this  way  ac^ 
complish  their  destruction.  That  any  intelligent  man,  much  more 
any  lawyer,  should  at  this  day  claim  for  Congress  such  a  power, 
must  be  a  subject  of  profound  astonishment.  If  Congress  possesses 
this  power,  it  would  be  as  well  to  give  it  all  the  power  over  the 
State  Governments  which  it  chooses  to  exercise ;  and  this  would  in 
effect  be  the  result. 

In  1  La.  Ann.  439,  the  Court  say:  "  The  principle  that  under 
the  American  Constitution,  no  power  or  individual  possesses,  di- 
rectly or  indirectly,  such  an  overruling  influence  over  other  powers^ 
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as  would  enable  it  any  time  to  stop  their  functions,  and  to  thus  dis- 
oiganize  Government,  is  an  axiom  —  a  self-evident  proposition." 

1*he  right  to  direct  in  what  currency  taxes  shall  be  paid,  is  an 
essential  ingredient  in  the  power  of  taxation.  There  is  no  such  thing 
as  a  power  of  taxation  residing  in  the  State,  unless  it  can  control  and 
dictate  the  material  or  currency  in  which  payment  is  to  be  made. 

The  distinction  between  the  power  of  taxation  and  eminent  do- 
main, in  appellant's  brief,  does  not  appear  to  have  any  very  close 
connection  with  the  questions  involved  in  this  case.  The  point 
made  by  the  appellant  is,  that  taxes  must  be  collected  in  money; 
th.it  if  taxes  are  collected  in  anything  but  money,  this  is  an  exer- 
cise, not  of  the  taxing  power,  but  of  the  right  of  eminent  domain, 
because  it  is  the  taking  of  private  property  for  public  use. 

'I  he  point,  however,  is  that  the  State  may  collect  its  taxes  in  any 
kind  of  money  which  it  chooses.  It  may  authorize  the  receipt  of 
the  bank  notes  of  State  banks  for  taxes  due  it,  as  was  expressly 
held  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Briscoe  v.  Bank  of  the  Commonwealth  of  Kentucky  (11  Peters, 
320-21.) 

On  the  other  hand,  if  the  State  chooses,  it  may  restrict  tax-pay- 
ers to  gold  and  silver,  as  in  our  Revenue  Act.  All  this  subject  is 
for  the  State  alone  to  regulate;  because,  without  the  exclusive  con- 
trol of  its  own  revenues,  it  can  only  exist  by  sufferance. 

The  effect  of  the  provision  making  Treasury  notes  a  legal  tender 
for  taxes  upon  our  State  finances  and  credit,  if  it  were  valid,  would 
be  disastrous  in  the  extreme. 

The  State  already  owes  a  floating  debt  of  several  hundred 
thousand  dollars.  Its  bonds  to  the  amount  of  about  four  millions 
are  mostly  held  in  England  and  on  the  Continent. 

If  its  revenue  is  collected  in  these  Government  bills  of  credit,  the 
State  must  either  pay  them  out  for  interest,  and  violate  its  plighted 
faith  by  forcing  the  bond  holders  to  receive  paper  instead  of  coin, 
contrary  to  the  understanding  upon  which  the  bonds  were  taken,  or 
the  State  must  sell  the  paper  for  gold,  at  a  possible  loss  of  twenty 
per  cent,  of  its  entire  revenue. 

Practical  repudiation  or  inevitable  bankruptcy  is  the  result  to 
the  State ;  in  either  event,  an  ineffaceable  stain  upon  her  honor. 
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But  one  other  consequence  will  be  referred  to.  The  city  of  San 
Francisco  has  certain  creditors  who  hold  her  bonds  issued  under 
the  Act  of  May  1st,  1851.  To  secure  the  payment  of  those  bonds, 
certain  revenues  were  pledged,  and  by  the  saihe  Act  (section  4) 
those  revenues  were  to  be  collected  in  "current  coin."  Where  is 
the  "  current  coin  "  to  come  from  to  save  from  dishonor  the  pledge 
of  the  State  and  city,  if  the  appellant's  claim  receives  the  sanction 
of  this  Court  ? 

Franh  M.  Pixley,  Attorney  General,  also  for  Respondent. 

I.  The  right  of  Congress  "to  coin  money,  and  to  regulate  the 
value  thereof,"  did  not  give  the  General  Government  the  right  to 
engage  in  banking  business,  to  issue  paper  money,  or  to  make  Gov- 
ernment notes  legal  tender  for  the  general  use  of  the  nation. 

No  torture  of  words  can  construe  "the  right  to  coin  money" 
into  the  right  to  emit  paper  currency,  and  make  it  a  legal  tender 
in  all  the  transactions  of  the  nation,  in  payment  of  debts  existing, 
of  obligations  to  mature,  obligations  to  foreign  citizens,  duties  or 
debts  owing  to  the  different  States. 

This  power  was  expressly  disclaimed  by  the  f  ramers  of  the  Con- 
stitution, and  has  never  been  affirmatively  asserted,  as  I  can  find, 
by  any  authority. 

The  attorneys  in  this  case  have  not  placed  their  argument  upon 
the  basis  assumed  by  the  advocates  of  the  measure  in  the  Congress 
of  the  United  States. 

The  claim  of  power  was  rested  on  a  broader  baais.  It  was  as- 
serted that  the  right  to  declare  war,  to  borrow  money,  to  maintain 
an  army,  support  a  navy,  coin  money,  and  regulate  the  value 
thereof,  and  the  further  grant  of  power  necessary  to  carry  these 
express  powers  into  effect,  by  implication,  vested  Congress  with 
power  to  create  any  kind  of  money,  or  do  anything  else  necessary  to 
carry  on,  preserve  and  maintain  the  Government ;  that  this  issue  of 
notes,  with  the  legal  tender  clause,  was  a  "  war  measure ;"  that  the 
crisis  demanded  the  exercise  of  all  powers  necessary  to  preserve 
the  Government ;  that,  as  money  was  indispensable  to  the  mainte- 
nance of  an  army  in  the  field,  a  navy  in  efficient  service,  Congress 
had  the  power  to  make  money,  and  in  order  to  give  that  money 
value,  declare  it  a  "  legal  tender.'* 
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This  was  an  argument  arising  from  the  necessity  of  the  Govern- 
ment ;  it  was  addressed  to  the  patriotism  of  the  members  of  Con- 
gress, and  it  was  carried  as  a  war  measure. 

As  a  question  of  financial  policy,  we  are  unable  to  see  how  the 
legal  tender  clause  could  have  been  expected  to  aid  the  Government 
in  its  necessities.  It  could  have  paid  its  own  debts  without  the 
clause.  It  gained  nothing  to  itself  by  working  a  loss  on  ma- 
tured obligations  between  citizens.  All  new  obligations  between 
individuals,  and  all  transactions  between  citizens  and  the  Govern- 
ment, will  be  entered  into  after  calculation  of  the  character  of 
the  currency  in  which  they  may  be  liquidated.  This  view  of  the 
subject  is  only  important  if  this  act  shall  be  maintained  as  a  war 
measure. 

The  Secretary  of  the  Treasury  admitted  his  doubts  of  the  law ; 
but  the  pressure  of  the  financial  necessity  determined  his  course, 
and  a  majority  of  Congress  undoubtedly  acted  from  what  they  sup- 
posed was  demanded  by  the  exigencies  of  a  great  financial  crisis. 
11.  Our  State  is  sovereign  to  control  her  own  domestic  affairs, 
and  without  discussing  the  question  of  the  validity  of  these  treas- 
ury notes,  for  all  ordinary  transactions  of  business,  the  State  has 
the  undoubted  right,  in  dealing  with  ber  own  citizens,  to  exact  from 
them  such  measures  of  tribute,  and  in  such  kind  of  currency,  as 
may  be  deemed  best  for  her  own  interest. 

That,  for  the  sake  of  the  argument,  admitting  these  treasury 
notes,  with  their  legal  tender  clause,  as  legal,  as  valuable  as  the 
gold  and  silver  minted  coin  of  the  United  States,  nevertheless  our 
State  Legislature  has  the  right  to  say — "  We  will  exact  from  our 
own  citizens  payment  in  coin." 

If  no  other  motive  governed  the  Legislature  than  mere  caprice, 
yet  the  law,  which  directs  the  collection  of  revenue  in  gold  and  sil- 
ver coin,  is  to  be  respected  and  sustained. 

The  Court  will,  however,  presume  a  higher  motive.  Our  State 
owes,  in  round  numbers,  $4,000,000;  our  obligations  are  held  by 
the  citizens  of  foreign  Governments ;  our  coupons  are  in  the  hands  of 
other  people,  who  contracted  with  us  while  coin  was  our  only  mode 
of  payment.  Foreigners,  and  citizens  of  other  States,  who,  having 
no  part  in  the  creation  or  countenance  of  the  troubles  in  which  we 
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are  involved,  should  be  required  to  support  none  of  the  burdens  of 
our  war. 

Every  consideration  of  honor  and  good  faith  requires  us  to  pay 
our  foreign  bond  holders  their  interest  in  coin;  we  must  collect  in 
coin  to  enable  us  to  do  so. 

The  power  of  taxation  is  a  sovereign  power  in  the  State,  and 
must  carry  with  it  the  right  to  determine  in  what  currency  taxes 
shall  be  receivable. 

Our  State  has,  on  more  than  one  occasion,  for  certain  taxes,  de- 
termined to  receive  Controller's  warrants. 

The  Tax  Collector  is  now  receiving  certain  city  scrips  for  delin- 
quent taxes ;  judgments  against  the  city  have  been  so  received. 

Gold  dust,  grain,  or  any  other  article  of  value,  might  be  ex- 
acted for  taxes. 

The  citizens  owes  the  obligation  to  the  State  to  aid  in  bearing  the 
burdens  of  State  government,  and  it  is  for  the  State,  acting  through 
her  Legislature,  to  prescribe  the  kind  and  measure  of  that  support. 

III.  The  Act  does  not  intend  to  enforce  the  collection  of  State 
taxes  in  "legal  tender  notes;"  if  so,  taxes  would  have  been  partic- 
ularly designated. 

The  Supreme  Court  has  not  decided,  in  the  case  of  The  People 
V.  Seymour,  that  taxes  are  debts  due  the  State,  in  the  sense  in 
which  the  word  debts  is  used  in  the  Act  of  Congress. 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Noeton,  J. 
and  Cope,  J.  concurring. 

This  is  an  application  for  a  mandamus  to  compel  the  defendant, 
as  Tax  Collector  of  the  city  and  county  of  San  Francisco,  to  accept 
from  the  relator  two  hundred  and  seventy  dollars  and  forty-five 
cents,  in  the  "  United  States  notes,"  tendered  in  payment  of  State 
and  county  taxes,  assessed  upon  his  property  for  the  present  year, 
and  to  execute  and  deliver  to  him  a  good  and  sufficient  receipt  for 
the  taxes.  The  "  United  States  notes  "  were  issued  pursuant  to  an 
Act  of  Congress,  passed  the  twenty-fifth  day  of  February,  1862, 
which  declares  that  they  "shall  be  receivable  in  payment  of  all 
taxes,  internal  duties,  excises,  debts  and  demands,  of  every  kind, 
due  to  the  United  States,  except  duties  on  imports,  and  of  all 
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•claims  and  demands  against  the  United  States,  of  every  kind  what- 
iioever,  except  for  interest  upon  bonds  and  notes,  which  uhall  be 
paid  in  coin ;  and  shall  also  be  lawful  money,  and  a  legal  tender  in 
payment  of  all  debts,  public  and  private,  within  the  United  States, 
•except  duties  on  imports  and  interest  as  aforesaid." 

The  general  Revenue  Act  of  this  State,  of  May  17th,  1861,  de- 
clares that  all  taxes  for  State  or  county  purposes  "  shall  be  paid  in 
the  legal  coin  of  the  United  States,  or  in  foreign  coin  at  the  value 
iixed  for  such  coin  by  the  laws  of  the  United  States ;"  with  a  pro- 
viso that  county  taxes  levied  in  accordance  with  any  special  Act, 
may  be  collected  in  such  funds  as  the  special  Act  may  designate. 
(Sec.  2.)  The  Act  also  declares  that  every  tax  levied  under  its 
provisions  or  authority  shall  be  a  lien  upon  the  property  assessed, 
which  shall  attach  on  the  first  Monday  in  March  of  each  year,  and 
shall  not  be  satisfied  nor  removed  until  the  tax  is  paid,  or  the  prop- 
erty has  absolutely  vested  in  a  purchaser  under  a  sale  for  the  same 
(sea  fS)  ;and  that  upon  the  payment  of  any  tax,  the  collector  shall 
mark  the  word  "  paid,"  and  the  date  of  payment,  in  the  duplicate 
assessment  roll,  opposite  the  name  of  the  person,  or  the  description 
of  the  property  liable  for  the  tax,  and  shall  give  to  the  tax-payer  a 
receipt  therefor,  specifying  the  amoimt  of  the  assessment,  the 
amount  of  the  tax,  and  a  description  of  the  property  assessed. 
(Sec.  33.)  As  will  be  perceived,  the  tax-payer,  upon  the  pay- 
ment of  his  tax,  or  what  is  equivalent,  a  tender  of  payment,  in  the 
coin  designated,  is  entitled  to  a  receipt  from  the  collector,  and  it  is 
the  duty  of  that  officer  to  execute  and  deliver  the  same.  It  is  a 
duty  which  the  law  specially  enjoins  upon  him,  and  its  performance 
may  in  consequence,  under  our  statute,  be  enforced  by  mandamiLS. 
(Prac.  Act,  sec.  467.)  The  tax-payer  is  not  obliged  to  trust  to 
parolevidenceof  his  payment,  which  is  liable  to  loss;  he  is  entitled 
to  a  record  of  the  fact  on  the  books  of  the  collector,  and  to  written 
evidence  of  the  fact  in  his  own  possession.  Such  evidence  will 
show  that  the  lien  which  follows  the  property,  no  matter  in  whose 
hands  it  may  pass,  has  been  removed,  and  will  furnish  a  ready  an- 
swer to  inquiries  generally  made  as  to  the  payment  of  the  tax,  when 
a  transfer  of  the  property  is  desired.  If,  then,  "United  States 
notes "  are  receivable  for  the  taxes  of  the  relator,  in  place  of  the 


Digitized  by 


Google 


350         SUPREME  COUE.T— JULY  TERM,  1862. 

Perry  r.  Washburn. 

legal  coin'  of  the  United  States,  or  foreign  coin  at  its  legalized 
value,  mandamus  is  his  appropriate  remedy. 

The  question  then  presented  for  determination  is  this :  Are  the 
notes  of  the  United  States  thus  receivable  for  State  and  county 
taxes  under  the  Act  of  Congress  ?  On  the  argument,  the  question 
whether  it  is  within  the  constitutional  power  of  Congress  to  make 
these  notes  a  legal  tender  in  payment  of  debts,  was  ably  and  elab- 
orately argued  by  counsel;  but  from  the  construction  we  give  to 
the  Act  of  Congress,  this  question  is  not  before  us.  The  question 
is  one  of  great  magnitude  and  importance,  upon  which  the  first 
legal  minds  of  the  country  differ ;  and  until  it  is  legitimately  and 
directly  before  us,  we  have  no  disposition — nor  indeed  would  it  be 
proper — to  express  or  even  intimate  an  opinion  upon  it.  The  Act 
does  not,  in  our  judgment,  have  any  reference  to  taxes  levied  under 
the  laws  of  the  State.  It  only  speaks  of  taxes  due  to  the  United 
States,  and  distinguishes  between  them  and  debts.  Its  language  is, 
"  for  all  taxes,  internal  duties,  excises,  debts  and  demands  of  every 
kind  due  to  the  United  States,"  the  notes  shall  be  receivable. 
When  it  refers  to  obligations  other  than  those  to  the  United  States, 
it  only  uses  the  term  "debts;"  the  notes  it  declares  shall  be  "a 
legal  tender  in  payment  of  all  debts,  public  and  private."  Taxes 
are  not  debts  within  the  meaning  of  this  provision.  A  debt  is  a 
sum  of  money  due  by  contract,  express  or  implied.  A  tax  is  a 
charge  upon  persons  or  property  to  raise  money  for  public  purposes. 
It  is  not  founded  upon  contract ;  it  does  not  establish  the  relation 
of  debtor  and  creditor  between  the  taxpayer  and  State ;  it  does  not 
draw  interest ;  it  is  not  the  subject  of  attachment ;  and  it  is  not  lia- 
ble to  set-off.  It  owes  its  existence  to  the  action  of  the  legislative 
power,  and  does  not  depend  for  its  validity  or  enforcement  upon 
the  individual  assent  of  the  taxpayer.  It  operates  in  invitum.  If 
authority  for  the  distinction  is  required,  it  will  be  found  in  the 
cases  of  The  City  of  Camden  v.  Allen,  (2  ditcher's  New  Jersey 
K.  398) ;  Pierce  v.  The  City  of  Boston,  (3  Met.  520)  ;  and  Shaw 
V.  Pichett,  (26  Vt.  482). 

The  term  debt,  it  is  true,  is  popularly  used  in  a  far  more  com- 
prehensive sense,  as  embracing  not  merely  money  due  by  contract, 
but  whatever  one  is  bound  to  render  to  another,  whether  from  con- 
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tract  or  the  requirements  of  the  law.  But  the  legal  technical 
meaning  of  the  terra,  as  used  in  statutes,  and  in  the  Constitution 
both  of  the  United  States  and  of  this  State,  is  as  we  have  defined 
it.  (Const.  U.  S.,  art.  1,  sees.  8  and  10;  art.  6;  Const,  of  Cal., 
art.  8.)  No  one  would  pretend  that  an  act  providing  for  the  col- 
lection of  debts  would  include,  by  force  merely  of  the  term  debts, 
the  collection  of  taxes  also. 

The  cases  of  Moore  v.  Patch,  (12  Cal.  270)  and  People  v. 
Seymour,  (16  Id.  340)  are  supposed  to  hold  that  a  tax  is  strictly 
a  debt  due  to  the  State.     There  are  expressions  in  the  opinions 
of  the  Court  which,  taken  by  themselves,  disconnected  from  the 
facts,  give  a  color  to  this  view ;  but  the  real  purport  and  eflFect  of 
the  decisions  in  those  cases  is  this :  that  taxes  levied  under  the  laws 
of  this  State  constitute  not  merely  charges  upon  the  property  as- 
sessed, but  personal  charges  against  the  taxpayer;  and  if  from 
defect  of  proceedings  in  the  assessment,  the  property  cannot  be 
sold  for  the  payment  of  the  taxes,  it  is  constitutional  for  the  Legis- 
lature to  legalize  the  assessment,  or  to  authorize  a  personal  action 
for  their  recovery:  in  other  words,  that  the  obligation  to  pay  the 
taxes  is  not  discharged  by  a  defective  assessment  of  the  property. 
In  the  latter  case,  the  Court  said  it  was  immaterial  to  consider 
whether  taxes  were  '^  debts  in  the  sense  of  money  obligations  exist- 
ing by  contract.     The  Government  has  the  same  right  to  enforce 
a  duty  as  a  debt,  and  may  enforce  it  in  the  same  way;  the  cir- 
cumstantial difference  between  the  two  classes  of  obligations  is 
nothing,  so  far  as  the  power  of  the  Government  is  concerned,  be- 
tween a  man  voluntarily  binding  himself  to  pay  money  to  the  Gov- 
ernment, and  the  Government  binding  him  to  do  so,  when  he  has 
no  option  but  to  obey."    (16  Cal.  344.) 

But  whatever  view  may  be  taken  of  taxes  under  our  statute  — 
whether  in  the  provisions  for  their  enforcement  they  can  be  treated 
as  debts  due  the  State  —  the  question  still  recurs:  What  did  Con- 
gress intend  by  the  act  under  consideration  ?  And  upon  this  ques- 
tion we  are  clear  that  it  only  intended  by  the  terms  "  debts,  public 
and  private,"  such  obligations  for  the  payment  of  money  as  are 
founded  upon  contract. 
Judgment  affirmed. 
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FITCH  et  al.  v.  MILLER  et  al 

A  SALE  made  under  order  of  the  Probate  Court,  by  a  guardian  of  infant  deyisees 
under  a  will,  of  the  real  estate  deylsed  to  bis  wards,  will  not  be  effectual  to 
confer  a  valid  title,  unless  the  Probate  Court  acquired  jurisdiction  of  the 
proceeding  for  sale  by  the  presentation  of  a  proper  petition  by  the  guardian. 

The  petition,  in  order  to  give  jurisdiction,  must  contain  the  statement  and  show- 
ing required  by  section  twenty-four  of  the  Act  to  Provide  for  the  Appointment 
and  Prescribe  the  Duties  of  Guardians. 

The  necessity  or  expediency  of  the  sale  must  arise  from  one  or  more  of  these 
circumstances:  1st.  The  existence  of  debts  due  from  the  ward,  which  cannot 
be  paid  out  of  his  personal  estate  and  the  income  of  his  real  estate.  2d.  The 
insufficiency  of  the  Income  of  the  estate  of  the  ward  to  maintain  him  and  his 
family,  or  to  educate  his  family,  or  to  educate  him  when  a  minor.  3d.  That 
it  would  be  for  the  benefit  of  the  ward  that  his  real  estate,  or  a  part  thereof, 
should  be  sold,  and  the  proceeds  put  out  at  interest  or  Invested  In  some  pro- 
ductive stock. 

The  petition  must  set  forth  the  condition  of  the  estate;  but  it  is  only  necessary 
to  state  the  condition  in  such  manner  as  to  enable  the  Court  to  Judge  of  the 
existence  of  one  or  more  of  the  circumstances  above  specified. 

The  statute  does  not  directly  require,  nor  is  it  essential,  that  the  value  of  the 
several  items  and  parcels  of  property  of  which  the  estate  consists  should  be 
stated. 

The  jurisdiction  of  the  Court  to  order  the  sale  depends  upon  the  sufficiency  of  the 
averments  of  the  petition,  and  not  upon  the  truth  of  those  averments.  If 
the  statements  of  a  petition  were  untrue  in  fact,  and  in  consequence  thereof 
injustice  should  be  done,  this  might  furnish  ground  for  setting  aside  the  sale 
by  a  direct  proceeding  for  that  purpose;  but  it  would  not  reach  the  point  of 
Jurisdiction,  or  authorise  the  sale  to  be  treated  as  a  nullity,  when  questioned 
collaterally. 

So  where  the  petition  stated  the  interest  of  the  wards  In  a  certain  rancho  to  be 
two  thousand  acres,  when  in  reality  it  was  four  thousand  acres,  but  asked 
the  sale  of  their  whole  interest,  and  the  order  of  sale  and  the  sale  and  con- 
firmation was  of  their  whole  interest:  Held,  that  the  mistake  did  not  affect 
the  jurisdiction  of  the  Court  or  the  validity  of  the  purchaser's  title. 

In  stating  the  facts  and  circumstances  tending  to  show  the  necessity  or  expedi- 
ency of  the  sale,  it  is  not  absolutely  necessary  that  the  petition  should  directly 
aver  that  there  are  debts  to  be  paid,  or  that  the  income  is  not  sufficient  for  the 
support  and  education  of  the  wards,  or  that  it  would  be  for  the  benefit  of  the 
wards  that  the  property  should  be  sold  and  the  proceeds  put  at  Interest.  If, 
by  a  fair  application  of  all  the  statements,  it  can  be  seen  that  one  or  more  of 
these  three  contingencies  exists,  it  is  sufficient  to  give  jurisdiction. 

Thus,  where  a  petition  for  the  sale  of  an  interest  in  the  Sotoyome  Rancho  stated 
that  the  rancho  was  unproductive;  that  the  greater  part  of  it  was  occupied 
by  persons  who  refused  to  pay  any  rent,  and  who  were  cutting  down  and 
destroying  trees;  and  that  it  was  subjected  to  heavy  taxes,  which  would 
amount  to  more  than  the  value  of  the  land  by  the  time  all  the  Infants  should 
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come  of  age '.'Held,  that  these  statements  presented  a  case  for  the  exercise  of 
the  judgment  of  the  Court  as  to  the  necessity  or  expediency  of  the  sale  for 
the  purpose  of  Investment,  and  gave  It  Jurisdiction  to  make  the  order. 

A  will  by  which  Interests  In  real  estate  were  devised  to  certain  Infants,  pro- 
vided that  the  devisees  might  each  "  take  out  "  one-half  of  his  share  when 
he  should  come  of  age,  and  the  other  half  not  until  all  the  other  children 
should  come  of  age ;  and  it  was  objected  to  the  validity  of  a  sale  made  by  the 
guardian  of  the  devisees,  under  order  of  the  Probate  Court,  that  the  above 
provision  of  the  will  so  controlled  the  disposition  o/  the  property  that  it  was 
not  the  subject  of  sale  by  the  guardian :  Held,  that  whatever  effect  this  pro- 
vision might  have  in  controlling  the  use  of  the  property,  the  title  to  it,  the 
estate  of  the  devisees,  vested  in  them  upon  the  death  of  the  testator,  and 
this  estate  was  the  subject  of  sale  under  the  provisions  of  the  statute,  and 
the  effect  of  its  sale  was  to  transfer  whatever  estate  the  wards  had  to  the 
purchaser. 

The  liability  of  the  property  of  wards  to  be  sold  by  their  guardians,  under  the 
order  of  the  Probate  Court,  is  not  affected  by  the  fact  that  their  testator  died 
before  the  adoption  of  the  common  law  in  this  State. 

The  fact  that  In  a  proceeding  in  the  Probate  Court  for  the  purpose  of  obtaining 
a  sale  of  the  real  estate  of  infant  devisees,  certain  adult  codevlsees  were 
allowed  to  appear,  and  their  Interests  improperly  made  the  subject  of  con- 
sideration in  connection  with  the  proceeding,  and  that  these  adults  Joined  in 
the  sale,  and  a  partition  incidentally  resulted  therefrom,  are  not  sufficient 
Irregularities  to  invalidate  the  sale.  It  is  sufficient  to  support  the  sale  that 
the  facts  rendering  It  necessary  or  expedient  were  brought  before  the  Court 
by  the  petition  of  the  guardian,  and  that  the  estate  of  the  infants  was  duly 
ordered  to  be  sold. 

Appeal  from  the  DistrictCourtof  the  Seventh  Judicial  District. 

This  is  an  action  of  ejectment,  brought  by  the  appellants  against 
the  respondents,  for  land  in  Sonoma  county. 

Both  parties  claim  title  —  the  plaintiffs  as  devisees  under  the 
•will  of  Henry  D.  Fitch  —  the  defendants  as  purchasers  under  a 
guardian's  sale,  made  by  order  of  the  Probate  Court  of  Sonoma 
county. 

In  September,  1841,  a  grant  was  made  by  the  proper  authorities 
of  California  to  Henry  D.  Fitch,  of  a  tract  of  land  called  "  Soto- 
yome,"  and  in  November,  1844,  a  further  grant  was  made  to  him 
of  three  leagues  of  land,  adjoining  the  tract  first  granted.  These 
grants  include  the  premises  in  controversy. 

When  these  grants  were  made,  Henry  D.  Fitch  was  married  to 
Josef  a  Carrillo  de  Fitch.  He  died  in  January,  1849,  leaving  a  will, 
by  which  he  appointed,  as  his  executors,  his  wife,  Josef  a  Carrillo, 
and  two  of  his  sons,  Henry  Edward  and  Frederick ;  and  directed 
that  after  paying  all  his  debts,  his  property  should  be  divided  in 

Cal.  Rep.  XX.-<23 
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equal  shares,  between  his  wife  and  all  his  children^  so  that  his 
wife  should  take  as  much  as  either  of  the  children,  and  that  upon 
coming  of  age,  each  of  his  children  should  take  out  of  the  property 
the  one-half  coming  to  him  or  her,  and  the  other  half  not  until  all 
his  children  should  become  of  age. 

He  left  nine  children  —  three  of  whom  were,  on  the  eighth  of 
January,  1856,  the  date  of  the  institution  of  the  proceedings  in  the 
Probate  Court,  which  will  be  mentioned  hereafter,  over  the  age  of 
twenty-one,  and  six  under  that  age. 

The  claim  to  the  land  called  "  Sotoyome  "  was  presented  before 
the  Board  of  Land  Commissioners,' in  the  name  of  the  heirs  of 
Heniy  D.  Fitch,  and  confirmed,  and  a  patent  was  issued  to  them 
by  the  United  States,  on  the  third  day  of  April,  1858. 

On  the  eighth  of  January,  1856,  the  widow  and  all  the  children 
of  Henry  D.  Fitch  being  then  residents  of  Sonoma  county,  the 
widow,  Josef  a  Carrillo,  was  Appointed  by  the  Probate  Court  of  that 
county,  guardian  of  the  six  minor  children,  and  gave  the  proper 
bond  and  qualified  as  guardian.  The  appointment  was  made  upon 
her  own  petition,  and  the  request  of  four  of  the  minor  children, 
who  were  then  over  fourteen  years  of  age. 

On  the  same  day  she  presented  to  the  Probate  Court  a  petition 
for  the  sale  of  the  interest  of  the  minors  in  the  land  called  "  Soto- 
yome." In  this  petition  she*  represented  that  the  land  was  held  in 
common  and  undivided  by  herself  and  all  her  children ;  that  the  in- 
terest of  each  of  her  children  was  two  thousand  acres ;  that  the  title 
was  perfect,  and  had  been  confirmed  by  the  Land  Commissioners,  and 
the  United  States  District  Court ;  that  it  was  almost  wholly  in  pos- 
session of  squatters,  or  persons  holding  without  right,  and  who  re- 
fused to  pay  any  rent,  or  to  surrender  the  possession ;  that  the  timber 
upon  the  land  was  being  cut  down  and  destroyed  by  the  persons  in 
possession  and  other  trespassers ;  that  the  taxes  upon  it  were  onerous 
and  of  large  amount,  and  before  all  of  the  minors  attained  the  age 
of  twenty-one  would  be  more  than  the  value  of  their  respective  in- 
terests ;  that  the  other  property  of  the  testator,  in  which  the  minors 
had  an  interest  (of  which  a  schedule  was  annexed,  and  which  con- 
sisted of  lots  and  houses  in  San  Diego,  and  a  small  amount  of  per- 
sonal property)  yielded  some  income  and  could  not  be  sold  without 
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great  loss  and  sacrifice ;  that  her  wards  had  no  other  means  of  sup- 
port except  those  derived  from  the  other  property  mentioned,  and 
such  pittance  as  she  could  furnish  them  from  her  own  property ; 
that  her  children,  who  were  of  age,  desired  the  sale  to  be  made  of 
the  interest  of  the  minors,  and  if  made  upon  certain  terms  would, 
together  with  herself,  become  parties  to  the  sale — ^these  terms  being 
f^ubstantially  as  follows :  that  the  land  should  be  laid  off  into  con- 
venient tracts;  that  should  any  of  the  adult  devisees,  or  should  she 
as  guardian  of  the  minors,  think  proper  to  do  so,  they  might  bid  in 
portions  of  the  land,  to  an  amount  not  exceeding  their  respective 
interests ;  that  other  purchasers  should  pay  twenty-five  per  cent,  of 
their  bids  in  cash,  and  the  balance  within  five  years,  or  such  less 
time  as  they  might  prefer,  with  interest  at  twelve  per  cent,  per  an- 
num, payable  semi-annually,  giving  a  mortgage  on  the  land  pur- 
chased to  secure  the  payment  of  such  balance  and  interest,  with  a 
condition  that  if  the  interest  should  not  be  paid  punctually,  the 
principal  should  become  due. 

The  petitioner  further  alleged  upon  her  own  knowledge,  and  the 
information  of  friends  and  relatives  of  the  family,  that  if  sold  in 
this  manner,  the  land  would  bring  $100,000  or  thereabouts,  and 
that  after  paying  all  the  debts  due  and  chargeable  to  her  wards,  the 
interest  on  their  respective  shares  would  be  sufficient  for  their  sup- 
port and  education.  A  schedule  of  personal  property^  and  of  real 
property  in  San  Diego,  belonging  to  the  estate,  was  attached  to  the 
petition. 

On  the  day  of  the  filing  of  this  petition,  the  Probate  Court  made 
an  order  that  all  persons  interested  in  the  estate  of  Henry  D.  Fitch, 
deceased,  and  especially  Henry  lEdward  Fitch,  Frederick  Fitch, 
and  William  Fitch,  the  adult  devisees,  should  be  cited  to  appear  on 
the  fifth  of  February,  1856,  and  show  cause  why  authority  to  sell 
should  not  be  given  to  the  guardian  according  to  her  petition. 

On  the  fifth  day  of  February,  1856,  Henry  Edward,  Frederick 
and  William  Fitch  filed  their  written  acknowledgment  of  service  of 
a  copy  of  this  order,  and  their  consent  to  the  sale  being  made  as 
prayed,  and  the  guardian  having  given  the  additional  bond  required 
by  the  Court  upon  the  sale,  the  Court  after  a  hearing,  made  an 
order;  wherein,  after  reciting  that  it  appears  to  the  Court  to  be 
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"neceesary,  and  that  it  will  be  for  the  benefit  of  the  wards  and 
each  of  them,  in  respect  as  well  to  their  maintenance  and  education, 
as  in  order  that  the  amount  remaining  over  and  above  what  is 
necessary  for  their  maintenance  and  education  be  put  out  and  in- 
vested," it  was  adjudged  that  the  guardian  "have  leave  and  au- 
thority to  sell  (as  well  for  the  maintenance  and  education  of  the 
said  several  wards,  and  each  of  them,  as  that  the  proceeds  remain- 
ing over  and  above  what  shall  be  sufficient  for  such  maintenance 
and  education  may  be  put  out  and  invested)  at  public  auction,  the 
right,  title  and  interest  of  the  minors  (naming  them)  in  and  to  the 
rancho  and  lands  called  "  Sotoyome."  etc. 

And  it  was  further  ordered  that  the  land  be  surveyed  and  sub- 
divided into  small  tracts,  of  such  extent  as  shall  be  most  calculated 
to  bring  the  best  price ;  that  at  the  sale  the  said  guardian,  Josef  a 
Carrillo,  and  the  said  Henry  Edward,  Frederick  and  William 
Fitch,  might  bid  off  any  of  said  tracts  or  subdivisions  of  land,  to 
the  amount  that  would  be  coming  to  them  respectively ;  and  that  the 
terms  of  sale  should  be  twenty-five  per  cent,  cash  and  the  balance 
on  a  credit  of  three  years,  or  such  less  time  as  the  purchaser  might 
desire,  secured  by  the  bonds  of  the  purchasers,  and  a  mortgage  on 
the  land,  at  an  interest  of  not  less  than  ten  per  cent  per  annum, 
payable  semi-annually ;  and  with  the  further  condition,  that  if  the 
interest  be  not  punctually  paid,  the  whole  principal  should  be  due 
and  payable  at  the  option  of  the  holder. 

On  the  twenty-eighth  of  May,  1856,  a  sale  was  made  by  the 
guardian,  under  the  authority  of  this  order.  Amongst  the  pur- 
chasers at  this  sale  were  Levi  C.  Frisbie,  Walter  H.  Tompkins  and 
A.  M.  Brown,  and  their  separate  purchases  included  the  whole  of 
the  lands  in  possession  of  the  defendants  in  this  case. 

On  the  twenty-ninth  of  May,  1856,  the  guardian  returned  to  the 
Court  her  report  of  this  sale,  and  on  the  same  day  a  preliminary 
and  brief  order  was  made  that  a  formal  order  should  be  entered 
confirming  the  sale,  and  thereupon  the  formal  order  of  confirmation 
of  that  date  was  entered. 

This  order  recites  the  order  of  the  fifth  of  February,  1856,  as  an 
order  for  the  sale  of  the  right,  title  and  interest  of  the  minor  chil- 
dren of  Henry  D.  Fitch,  deceased,  in  and  to  the  Rancho  Sotoyome, 
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as  well  for  the  maintenance  and  education  of  said  minors,  as  that 
Iho  residue,  if  any,  should  be  put  out  at  interest  and  invested  for 
the  benefit  of  said  minors ;  refers  to  the  report  of  the  sale  of  the 
twenty-eighth  of  May,  1856;  states  the  sale,  the  names  of  the 
purchasers,  the  amounts  of  their  respective  bids,  and  the  descrip- 
tion of  the  several  tracts  of  land ;  and  proceeds  as  follows :  "  the 
foregoing  being  the  highest  and  best  bids  therefor  respectively. 
And  the  said  guardian  having  appeared  before  this  Court  on  the 
twenty-ninth  day  of  May,  A.  D.  1856,  by  E.  O.  Crosby,  her  coun- 
sel, and  having  moved  for  an  order  interlocutory  confirming  the 
sale  of  all  those  several  tracts  and  parcels  of  land,  herein  above 
particularly  described,  to  the  several  persons  herein  named  as  the 
purchasers,  and  the  Probate  Court  having  examined  the  proceed- 
ings upon  the  aforesaid  order  of  sale,  and  having  examined  other 
persons  on  oath,  touching  the  said  value  of  the  said  lands  and  prem- 
ises, and  it  appearing  to  the  Probate  Court  that  the  said  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sums  bid  for  the 
several  lots  and  parcels  of  land,  herein  above  particularly  de- 
scribed, were  not  disproportionate  to  their  value,  respectively,  and 
were  the  highest  and  best  sums  bid  therefor ;  and  the  Court  having 
on  the  twenty-ninth  day  of  May,  A.  D.  1856,  entered  the  said  in- 
terlocutory order  confirming  the  said  sale  of  the  lots  and  parcels 
of  land  herein  last  above  particularly  described,  and  that  a  formal 
order  and  decree  should  be  prepared  and  entered  in  accordance 
therewith  —  it  is  ordered,  adjudged  and  decreed,  and  the  Probate 
Court,  pursuant  to  the  provisions  of  the  statute  concerning  the 
power  and  duties  of  guardians  in  relation  to  the  sale  of  real  estate 
of  their  wards,  and  of  minor  children,  doth  order,  adjudge  and 
decree,  that  the  said  sale  of  the  said  lots  and  parcels  of  land,  re- 
spectively, hereinbefore  particularly  described,  so  as  aforsaid  made 
by  the  said  guardian,  be  and  the  same  is  hereby  confirmed." 

"  And  the  said  Probate  Court,  pursuant  to  the  provisions  of  the 
statutes  aforesaid,  doth  further  order,  and  decree,  and  direct  the 
said  Josef  a  Carillo  de  Fitch,  guardian,  as  aforesaid,  to  execute  con- 
veyances of  the  said  several  lots  and  parcels  of  land,  hereinbefore 
particularly  described,  so  sold  by  her  as  aforesaid,  to  the  pur- 
chasers thereof  respectively  at  the  said  sale.    And  the  said  Probate 
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Court  doth  further  order  this  decree  to  be  entered  at  leogth  upon 
the  records  of  tiii»  Court" 

On  the  twenty'**ixth  day  of  June,  1856,  the  guardian  executed 
and  delivered  to  Lovi  C.  Frisbie,  one  of  the  purchasers  at  the  sale 
of  the  twenty-eightji  of  May,  a  deed  of  several  tracts  of  land  sold 
to  him  on  that  day,  and  the  sale  of  which  had  been  confirmed  by 
the  decree  above  set  forth.  The  deed  is  very  full  and  formal.  It 
refers  to  the  order  of  sale  and  the  record  thereof,  an4  recites  that 
on  the  twenty-eighth  of  May,  1856,  in  pursuance  of  the  adjourn- 
ment of  the  former  sale  and  of  the  notices,  she  caused  the  interest 
of  the  minors  in  the  lands  to  be  offered  for  sale  at  public  vendue,  at 
the  Court  house  door  in  the  town  of  Santa  Rosa,  the  county  seat ; 
that  the  lands  mentioned  in  the  deed  were  struck  off  to  L.  C.  Fris- 
bie for  $16,495,  including  the  entire  interest  of  the  minors,  and  all 
other  persons  holding  title  with  them,  he  being  the  highest  and  best 
bidder  therefor ;  states  the  fact  to  her  making  report  of  the  sale  to 
the  Court,  the  examination  of  the  matter  made  by  the  Court,  and 
its  decree  of  confirmation  and  its  direction  to  make  conveyances  to 
the  purchaser,  and  refers  to  the  record  of  this  decree ;  and  in  the 
exercise  of  the  authority  of  the  guardian,  and  in  consideration  of 
the  sum  of  $16,495,  the  receipt  of  which  is  acknowledged,  grants, 
bargains,  sells  and  conveys  to  said  Frisbie,  his  heirs  and  assignees, 
all  the  right,  title  and  interest  of  said  minors  in  the  several  tracts 
of  land  described.  This  deed  was  duly  acknowledged  and  recorded. 

On  June  26th,  1856,  the  date  of  the  above  deed,  another  deed 
was  executed  and  delivered  by  the  widow  and  four  adult  heirs  of 
Henry  D.  Fitch,  deceased,  with  the  wife  of  one  of  the  heirs  and  the 
husband  of  another,  to  Levi  C.  Frisbie,  of  all  the  same  parcels  of 
land  described  in  the  last  deed,  and  for  a  consideration  stated  of  • 
$16,495.     This  deed  also  was  duly  acknowledged  and  recorded. 

On  the  twenty-sixth  of  June,  1856,  two  other  deeds,  in  the  same 
form,  were  executed  and  delivered  by  the  same  grantors  to  Walter 
H.  Tompkins,  and  similar  ones  to  A.  M.  Brown,  conveying  to 
Tompkins  dnd  Brown,  respectively,  other  parcels  of  the  land  sold 
to  them  at  the  guardian's  sale  of  the  twenty-eighth  of  May,  1856. 
These  deeds  also  w*;re  duly  acknowledged  and  recorded. 

The  defendants  claim  severally  by  title  derived  from  the  pur- 
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chasers  at  the  sale  by  the  guardian.  It  is  admitted  that  they  are 
purchasers  for  a  valuable  consideration,  and  hold  through  good  and 
sufficient  deeds  of  conveyance,  made  by  those  purchasers  after  the 
making  and  recording  of  the  deeds  above  mentioned,  and  that  the 
deeds  under  which  defendants  severally  hold  were  duly  acknowl- 
edged and  recorded  before  the  commencement  of  this  action. 

The  evidence  showed  that  the  interest  of  each  of  the  devisees  in 
the  ranch  was  four  thousand  acres,  instead  of  two  thousand  acres, 
as  stated  in  the  petition.  The  mistake  arose  from  a  supposition 
that  the  land  being  the  common  property  of  deceased  and  his  wife, 
he  was  not  capable  of  devising  more  than  a  half  interest  in  it,  and 
that  the  widow  as  such  took  the  other  half  independent  of  the 
devise. 

The  foregoing  facts  being  proven  or  admitted  upon  the  trial,  the 
Court  instructed  the  jury  to  find  for  defendants,  and  a  verdict  for 
them  was  accordingly  rendered.  The  plaintiflFs  then  moved  for  a 
new  trial,  for  errors  of  law  occurring  at  the  trial,  and  for  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  and  that  it  was  against 
law.  The  motion  was  denied,  and  judgment  entered  for  the  de- 
fendants. From  the  order  refusing  a  new  trial,  and  also  from  the 
judgment,  the  plaintiffs  now  appeal. 

Wallace  dc  Newell,  for  Appellants. 

I.  The  first  important  question  presented  in  this  case  is,  what 
interest  the  children  had  in  the  lands  in  controversy;  whether  it 
was  to  each  heir  the  one  undivided  tenth  part  of  the  whole  of  the 
lands,  or  a  one  undivided  tenth  of  the  one-half ;  or  in  other  words, 
whether  the  lands  were  the  separate  property  of  the  ancestor, 
Henry  D.  Fitch,  or  were  they  the  common  property  of  him  and 
his  wife. 

This  grant  comes  fully  within  the  case  of  Scott  v.  Ward,  (13 
Cal.  458)  and  Noe  v.  Card  et  cd.  (January  T.  1860)  and  consti- 
tutes the  land  the  property  of  the  husband  alone,  and  subject  abso- 
lutely to  the  testamentary  disposition  made  of  it  by  the  deceased. 
Upon  the  principle  settled  in  these  cases,  these  plaintiffs  had  de- 
vised to  them  the  one-tenth  each  of  the  whole  lands. 

The  next  question  is:    What  amount  of  their  interest  was  at- 
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tempted  to  be  sold  by  the  order  of  the  Probate  Court ;  was  it  all^ 
or  was  it  one-half  ?  By  a  reference  to  the  petition  of  the  guardian 
for  that  order  of  sale,  it  will  be  seen  that  the  petition  represents 
the  interest  of  the  children  as  being  two  thousand  acres  each,  and 
also  represents  the  entire  land  in  which  they  own  their  interest  as 
being  nine  leagues.  By  a  very  simple  calculation,  it  is  found  that 
two  thousand  acres  is  the  one-tenth  of  one-half  of  nine  leagues,  and 
not  one- tenth  of  the  whole;  and  the  interest  which  the  guardian  . 
petitioned  to  procure  a  sale  of,  was  the  one-half  of  the  interest  they 
really  possessed. 

Then,  so  far  as  one-half  of  the  interest  of  the  infant  children  is 
concerned,  it  was  not  affected  by  the  order  or  decree  of  the  Pro- 
bate Court,  because  only  one-half  of  their  interest  was  described  in 
the  petition,  (see  Shriver's  Lessee  v.  Lyon,  2  How.  43-60)  and 
plaintiffs  are  entitled  to  recover  to  the  extent  of  one-fourth  of  the 
lands. 

There  was  an  interest  to  the  extent  of  two  thousand  acres,  or  the 
one-half  of  the  interest  of  each  infant,  sold  by  order  of  the  Probate 
Court ;  and  the  defendants  are  in  possession,  claiming  and  clothed 
with  whatever  title  was  passed  by  virtue  of  those  proceedings.  If 
no  title  passed  by  these  proceedings,  the  infants  are  entitled  to  one 
undivided  half  of  the  lands.  If  the  title  did  pass  under  these  pro-; 
ceedings,  then  the  plaintiffs  are  entitled  to  an  undivided  fourth.' 
But  if  only  an  interest  of  each,  to  the  extent  of  two  thousand  acres,, 
was  affected  by  that  decree,  they  are  still  entitled  to  the  one  undi- 
vided fourth. 

II.  The  petition  does  not  state  facts  suflicient  to  authorize  a  sale. 
The  Probate  Court  has  jurisdiction  to  order  a  sale  upon  the  petition 
of  the  guardian  for  three  purposes  only :  1st.  To  pay  debts  against 
the  ward ;  2d,  for  support  and  education ;  3d,  for  purposes  of  in- 
vestment. In  each  case  the  petition  shall  state  the  facts  showing 
the  necessity  for  the  sale.    (See  Wood's  Dig.  429,  sec.  24.) 

The  Court  cannot  direct  a  sale  for  the  first  two  purposes,  unless 
the  personal  estate  and  the  income  of  the  real  estate  is  insuflicient 
for  that  purpose.  (Gregory  v.  McPherson,  12  Cal. ;  Bloom  v. 
^Burdick,  1  Hill;  CormnY.  Merritt,  4  Barb.  428.) 

This  petition  does  not  show  those  facts,  but  on  the  other  hand 
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shows  a  state  of  facts  contradicting  them  hy  exhibiting  a  schedule 
of  the  personal  property. 

The  petition  is  insiiflScient  to  authorize  a  sale  for  the  third  pur- 
pose, to  wit :  investment,  because  it  shows  no  fact  requiring  it ;  the 
only  one  stated  being  that  the  land  was  occupied  by  squatters,  who 
would  not  pay  rent.  The  same  petition  states  that  the  infants'  title 
is  good,  and  sets  forth  a  state  of  facts  that  would  enable  them  to 
maintain  ejectment  against  the  squatters,  and  recover  for  the  use 
and  occupation  of  the  land. 

The  reason  shown  for  the  sale,  proves  that  a  sale  ought  not  to 
have  been  ordered  till  possession  had  been  recovered  of  the  land. 
To  sell  the  land  in  the  adverse  possession  of  the  squatters  was  to 
prevent  competition  among  bidders,  as  no  one  would  buy  who  had 
to  incur  a  lawsuit  in  removing  them. 

III.  The  Court  had  no  jurisdiction  to  order  a  sale  of  the  lands 
for  investment  upon  any  state  of  facts. 

These  lands  were  disposed  of  by  the  last  will  and  testament  of 
Henry  D.  Fitch,  deceased.  By  the  terms  of  that  will,  this  prop- 
erty was  devised  with  a  limitation  upon  the  disposition  of  it  by 
each  heir,  till  he  should  arrive  at  the  age  of  twenty-one  years,  to 
the  extent  of  one-half,  and  a  limitation  as  to  the  other  half  till  the 
youngest  child  arrived  at  the  age  of  twenty-one  years.  The  testa- 
tor possessed  the  power  of  imposing  this  restriction,  and  his  inten- 
tions could  not  be  defeated  by  the  action  of  the  Probate  Court. 
(See  Williamson  v.  Berry,  8  Howard,  544.) 

IV.  The  law,  in  such  cases,  requires  a  sale  if  any  disposition  at 
all ;  in  this  case  the  petition  and  order  of  the  Court  proceed  to  bar- 
ter off  the  land.  The  word  sale  has  a  definite  meaning,  well  under- 
stood in  law.  The  appellant  proposed  to  prove  that  no  money  had 
been  paid.  In  the  case  of  Williamson  v.  Berry,  above  quoted,  the 
Court  used  the  following  language :  "  We  remark  that  sale  is  a  word 
of  precise  legal  import,  both  at  law  and  in  equity.  It  means  at  all 
times  a  contract  between  parties  to  gi^e  and  pass  rights  of  property 
for  money."  We  also  refer  the  Court  to  Noy's  Maxims,  chap.  42 ; 
Shepard's  Touchstone,  244.  Also  on  page  five  hundred  and  forty- 
eight  the  Court  says :  "At  any  sale  under  a  decree  or  order  in  Chan- 
cery, the  purchaser,  before  he  pays  his  money,  must  not  only  sat- 
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isfy  himself  that  the  title  to  the  property  to  be  sold  is  good ;  but 
he  must  take  care  that  it  has  been  made  according  to  the  decree  or 
order.  If  he  takes  a  title  under  an  imperfect  sale,  he  must  abide 
the  consequences." 

V.  But  admitting  that  the  decree  is  correct  in  form,  in  allowing 
preference  among  the  adult  heirs  to  buy  without  paying  money, 
and  also  that  the  will  did  not  bar  the  right  to  sell  —  then  had  the 
Probate  Court  any  jurisdiction,  the  will  having  become  executed 
under  the  Mexican  law?  (See  Castro  v.  Castro,  6  Cal.  158;  and 
Grimes  v.  N orris.  Id.  621.)  It  is  decided  in  these  cases,  that  a 
will  made  under  the  Mexican  law  is  a  conveyance,  and  that  our 
Probate  laws  have  no  eflFect  upon  them  whatever.  In  the  latter 
<3ase  it  is  further  held,  that  the  Probate  Court  is  an  inferior  Court, 
and  cannot  take  jurisdiction  or  administer  remedies  other  than 
those  given  in  and  in  the  manner  prescribed  by  the  statute. 
{Crimes  v.  N orris,  above  cited;  Jones  v.  Reid,  1  Johns.  20.) 

In  the  latter  case,  the  Court  says :  "  It  is  a  clear  and  salutary 
principle,  that  inferior  jurisdictions,  not  proceeding  according  to 
the  course  of  the  common  law,  are  confined  strictly  to  the  authority 
given  them.  They  cannot  take  anything  by  implication,  but  must 
show  the  power  expressly  given  them  in  every  instance.*' 

"  No  intendment  is  made  in  favor  of  the  regularity  of  proceed- 
ings of  Courts,  or  officers  of  inferior  or  special  jurisdiction." 
(Bloom  V.  BurdicJe,  1  Hill.  130;  Denning  v.  Corwin,  11  Wend. 
651;  Yam.  Elten  v.  Jilson,  6  Cal.  19;  Sm/dl  v.  Gwinn,  Id.  449; 
Whitwell  V.  Barbier,  7  Id.  64;  Feillett  v.  Engles,  8  Id.  76.) 

In  Bloom  v.  BurdicJc,  (1  Hill.  130)  the  Court  says:  "It  is  a 
cardinal  principle  in  the  administration  of  justice,  that  no  man  can 
be  condemned  or  divested  of  his  right  until  he  has  had  the  oppor- 
tunity of  being  heard.  He  must,  either  by  serving  process,  pub- 
lishing notice,  appointing  a  guardian,  or  in  some  other  way,  be 
brought  into  Court.  If  judgment  is  rendered  against  him  before 
this  is  done,  the  proceeding  will  be  as  utterly  void  as  though  the 
Court  had  undertaken  to  act  where  the  subject  matter  was  not 
within  its  cognizance.  This  is  the  rule  in  relation  to  all  Courts, 
with  only  this  difference:  that  the  jurisdiction  of  a  superior  Court 
Avill  be  presumed,  until  the  contrary  appears ;  whereas  an  inferior 
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Court  and  those  claiming  under  its  authority,  must  show  that  it 
had  jurisdiction.  (Foot  v.  Stevens,  17  Wend.  483;  Hart  v. 
Seixas,  21  Id.  40.)  The  Surrogate  Court  is  one  of  inferior  juris- 
diction; it  is  a  mere  creature  of  the  statute.  (Dakm  v.  Hudson, 
6  Cow.  221 ;  Rhodes  v.  Silver,  6  Wash.  C.  C.  E.  716 ;  Den  v.  Lam- 
heH,  1  Greene,  182;  HendricJc  v.  Cleaveland,  2  Vt.  329;  Mathew- 
son  V.  Sprague,  1  Curtis,  457.) 

Baldwin  &  Haggin,  also  for  Appellants. 

I.  The  decree  of  sale  is  void,  because  the  petition  states  no 
f  act«  which  authorize  the  Court  to  make  the  order.  (Townsend  v. 
Gorden,  19  Cal.  188,  and  cases  cited  in  respondents'  brief.)  A 
case  is  not  made  out  under  the  fifteenth  section  of  the  act.  (Wood's 
Dig.  431.)  Because — 1st,  there  were  no  debts;  and  2d,  the  per- 
sonal estate  (see  schedule  to  the  petition)  was  sufficient  for  the 
maintenance  of  the  f^iarJ,  and  there  is  no  averment  in  the  petition 
to  the  contrary.  Nor  luiJer  section  twenty,  for  the  same  reasons. 
(Qiiery  —  Is  there  any  authority  to  sell  the  real  estate  for  the  main- 
tenance of  the  ward,  he  being  unmarried  and  a  minor  ?)  Nor  un- 
der section  twenty-one.  That  section  is  in  these  words :  "  When  * 
it  shall  appear  to  the  satisfaction  of  the  Court,  upon  the  petition  of 
the  guardian,  that  it  would  be  for  the  benefit  of  his  ward  that  his 
real  estate,  or  any  part  thereof,  should  be  sold,  and  the  proceeds 
thereof  put  out  on  interest,  or  invested  in  some  productive  stock, 
his  guardian  may  sell  the  same  for  that  purpose,  upon  obtaining  an 
order  therefor,  and  proceeding  therein  as  hereinafter  provided." 

The  petition  makesno  case  under  this  section.  It  does  not  state 
the  condition  of  the  estate.  This  means  not  the  condition  of  the 
property  proposed  to  be  sold,  but  of  all  the  estate;  the  object  of 
this  is  to  enable  the  Court  to  judge  whether  it  is  best  to  sell  Ihe  par- 
ticular property  proposed  to  be  sold.  Whether  one  particular  piece 
of  property  ought  to  be  sold  or  not,  might  depend  upon  the  facts  re- 
specting the  title,  value,  etc.,  of  the  rest;  and  how  much  is  to  be 
sold,  certainly  might  depend  upon  these  facts.  Now  "condition  " 
Is  a  general  term,  involving  title,  value,  locality,  etc. 

The  estate  is  attempted  to  be  deaoribed  by  numbers  of  lots  and 
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cattle,  etc.,  but  mere  quantity  is  given  and  not  condition  —  not  even 
value.  If  "  condition,"  however,  means  the  financial  status  of  the 
estate,  value  would  seem  to  be  an  indispensable  element;  and  no 
value  is  given. 

It  is  enough  that  the  law  prescribes  this  as  an  indispensable  re- 
quirement ;  and  whether  there  be  any  reason  for  it  or  not,  the  law- 
is  imperative.  (Gregory  v.  McPherson,  13  Cal.  576;  see  reason- 
ing in  this  case  afiirmed  in  Townsend  v.  Oorden,  19  Cal.  188 ;  see 
also  Bior.son's  opinion  in  Bloom  v.  Burdick,  1  Hill.  133.)  It  is 
impossible  to  hold  that  the  doctrine  of  these  cases  is  true,  and  hold 
that  this  averment,  as  to  the  condition  of  the  estate,  is  not  a  juris- 
dictional fact.  The  extent  and  value  of  the  tract  proposed  to  be 
sold  are  not  given. 

II.  The  petition  is  not  for  a  sale  for  investment  at  all  in  stock, 
or  to  be  put  out  at  interest.  It  is  really  a  proceeding  for  a  parti- 
tion, w^hich  the  Probate  Court  had  no  right  to  take  cognizance  of  in 
this  form,  or  in  any  form ;  or  if  not  so,  then  the  decree  is  void,  be- 
cause the  petition  and  the  decree  pray  for  and  make,  not  a  sale  for 
investment,  but  a  conditional  partition;  because  there  might  or 
might  not  be  a  sale,  at  the  option  of  the  parties.  The  Court  had 
power,  under  proper  proceedings,  to  order  the  sale ;  but  the  attri- 
butes of  a  sale  must  exist.  (See  8  How.  640.)  It  must  not  be 
either  directly  or  conditionally  a  mere  partition. 

The  Court  had  no  power  to  make  an  exchange  of  lands  for  the 
heirs,  at  the  option  of  adults  or  the  guardian.  It  must  bo  made  a 
sale  for  investment. 

It  had  no  right  to  clog  the  sale  with  unusual  conditions.  It  had 
no  right  to  authorize  a  bid  by  particular  parties  for  the  infants* 
land  on  credit,  or  to  allow  the  adults  to  bid  for  the  infants'  land  to 
the  extent  of  their  interest  in  the  general  tract.  This  privilege 
was  presenting  illegal  terms  for  the  sale,  which  invalidated  it,  as 
much  as  if  the  medium  of  payment  had  been  changed  to  something 
not  receivable  by  law  for  debts,  or  as  if  the  Court  itself  had  fixed 
the  prices,  etc.  It  was,  in  effect,  not  a  sale  at  auction  of  the  in- 
fants' land ;  but  a  private  sale,  or  a  sale  public  in  form,  but  gov- 
erned  by  private  restrictions,  understandings  and  stipulations^ 

(Williamson  v.  Berry,  8  How.  496.) 
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III.  For  a  like  reason  it  was  void.  It  was  a  sale  not  of  the 
property  of  the  infants,  but  a  joint  sale  of  the  property  of  the  in- 
fants and  adults ;  not  a  sale  by  law,  but  a  sale  by  agreement.  The 
Probate  Court  had  no  right  to  order  any  such  sale ;  it  was  dealing 
with  the  infants'  estate,  and  could  not  confound  their  interests  with 
the  interests  of  other  parties,  producing  thereby  delay  and  con- 
fusion, leading  to  litigation  and  loss. 

The  statute  prescribes  the  sale,  the  manner,  the  effect,  etc.,  and 
the  Probate  Court  has  no  authority  to  order  any  other  sale.  It 
might  as  well  order  a  sale,  with  a  right  to  particular  parties  to  buy 
in  certain  county  scrip  or  warrants.  A  sale  at  public  outcry, 
'v\'ithin  the  meaning  of  the  statute,  is  a  sale  in  which  all  bidders 
stand  on  terms  of  equality,  with  equal  rights  and  privileges.  Any 
other  sale  is  as  illegal  as  would  be  a  Sheriff's  sale  for  notes,  etc. 

IV.  The  decree  is  void  under  the  twenty-first  section,  for  the 
reason  that  this  property  was  devised  by  will,  and  the  disposition 
and  tenure  of  it  fixed  by  the  will. 

The  statute,  in  such  cases,  does  not  give  any  authority  to  the 
Probate  Court  to  sell  for  investment.  If  it  could  in  any  case,  it 
could  not  in  this ;  for  the  title  under  the  will  had  vested  in  the 
heirs  before  the  statute,  (Norris  v.  Orimes,  6  Cal.  621)  and  the 
statute  could  not  divest  it  or  change  the  tenure. 

As  a  testator  may  dispose  of  his  property  to  take  effect  after  his 
death,  so  he  may  qualify  the  title ;  and  this  right  of  qualification 
comes  from  the  same  general  dominion  which  enables  him  to  devise 
the  property.  The  qualification  is  as  sacred  as  the  property.  If 
we  concede  the  power  of  the  father  to  will  his  property  to  his  o.hild, 
we  must  concede  his  power  to  prescribe  the  terms  on  which  the 
child  is  to  take  it.  The  probate  Court  cannot  interfere  with  those 
terms.  This  would  be  to  deny  the  power  of  the  father  to  provide 
from  his  own  property  for  his  child,  in  his  own  way.  It  would  be 
vesting  an  absolute  power  in  the  Probate  Court  over  estates,  and  to 
set  aside  the  disposition  of  the  testator.  The  Probate  Court  do^'S 
not  stand  in  loco  parentis.  No  Court  has  power  to  interfere  in 
such  a  case,  except  by  special  act. 

We  deny  that  any  Court,  either  Chancery  or  otherwise,  can  in- 
terfere with  the  testator's  dispoflition  of  his  property  by  will.    Tlie 
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remedy  is  solely  with  the  Legislature,  and  this  is  the  practice. 
(See  Williamson  v.  Berry,  8  How.  640.) 

But  if  Chancery  would  interfere  in  cases  of  testamentary  limita- 
tion, it  would  do  so  only  in  peculiar  instances;  when  the  testator^ 
if  living,  from  unforeseen  causes  would  himself  make  the  change; 
and  this  case  must  be  shown  by  the  bill. 

The  question  is  not  what  the  Chancellor  would  do  originally,  but 
what  the  testator  would  do  now.  The  Court  places  itself  in  the 
place  of  the  parent,  giving  effect  to  his  disposition ;  but  supposing 
from  unforeseen  circumstances,  that  if  living,  he  would  alter  the 
will  ?  It  does  not  imdertake  to  make  a  new  will  for  him,  or  to  alter 
the  old  will ;  for  as  it  is  the  law  that  he  may  make  a  will,  so  it  is 
the  law  that  the  dispositions  of  the  will  shall  prevail.  The  twenty- 
first  section  of  the  Probate  Act  was  not  designed  to  extend  the 
power  of  the  Court,  or  to  establish  the  unheard  of  power  of  judicial 
revocation  of  wills;  and  it  must  be  construed,  therefore,  to  refer 
only  to  cases  where  the  testator  has  not  fixed  the  disposition  of  his 
l»roperty,  as  to  the  time  and  mode  of  enjoyment,  by  will.  A  differ- 
ent principle  would  lead  to  infinite  confusion  and  injustice,  and 
starts  with  ignoring  one  of  the  plainest  rights  of  the  testator. 

If  the  exceptional  right  of  changing  the  disposition  of  the  will 
exists  at  all,  it  must  exist  in  the  Chancery  Court,  where  the  case 
would  be  tried  as  an  exceptional  case,  and  where  the  peculiar  cir- 
cumstances which  give  equity  would  have  to  be  stated  and  proved ; 
and  it  cannot  be  asserted  in  the  Probate  Court  as  a  general  right, 
to  be  exercised  in  all  cases,  whenever  the  Probate  Court  deems  it 
proper,  in  its  judgment,  to  overturn  the  directions  of  the  wilL 
Unless  this  be  so,  the  section  should  read :  "  An  Act  giving  power 
to  the  Probate  Court  to  set  aside  wills  whenever  they  think 
proper."     (8  How.  540.) 

The  will  in  this  case  operated  as  a  deed,  and  by  it  the  minors 
were  not  to  sell  or  to  dispose  of  the  property  until  they  all  came  of 
age.  This  intent  of  the  testator,  as  grantor,  was  defeated  by  this 
Probate  decree. 

The  property  was  already  invested  and  secured  to  the  children 
as  the  testator  himself  wished,  and.  the  Probate  Court  had  no  right 
to  change  the  property  for  the  purpose  of  another  mode  of  invest- 
ment. 
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This  case  presents  a  melancholy  proof  of  the  folly  of  allowing  a 
County  Judge  to  overrule  the  father  in  the  provision  the  latter 
made  for  his  children. 

V.  The  decree  is  void,  because  the  petition  does  not  correctly 
describe  the  property  to  be  sold.  It  is  erroneous  in  two  particulars. 
It  does  not  give  the  particular  interest,  or  the  general  sum  of  the 
estate^  It  states  the  quantum  of  the  interest  of  each  minor  to  be 
two  thousand  acres  —  it  was  four  thousand. 

Now  as  the  facts  must  be  stated,  this  case  is  brought  directly 
within  the  case  of  Townsend  v.  Oorden.  The  object  of  the  state- 
ment is  to  furnish  the  Court  with  materials  for  its  judgment.  As 
the  Court  must  pronounce  on  the  propriety  of  the  sale,  so  it  must 
be  furnished  with  materials  for  its  judgment.  It  does  not  follow, 
because  two  thousand  acres  should  be  sold  for  the  purpose  of  invest- 
ment, that  four  thousand  should  be  sold  for  the  same  purpose. 

Indeed,  it  would  be  a  good  answer  to  a  petition  for  a  sale,  that 
the  quantity  of  land  was  so  great;  at  least,  this  would  be  an 
objection  to  a  sale  of  all  of  it.  But  it  is  not  material  what  the 
Court  would  have  done.  The  law  is  plain  that  the  mistake  is  fatal. 
But  the  answer  is,  that  the  mistake  is  a  mistake  of  law.  It  looks 
very  much  like  a  mistake  of  fact,  and  it  is  not  material  whether 
the  mistake  of  fact  was  induced  by  a  mistake  of  law  or  not.  But 
how  does  it  appear  that  the  error  was  one  of  law  ?  It  did  not  fol- 
low, because  the  papers  were  set  out,  that  this  property  was  not 
common  property.  It  might  have  been,  and  the  petition  asserts  it 
was.  It  was  so  considered.  The  fact  that  the  decree  orders  the 
sale  of  all  the  interest  is  nothing,  or  that  the  petition  prays  for  a 
sale  of  all  the  interest.  According  to  this  argument,  if  a  single 
acre  were  asked  to  be  sold  in  a  given  tract,  the  whole  ranch  would 
pass  if  the  infant  owned  it.  The  interest  must  be  specified.  If 
the  petition  failed  to  describe  the  quantum  of  interest,  but  merely 
asked  to  sell  the  interest  of  the  heir,  the  description  would  be  fatally 
defective. 

Is  it  any  better  when  the  quantum  as  given  is  half,  or  less  than 
the  amount  ?  The  interest  of  the  heir,  following  the  specific  defini- 
tion, was  not  intended  to  embrace  a  larger  quantity  than  that  given, 
or  to  refer  to  other  land  than  that  given.     The  two  phrases  are  to 
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be  taken  together,  and  refer  to  the  same  estate.  But  we  deny  that 
it  is  at  all  important,  in  this  respect,  whether  the  mistake  was  one 
of  law  or  fact. 

If  tlie  guardian  construing  a  difficult  will,  should  petition  for  the 
sale  of  an  acre  of  land,  and  it  turned  out  that  the  ward  was  entitled 
to  a  thousand  acres,  would  any  one  hold  the  mistake  unimportant, 
because  he  was  misled  into  the  statement  by  a  misconstruction  of 
the  will?  The  fact  stated  was  as  to  the  quantity  of  the  interest; 
that  fact  was  important  to  determine  the  propriety  of  the  sale. 
The  statement  was  a  mistake  of  fact;  it  does  not  appear  that  it 
originated  in  a  mistake  of  law,  and  if  it  did,  it  comes  to  precisely 
the  same  thing.  The  mistake  was  just  as  injurious,  and  neither 
reason  or  authority  shows  any  distinction  between  mistakes  arising 
from  misconceptions  of  law  and  any  other  causes  of  error.  In 
Tovmsend  v.  Oorden,  the  property  in  suit  was  left  out,  we  pre- 
sume by  mistake  of  law,  in  supposing  there  was  no  necessity  to  put 
it  in ;  but  this  did  not  cure  the  error. 

The  petition  is  upon  special  facts,  with  a  prayer  for  particular 
relief  and  for  general  relief.  In  such  a  case  the  Court  can  only 
grant  that  special  relief,  or  such  general  relief  as  may  be  applicable 
to  the  particular  facts  set  forth.  {Truebody  v.  Jacobson,  2  Cal. 
269;  Story's  Eq.  PI.  sees.  41,  42.) 

If  the  Court  could  make  no  decree  upon  the  special  facts,  this 
defect  is  not  cured  by  the  prayer  for  general  relief,  for  the  defend- 
ant may  well  be  surprised  by  any  such  general  relief.     (Id.) 

VI.  The  decree  is  void,  because  the  petition  for  the  sale  was 
made  immediately  on  the  appointment  of  the  guardian. 

This  could  not  be  done.  The  statute  contemplates  that  a  sale  of 
the  ward's  land  shall  only  be  made  when  it  is  shown  that  the  estate 
is  insufficient  to  pay  the  ward's  expenses,  or  furnish  him  the  means 
of  support.  But  some  effort  must  be  made  to  make  the  estate  pro- 
ductive, or  at  least,  some  opportunity  given  to  ascertain  the  fact  of 
deficiency,  etc.,  or  the  reverse.  The  guardian  has  no  right  to  assume 
that  the  property  cannot  be  made  available  for  the  ward's  support. 

The  true  meaning  of  the  statute  is,  that  the  estate  in  the  hands 
and  under  the  management  of  the  guardian  has  been  ascertained, 
after  the  management  and  control  of  it  have  been  tried,  to  be  in- 
sufficient. 
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Crockett  &  Crittenden,  for  Respondents. 

I.  It  is  contended  that  only  an  interest  to  the  extent  of  two 
thousand  acres  —  that  is,  one-half  of  the  interest  of  each  of  the 
minors  in  the  land — was  sold  under  the  order  of  the  Probate  Court, 

The  record  of  the  proceedings  of  the  Probate  Court  shows,  on 
the  contrary,  that  all  the  interest  of  the  minors  was  intended  and 
ordered  to  be  sold,  and  was  actually  sold. 

It  is  true,  that  in  the  guardian's  petition  for  an  order  of  sale  an 
error  was  committed,  in  stating  the  quantity  of  interest  of  each  of 
the  minors.  It  was  represented  to  be  about  two  thousand  acres, 
when  in  fact  it  was  twice  as  great ;  and  the  error  in  this  statement 
may  have  originated,  as  suggested  by  the  appellant's  counsel,  in 
the  supposition  that  the  property,  having  been  acquired  after  the 
testator's  marriage,  was  common  property,  and  that  one-half  of  it 
belonged  to  the  guardian  herself  as  his  widow. 

But  the  error  is  one  which  could  not  have  influenced  the  action 
of  the  Probate  Court.  The  will  of  Henry  D.  Fitch  was  before  that 
Court,  and  all  the  facts  in  regard  to  the  origin  and  nature  of  the 
title  of  the  minors  to  the  land.  It  is  to  be  presumed  that  the  Court 
applied  the  law  correctly,  and  according  to  its  own  judgment,  and 
without  any  regard  to  the  erroneous  legal  conclusion  of  the  guard- 
ian in  respect  to  the  comparative  interests  of  herself  and  her  chil- 
dren ;  and  that  it  dealt  with  the  subject  in  view  of  the  interests  of 
the  minors  under  the  law,  ^nd  not  as  they  existed  in  the  apprehen- 
sion of  the  guardian. 

The  error  might  have  been  material,  and  might  have  presented 
most  formidable  ground  of  objection,  if  the  petition  and  order  of  sale 
had  been  in  the  form  which  is  assumed  by  the  argument  of  appel- 
lant's counsel.  If  the  petition  had  been  only  for  the  sale  of  an  in- 
terest of  each  of  the  minors  to  the  extent  of  two  thousand  acres,  and 
the  Court  had  ordered  a  sale  only  of  that  interest,  yet  the  guardian 
had  proceeded  to  sell  the  whole  and  a  greater  interest,  she  would 
have  exceeded  her  authority,  and  the  sale  would  have  been  void  for 
the  excess.  Perhaps  even  a  confirmation  by  the  Court  of  such  a 
sale  would  not  have  given  it  validity.  It  is  to  just  such  a  case  as 
the  one  now  supposed  that  Shriver's  Lessee  v.  Lyrm  et  al.,  (2  How. 
43)  cited  by  appellants'  counsel,  refers. 

Cal  Bbp.  XX. —  24 
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But  this  case  is  different.  Here  the  petition  of  the  guardian  was 
for  the  sale  of  the  whole  interest  of  the  minors  in  the  land,  and  they 
were  all  before  the  Court;  the  order  of  the  Court  was  for  the  sale 
of  all  the  right,  title  and  interest  of  the  minors ;  the  sale  was  made 
of  all  their  right,  title  and  interest ;  and  that  sale  was  confirmed. 

The  error  of  the  guardian  in  stating  her  opinion  as  to  the  extent 
of  the  interest  of  each  minor,  did  not  mislead  the  Court,  and  was 
not  the  cause  of  this  action.  Ifeither  the  petition  nor  the  order 
was  for  a  sale  of  an  interest  of  each  minor  to  the  extent  of  two 
thousand  acres,  but  of  the  entire  interest,  whatever  it  might  be. 

It  is  said  that  this  error  may  have  induced  the  Judge  to  or- 
der the  sale,  when,  had  he  known  that  the  interest  was  twice  as 
great  as  represented,  he  might  have  ordered  a  sale  of  only  a  part  of 
the  interest  of  each  minor,  or  refused  the  order  altc^ttier.  This 
is  to  allege  merely  that  the  Judge  was  mistaken  as  to  the  lawy 
that  with  the  facts  before  him,  he  had  adopted  the  erroneous  l^al 
conclusion  of  the  guardian.  We  might  safely  admit  that  he  did 
Fo  err,  and  was  led  into  the  error  by  the  guardian,  and  that,  but  for 
that  error,  he  would  have  refused  the  order.  That  would  only  show 
that  in  the  exercise  of  its  jurisdiction  the  Court  erred ;  it  would  not 
show  that  the  Court  had  no  jurisdiction,  and  that  its  proceedings  are 
void.  It  is  the  latter  proposition  that  must  be  established  by  the  ap- 
pellants before  they  can  recover  from  the  respondent,  who  pur^ 
chased  the  land  upon  the  faith  of  the  decrees  of  sale  and  confirma- 
tion. No  mere  irregularity  will  aid  the  appellants  in  this  action,, 
in  which  the  order  of  the  Court  is  collaterally  questioned. 

It  has  been  said  by  this  Court,  in  Stuart  v.  Allen,  (16  Cal.  473) 
that  "  it  is  immaterial,  so  far  as  the  question  of  jurisdiction  is  con- 
cerned, whether  the  statements  of  the  petition  are  true  or  not  —  the 
jurisdiction  resting  upon  the  averments  of  the  petition,  not  upon 
proof  of  them."  This  is  a  plain  principle,  too  often  recognized  by 
Courts  to  be  now  controvertible.  If  the  guardian  had  alleged  in 
her  petition  that  the  Rancho  Sotoyome  contained  only  four  and  a. 
half  leagues,  and  that  each  of  the  minors  had  an  interest  to  the  ex- 
tent of  two  thousand  acres,  and  had  prayed  that  a  sale  of  the  whole 
interest  of  the  minors  should  be  made,  and  the  sale  had  been  ordered 
and  made  of  their  interesty  it  could  not  have  affected  the  jurisdiction. 
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of  the  Court.  Much  less  could  such  a  result  be  produced  by  the 
error  actually  committed  by  the  guardian,  which  was  one  of  law. 

If,  in  the  case  supposed  of  misrepresentation  or  error  in  respect 
to  the  quantity  of  land  in  the  rancho,  a  sale  had  been  ordered  and 
made  of  the  interest  of  the  minors,  without  any  measurement,  there 
might  have  been  room  for  a  proceeding  against  the  original  pur- 
chasers, to  set  aside  the  sale  on  the  ground  of  gross  mistake.  But 
that  is  a  very  different  question  from  the  one  of  jurisdiction.  And 
it  is  to  be  cAserved  that  here  there  is  no  such  ground,  because  by 
the  order  the  land  was  to  be  surveyed  before  the  sale,  and  divided 
into  suitable  tracts,  and  it  was  so  surveyed  and  sold. 

Further,  this  question  of  the  extent  of  the  interests  of  the  minors 
is  one  which  could  not  by  any  possibility  affect  a  purchaser,  for  the 
sale  was  made  of  the  whole  land.  The  widow  and  adult  heirs  united 
in  it.  The  whole  purchase  money  came  to  the  guardian's  hands^ 
and  it  is  to  be  presumed  she  retained  the  full  proportion  coming  to 
the  minors.  We  submit,  therefore,  that  if  any  interest  of  the 
minors  passed  by  the  sale,  their  whole  interest  passed  to  the  pur- 
chasers. 

II.  The  appellants  assert,  however,  that  no  title  whatever  passed 
by  virtue  of  the  sale  and  conveyances  made  by  order  of  the  Probate 
Court,  because,  first,  the  petition  does  not  state  facts  sufficient  to 
authorize  a  sale ;  and  second,  the  will  of  the  testator  prohibited  the 
action  of  the  Court. 

1st.  As  to  the  sufficiency  of  the  petition.  From  the  form  in 
which  the  appellants'  counsel  state  their  proposition,  they  seem  to 
suppose  that  if  the  facts  stated  are  not  sufficient  to  authorize  a 
sale,  it  would  necessarily  follow  that  no  title  passed  by  the  sale. 
But  this  is  unquestionably  not  so.  The  distinction  must  be  kept 
in  view  between  what  is  requisite  to  give  the  Court  power  to 
act  at  all  and  what  is  requisite  to  justify  its  action  in  a  particular 
manner;  between  questions  of  jurisdiction  and  questions  of  regu- 
larity; between  that  class  of  objections  which  make  the  act  of  a 
Court  absolutely  void,  and  that  other  class  which  make  its  act 
voidable  on.  appeal. 

Now,  a  petition  to  the  Probate  Court  may  be  sufficient  to  give 
jurisdictiooy  thou{^  upon  the  facto  stated  in  it  the  action  of  the 
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Court  is  clearly  erroneous.  For  example  an  administrator  apply- 
ing for  a  sale  of  real  estate,  must  show  certain  things  in  respect  to 
the  condition  of  the  estate  in  order  to  give  the  Court  jurisdiction. 
(Sec.  165,  Probate  Ajct.)  In  accordance  with  this  requirement  he 
presents  his  verified  petition,  setting  forth  "  the  amount  of  personal 
estate  that  has  come  to  his  hands,  and  how  much  thereof  remains 
undisposed  of;  the  debts  outstanding  against  the  deceased,  a  de- 
scription of  all  the  realestateof  which  the  intestate  died  seized,  and 
the  condition  and  value  of  the  respective  portions  and  lots,  and  the 
names  and  ages  of  the  heirs  of  the  deceased ;  thereupon,  due  notice 
Jbeing  given,  the  jurisdiction  attaches,  and  no  error  of  the  Court  in 
determining  upon  the  petition  will  render  its  decree  void,  or  affect 
the  title  of  a  purchaser.  Though  it  may  be  perfectly  apparent, 
upon  the  shoAving  of  the  administrator,  that  no  sale  is  necessary ; 
though  a  reversal  of  the  order  of  sale  on  appeal  would  be  inevitable ; 
yet  if  the  Court  makes  such  an  order,  and  no  appeal  is  prosecuted, 
.and  it  is  carried  into  effect,  and  the  sale  made  and  confirmed,  it  can 
never  be  questioned,  and  the  title  acquired  by  the  purchaser  is  as 
perfect  as  if  the  legal  conclusion  of  the  Court  involved  in  the  order 
ihad  been  fully  warranted  by  the  facts. 

•.  FoT  such  an  error  of  law,  the  order  can  no  more  be  drawn  in 
question  collaterally  than  it  could  be  for  error  in  fact,  as  if  the 
facts  stated  in  the  petition  were  sufficient  to  give  jurisdiction  and 
to  justify  the  order,  but  were  untrue. 

The  principle  that  the  judgment  of  a  Court  is  conclusive,  and 
cannot  be  collaterally  attacked,  is  just  as  applicable  to  the  proceed- 
ings of  Courts  of  limited  jurisdiction,  when  that  jurisdiction  has 
once  attached,  as  to  the  proceedings  of  Courts  of  general  jurisdic- 
tion; and  it  has  been  recognized  in  cases  innumerable.  The  au- 
thorities in  support  of  it  are  collected  in  4  Phil,  on  Ev.,  Cowen  & 
HilFs  notes,  pp.  11,  12,  64,  65,  139-42,  179-80,  297.  (And  see 
Jackson  v.  Robinson,  4  Wend.  486 ;  Jackson  v.  Crawford,  12  Id. 
633 ;  Sheldon  v.  Wright,  1  Selden,  512 ;  Stuart  v.  Allen,  16  Cal. 
478;  Perkins  v.  Fairfield,  11  Mass.  226;  Thompson  v.  Tolmic 
2  Pet  157;  Grignons  Lessee  v.  Astor,  2  How.  341;  McPherson 
V.  Cvnliff,  11  Serg.  &  Rawle,  433;  Lightfoot  v.  Doe,  1  Ala.  479; 
Alexander  v.  Maverick,  18  Tex.  196;  O^orge  v.  Waters,  19  Id. 
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370 ;  Hyman  v.  Campbell,  6  Porter,  219 ;  Lynch  v.  Baxter,  4  Tex. 
441;  Thompson  v.  Tolmie,  2  Pet.  157;  Estate  of  Cook,  14  Cal. 
129;  Sargeant  v.  State  Bank  of  India/na,  12  How.  385;  United 
States  V.  Aredondo,  6  Pet.  729;  4  Phil,  on  Ev.  62,  n.  42.) 

These  cases  fuDy  establish  the  doctrine,  that  when  once  tihe  Pro- 
bate Court  has  acquired  jurisdiction,  no  matter  "how  extraordi- 
nary or  erroneous  "  its  determination  and  proceedings  may  be,  its 
judgment  or  decree  cannot  be  impeached  or  invalidated  in  a  collat- 
eral action ;  and  that  a  purchaser  under  an  order  of  the  Court  can 
be  affected  by  no  error  or  mistake  of  the  Court,  and  need  look  no 
further  back  than  to  the  order  itself. 

The  appellants  here  must  show,  not  that  the  petition  was  "  insuf- 
ficient to  authorize  a  sale,"  but  insuificient  to  give  the  Probate 
Court  jurisdiction.  This  must  be  determined  by  the  statute.  The 
cases  in  which  a  guardian  may  sell  his  ward's  land  are  specified  in 
the  fifteenth,  twentieth  and  twenty-first  sections  of  the  Act  to  pro- 
vide for  the  Appointment  and  prescribe  the  Duties  of  Guardians. 
(Wood's  Dig.  429.) 

Certainly,  the  petition  of  Josefa  Carrillo  de  Fitch,  as  guardian, 
presented  one  of  the  cases  mentioned  in  the  statute ;  for  the  very 
ground  of  the  application  was  that  the  income  of  the  estate  of  the 
minors,  as  it  then  existed,  was  not  sufficient  to  maintain  and  edu- 
cate them,  and  the  very  object  of  the  proposed  sale  was  so  to  con- 
vert it  as  to  provide  for  their  support  and  education. 

Was  the  case  properly  presented,  and  in  such  form  as  to  give  t<J 
the  Court  power  to  act  in  the  matter  ?  All  that  is  required  by  the 
statute  to  obtain  an  order  of  sale  is,  that  "  the  guardian  shall  pre- 
sent to  the  Probate  Court  of  the  county  in  which  he  was  appointed 
guardian,  a  petition  therefor,  setting  forth  the  condition  of  the  es- 
tate of  his  ward,  and  the  facts  and  circumstances  on  which  the  pe- 
tition is  founded,  tending  to  show  the  necessity  or  expediency  of  a 
sale ;  which  petition  shall  be  verified  by  the  oath  of  the  petitioner.'^ 

Here  the  petition  was  presented  to  the  Probate  Court  of  the 
county  in  which  she  was  appointed ;  it  was  verified ;  it  set  forth  the 
condition  of  the  estate  of  the  wards ;  and  it  stated  various  facts  and 
circumstances  as  tending  to  show  that  a  sale  was  necessary  or  ex- 
pedient   Literally,  and  fully,  it  complied  with  the  statute. 
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It  is  contended,  however,  by  the  appellants'  counsel,  that  the 
Probate  Court  cannot  direct  a  sale  for  the  purpose  of  paying  the 
debts  of  a  minor,  or  providing  for  his  support  and  education,  unless 
the  personal  estate  and  the  income  of  the  real  estate  is  insufficient 
for  that  purpose ;  and  upon  this  point  they  cite  Bloom  v.  Burdick, 
1  Hill ;  Corwin  v.  Merritt,  4  Barb. ;  and  Gregory  v.  McPherson, 
13  Cal.  562. 

If  this  were  so,  it  would  not  touch  the  question  of  jurisdiction, 
and,  consequently,  would  not  affect  the  validity  of  the  sale. 

In  relation  to  sales  by  administrators,  our  statute  (Probate  Act, 
sees.  154-5)  says,  that  when  the  personal  estate  is  insufficient,  the 
administrator  may  sell  real  estate  upon  the  order  of  the  Court,  and 
that  to  obtain  such  order  he  shall  in  his  petition  "set  forth  the 
amount  of  personal  estate  that  has  come  to  his  hands,  and  how 
much  thereof,  if  any,  remains  undisposed  of ; "  thus,  according  to 
the  above  authorities,  making  these  averments  essential  to  give 
jurisdiction. 

The  guardian  is  only  required  to  set  forth  "  the  condition  of  the 
estate  of  his  ward." 

In  the  one  instance  a  specific  averment  is  required  of  a  partic- 
ular fact  going  to  show  the  condition  of  the  estate.  If  that  averment 
is  not  made,  it  might  reasonably  be  urged  that  no  foundation  was 
laid  for  the  action  of  the  Court.  In  the  other  instance,  the  statute 
specifies  no  particulars,  but  demands  merely  a  statement  of  the  con- 
dition of  the  estate,  which,  of  course,  may  be  in  terms  more  or  less 
general  and  indefinite.  If  not  sufficiently  explicit,  the  Court  may 
require  a  further  showing,  but  no  specified  averments  being  made 
essential  by  the  statute,  an  insufficient  statement  would  give  no 
ground  for  a  question  of  jurisdiction.  It  is  to  be  observed,  that  in 
respect  to  all  the  proceedings  preliminary  to,  and  which  are  the 
foimdation  of,  a  sale  of  property,  there  are  marked  differences  be- 
tween those  provisions  of  our  statute  which  relate  to  sales  by 
executors  and  administrators,  and  those  which  relate  to  sales  by 
guardians,  the  law  plainly  intending  to  give  to  the  Court  in  the 
latter  case  a  much  wider  discretion,  and  one  less  trammeled  in  its 
exercise. 

Even  if  It  were  essential  that  a  gurdian,  as  well  as  an  adminis- 
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trator,  should  show  by  his  petition  what  personal  estate  has  come  to 
his  hands,  and  how  miich  of  it  remains  undisposed  of,  it  has  been 
done  here;  for  the  guardian's  petition  shows  all  the  property  be- 
longing to  the  estate  and  under  the  ruling  of  this  Court  in  Stuart 
V.  Allen,  that  is  sufficient. 

But  the  appellants'  counsel  is  altogether  mistaken  in  supposing 
that  the  statute  requires  anything  of  the  sort.  It  is  true  that  a  sale 
to  pay  debts  (Wood's  Dig.  429,  sec.  16)  can  only  be  made  when 
the  personal  estate,  and  the  income  of  the  real  estate,  are  insuffi- 
cient to  pay  them;  but  there  is  no  such  restriction  whatever  in 
respect  to  sales  for  the  maintenance  and  education  of  a  minor.  The 
statute  only  provides  that  "  when  the  income  of  the  estate  of  any 
person  under  guardianship  shall  not  be  sufficient  to  maintain  the 
ward  and  his  family,  or  to  educate  his  family,  or  to  educate  the 
ward  when  a  minor,  his  guardian  may  sell  his  real  estate  for  that 
purpose,  upon  obtaining  an  order  therefor,"  etc.  It  draws  no  dis- 
tinction whatever  between  real  and  personal  estate,  but  makes  the 
sale  of  real  estate  dependent  only  upon  the  contingency  of  an  in- 
sufficiency of  the  income  of  the  whole  estate,  real  and  personal ;  and 
that  fact  the  guardian  in  her  petition  did  allege  and  show. 

The  material  fact,  and  the  only  one  which  it  can  be  contended  it 
was  requisite  to  state  in  order  to  give  jurisdiction  to  the  Court,  was 
the  fact  that  the  income  of  the  estate  was  insufficient  for  the  main- 
tenance and  education  of  the  minors.  The  statement  of  other  facts, 
by  way  of  argument,  and  as  special  and  peculiar  reasons  for  the 
action  of  the  Court,  could  not  divest  its  jurisdiction.  In  the  lan- 
guage of  this  Court  in  Stuart  v.  Allen,  "so  far  the  petition  pre- 
sented all  the  facts  necessary  to  give  the  Court  jurisdiction  of  the 
matter  of  the  sale;  and  this  was  enough,  whatever  else  w^as  in- 
serted, to  support  its  action  when  attacked  collaterally." 

If  this  be  not  so,  then  every  purchaser  at  a  guardian's  sale  is  a 
guarantor  of  the  correctness  of  the  conclusion  drawn  by  the  Judge 
from  the  facts  presented  upon  the  application,  and  takes  a  title 
subject  to  be  divested  either  by  a  reversal  of  the  order  of  sale  on 
appeal,  or  by  the  opinion  of  some  other  Judge,  in  a  collateral  ac- 
tion, that  it  was  error  to  make  the  order. 

2d.  It  is  contended  that  the  Probate  Court  had  no  jurisditcion, 
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because  the  will  of  Henry  D.  Fitch  prohibited  the  disposition  of  the 
property,  and  to  make  the  sale  was  to  defeat  the  intention  of  the 
will. 

The  appellants'  counsel,  we  think,  is  mistaken  in  supposing  that 
the  clause  in  reference  to  the  taking  out  of  his  share  by  each 
devisee,  one-half  on  his  coming  of  age,  and  one-half  on  the  coming 
of  age  of  all  the  devisees,  imposes  any  restriction  upon  the  power 
of  the  heirs  to  dispose  of  their  respective  interests.  Its  effect  was 
only  to  postpone  their  actual  enjoyment  of  the  property.  The  in- 
terest of  each  heir  in  his  share  vested  upon  the  death  of  the  testator, 
but  the  heir  was  only  to  take  possession  of  one-half  when  he  should 
become  of  age,  and  of  the  other  half  when  the  youngest  heir  should 
become  of  age.  It  was  a  devise  of  the  property,  subject  to  a  tem- 
porary possession  of  another,  with  a  right  probably  in  the  heir  to 
all  the  profits  and  income  of  his  share  from  the  time  the  title  vested 
in  him,  because  the  will  makes  no  other  disposition  of  such  profits 
and  income,  and  expresses  no  intention  that  they  shall  be  applied  to 
the  conunon  benefit  of  all  the  heirs.  The  title  being  in  the  heir,  he 
could  certainly  sell  subject  to  the  delay  of  possession,  and  could 
give  to  the  purchaser  the  right  he  himself  had  to  the  income  of  the 
property  until  the  right  of  possession  should  arise.  The  effect  of 
this  clause  is  the  same  as  if  there  had  been  a  devise  t>f  land  subject 
to  a  lease  by  the  testator  for  a  term  of  years,  it  being  directed  by 
the  will  that  the  devisee  should  have  the  rents  and  profits  until  the 
expiration  of  the  term.  Who  would  contend,  in  such  a  case,  either 
that  the  devisee  had  no  disposing  power  over  the  property  subject 
to  the  lease,  or  that  the  Probate  Court  could  not  direct  its  sale  if 
the  devisee  were  a  minor  ? 

The  power  of  the  Probate  Court  extends  to  the  sale  of  any  "  real 
estate  "  of  the  minor.  It  is  not  in  any  manner  dependent  upon  the 
condition  of  the  estate  in  respect  to  the  minor's  right  of  possession 
and  enjoyment.  The  statute  imposes  no  condition,  even  that  such 
a  sale  shall  not  be  made  contrary  to  the  provisions  of  the  will  under 
which  it  was  acquired.  It  gives  to  the  Probate  Court  all  that  juris- 
diction over  the  estates  of  minors,  and  the  disposition  of  them  for 
the  support  and  maintenance  of  minors,  which  in  England,  and  in 
many  of  the  United  States,  is  exercised  by  Courts  of  Chancery* 


Digitized  by 


Google 


SUPREME  COURT— JULY  TERM,  1862.         377 

■I     "ll'  III.  M        ■     ■    I     .1.    I..  i^     I 

Fitch  9.  Miller. 

And  these  Courts  have,  in  innumerable  instances,  where  not  pro- 
hibited by  positive  law,  allowed  maintenance  to  infants,  contrary  to 
the  directions  of  wills  under  which  they  claimed,  and  not  only  out 
of  the  income  of  their  estate,  but  out  of  the  principal,  and  even  out 
of  the  income  of  property  in  which  the  infants  had  only  a  con- 
tingent or  defeasable  interest.  (Inwood  v.  Twyne,  Amb.  419; 
Brovm  v.  Temperley,  3  Russ.  263;  McDermoi  v.  Kealsy,  Id.  264; 
and  see  the  numerous  authorities  on  this  point  referred  to  by  Mr» 
Justice  Nelson  in  Williamson  v.  Berry,  8  How,  556.) 

Some  of  these  authorities,  it  is  true,  distinguish  between  real  and 
}>ersonal  estate,  in  the  exercise  of  this  power,  because  of  the  conse- 
quences which  would  follow  from  a  change  of  real  into  personal 
estate ;  but  such  distinctions  are  inapplicable  here,  where  no  such 
consequences  result,  and  still  more  clearly  inapplicable  in  a  ques- 
tion like  this,  concerning  the  power  of  the  Probate  Court,  because 
that  Court  is  expressly  authorized  to  sell  real  estate,  as  well  as 
personal,  to  provide  support  and  maintenance  for  infants.  And 
this  distinction  does  not  weaken  the  force  of  those  authorities  upon 
the  proposition  for  which  we  cite  them,  which  is,  that  Courts  of 
Chancery  have  always  taken  it  upon  themselves  to  disregard  the 
provisions  of  a  will  in  this  matter. 

If,  then,  the  will  of  Henry  D.  Fitch  were  construed  to  prohibit 
any  alienation  of  the  interest  of  the  minors,  until  the  youngest 
should  become  of  age,  or  to  direct  an  accumulation  till  that  time  — 
neither  of  which  constructions  can  be  givai — it  would  not  divest 
the  Court  of  the  power  which  the  law  has  conferred,  and  which  is 
an  unlimited  power,  to  direct  a  sale  whensoever  it  appears  to  the 
Court  that  "  it  is  necessary,  or  would  be  beneficial  to  the  ward,''^ 
that  his  real  estate  should  be  sold. 

This  is  the  same  enlarged  authority  which  was  conferred  upon 
the  Court  of  Chancery  in  New  York  by  the  Act  of  the  ninth  of 
April,  1814,  (Laws  of  1814,  128)  and  without  that  restriction 
afterwards  imposed  by  statute  in  that  State,  '^that  nothing  con- 
tained in  this  Act  should  authorize  the  sale  or  disposition  of  any 
lands  or  term  against  the  provisions  of  any  last  will  or  conveyance.*'^ 

The  case  of  Williamson  v.  Berry  (8  How.  495)  cited  by  appel- 
lants' counsel,  we  rely  upon  as  strongly  in  our  favor.     (See,  also. 
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Clark  V.  Van  Surley,  15  Wend.  436;  and  Cochran  v.  Van 
Surley,  20  Wend.  365.) 

The  question  of  the  unconstitutionality  of  these  Acts  was  raised 
in  these  cases,  not  on  the  ground  that  it  was  beyond  the  power  of 
the  Legislature  to  authorize  a  disposition  of  the  estate  of  minors  in 
violation  of  the  will,  for  it  seems  to  have  been  conceded  that  this 
could  be  done  by  a  general  law;  but  on  the  ground  that  it  was 
done  by  a  private  act.  Those  Courts  declared  these  Acts  constitu- 
tional, and  they  went  further  than  the  Supreme  Court  of  the 
United  States,  for  they  held  that  the  objections  urged  against  the 
proceedings  of  the  Chancellor,  however  well  founded,  did  not  make 
them  void,  and  they  could  not  be  collaterally  attacked.  We  respect- 
fully refer  the  Court  to  the  opinions  of  Mr.  Justice  Bronson  in  15 
Wend.  439  and  Chancellor  Walworth  in  20  Wend.  370,  as  con- 
clusive arguments,  both  upon  reason  and  authority,  in  support  of 
the  power  of  the  Legislature  to  make  proper  provision  for  infants, 
or  to  change  the  form  of  their  estate,  in  defiance  of  the  will  under 
which  they  hold  their  property.  As  Mr.  Justice  Bronson  observes, 
to  affirm  that  the  exercise  of  such  a  power  deprives  an  infant  of 
any  constitutional  right,  "is  little  better  than  saying  that  an  in- 
fant has  a  constitutional  right  to  grow  up  in  ignorance,  or  enjoy 
the  chartered  privilege  or  suflfering  for  the  want  of  necessary  food 
and  raiment." 

3d.  The  appellants  further  contend  that,  instead  of  selling  the 
land,  this  Court  proceeded  to  barter  it  off,  and  they  quote  from  the 
opinion  of  the  majority  of  the  Court  in  Williamson  v.  Berry,  cer- 
tain remarks  as  to  the  meaning  of  the  word  "sale." 

However  correct  that  opinion  may  be,  it  has  no  application  to 
the  case  before  this  Court.  The  facts  are  altogether  different.  Here 
was  no  order  for  an  exchange  of  lands,  nor  for  any  conveyance  in 
satisfaction  of  antecedent  debts,  but  for  a  sale  of  the  interest  of  the 
minors  in  the  land.  The  words  of  the  order  are,  "  that  the  said 
Josefa  Carrillo  de  Fitch  have  leave  and  authority  to  sell,  at  public 
auction,  the  right,  title  and  interest  of  the  said  minor  children,"  etc., 
"  in  and  to  the  rancho  and  lands  called  Sotoyome,  situated  in  the 
county  of  Sonoma."  The  order  then  proceeds  to  give  directions  as 
to  the  mannes  in  which  the  sale  should  be  made,  and  as  to  the 
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division  of  it.  into  suitable  parcels ;  and,  in  accordance  with  the  pe- 
tition, it  permits  the  widow  and  adult  heirs  to  become  purchasers 
to  the  extent  of  their  respective  interests. 

It  is  the  last  clause  which  the  appellants'  counsel  supposes  to 
change  the  character  of  the  transaction,  and  make  it  something  else 
than  a  sale  for  money  or  on  time.  But  this  is  not  so.  The  land 
was  held  in  undivided  interests  by  the  guardian,  the  adult  heirs, 
and  the  minor  heirs.  A  sale  of  the  interests  of  the  minor  heirs 
alone  would  not  have  realized  as  much,  nor  have  been  so  beneficial 
to  them,  as  if  their  interests  were  sold  in  connection  with  those  of 
all  their  cotenants.  This  was  the  representation  of  the  guardian, 
and  she  and  the  adult  heirs  consented  to  unite  in  the  sale,  so  as  to 
give  to  each  purchaser  a  full  and  complete  title  to  a  specified  tract. 
They  only  reserved  to  themselves  the  right  to  bid  to  the  extent  of 
their  several  interests.  If  they  should  go  beyond  that,  they  were 
to  occupy  the  position  of  any  other  purchaser.  The  result  was  to 
effect  a  sale  upon  the  terms  prescribed  in  the  order  —  that  is,  for 
cash,  or  notes  and  mortgages  —  of  all  the  interests  of  the  minors, 
for  an  enhanced  price.  Nothing  would  remain  to  be  done  after 
the  sale  but  a  division  of  the  proceeds. 

This  mode  of  making  the  sale  was  greatly  to  the  advantage  of 
the  minors,  and  it  was  certainly  competent  for  the  Court  to  direct 
it  to  be  so  made.  The  Court  has  a  general  authority  in  this  matter, 
and  is  not  limited  in  the  exercise  of  its  power  to  a  specified  mode 
of  sale.  It  may  take  into  consideration  the  condition  of  the  title, 
and  the^  peculiar  circumstances  of  the  estate  of  the  minors,  and  so 
order  the  sale  as  to  make  their  property  bring  the  best  price.  That 
it  was  intended  to  confer  such  a  discretion  results  from  the  reason 
and  necessity  of  the  case,  and  from  the  absence  of  any  negative 
provision  in  the  law,  and  from  the  power  given  in  respect  to  the 
terms  of  sale  and  the  time  of  payment. 

Under  the  same  circumstances,  and  under  a  law  similar  to  our 
own,  a  sale  in  the  same  maimer  was  made  in  the  State  of  Texas. 
(Reid  V.  Allen,  18  Texas,  242.) 

III.  There  is  yet  another  proposition  of  the  appellants'  counsel 
in  denial  of  the  jurisdiction  of  the  Probate.  Court. 

It  is,  that  the  will  having  been  executed  under  the  Mexican  law, 
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the  estate  of  the  minors  was  beyond  the  reach  of  the  Probate  Cour!;, 
and  that  Court  could  neither  appoint  a  guardian,  nor  order  a  sale. 
The  authorities  relied  on  to  support  this  idea  are  Castro  v.  Castro, 
6  Cal.  158,  and  Grimes  v.  Norris,  6  Id.  621. 

The  former  case  decides  that  in  England  and  the  United  States 
a  will  is  regarded  as  a  conveyance,  and  takes  effect  as  a  deed,  on 
proof  of  its  execution,  unless  there  be  some  express  statute  requir- 
ing it  to  be  probated ;  that  it  did  not  appear  that  there  ever  was 
a  Court  of  Probate  in  California  under  the  Mexican  rule,  and  that 
devisees  under  a  will  became,  therefore,  immediately  entitled  upon 
the  death  of  the  testator.  The  latter  case  affirms  this  doctrine, 
and  holds  that  our  statute  does  not  require  wills,  made  prior  to  the 
passage  of  the  statute  of  wills,  to  be  probated,  and,  consequently, 
that  tie  Probate  Court  had  no  jurisdiction  to  pass  upon  such  a 
will. 

Now,  it  would  seem  that  the  vesting  of  the  estate  in  a  minor  im- 
mediately upon  the  death  of  the  testator,  should  be  a  reason  why 
the  Court  ought  to  appoint  him  a  guardian,  and  why  there  ought  to 
be,  somewhere,  authority  to  manage  his  estate.  Nor  can  we  per- 
ceive the  force  of  the  argument  that  nobody  ought  to  be  appointed 
to  administer  a  minor's  estate,  because  he  has  an  estate  to  be  ad- 
ministered. 

Nor  does  it  follow  that  because  the  Probate  Court  cannot  act 
upon  a  will  which  took  effect  in  1849,  that  tiiat  Court  cannot  ap- 
point a  guardian  of  the  estate  of  a  minor  acquired  under  such  a 
will.  It  is  a  question  of  authority,  to  be  decided  by  the  statute* 
Now,  the  statute  does  not  give  that  Court  power  to  admit  to  pro- 
bate a  will  made  prior  to  1850.  That  is  the  ground  of  the  decision 
in  Orimes  v.  Norris. 

But  the  statute  does  give  to  the  Probate  Judge  of  each  county 
power  to  appoint  a  guardian  for  all  minors  who  "have  no  guardians 
legally  appointed,"  and  "  who  are  inhabitants  or  residents  in  the 
same  county,  or  who  shall  reside  without  the  State  and  have  estate 
within  the  county."  There  are  no  other  limitations  than  these  upon 
the  power  of  the  Judge  to  appoint ;  certainly  there  are  none  what- 
ever which  make  the  power  of  appointment  in  the  least  degree  de- 
pendent upon  the  time  at  which  the  estate  of  the  minor  was  vested 


Digitized  by 


Google 


SUPREME  COURT  — JULY  TERM,  1862.         881 

Fitch  V.  Miller. 

in  him.  Any  such  distinction  would  be  senseless,  for  the  necessity 
of  guardianship  results  from  the  ownership  of  property,  not  from 
the  period  of  its  acquisition. 

NoETON,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J. 
and  Cop?:,  J.  concurring. 

This  is  an  action  of  ejectment,  in  which  the  plaintiffs  claim  title 
to  the  premises  in  dispute  as  devisees  under  the  will  of  Henry  D. 
Fitch,  deceased,  and  the  defendants  claim  title  under  a  sale  of  the 
same  premises  by  the  guardian  of  said  devisees,  under  the  order  of 
a  Probate  Court,  and  the  question  for  decision  is,  whether  the  pro- 
visions of  the  statute  under  which  such  sale  was  made,  were  com- 
plied with  in  the  particulars  essential  to  the  validity  of  the  title  a-*- 
quired  by  the  purchasers.  The  proceedings  were  not  conducted 
with  the  careful  regard  to  the  directions  of  the  statute  which  their 
importance  required,  and  various  irregularities  appear  in  the  rec- 
ord. The  point  of  difficulty  in  this,  as  in  other  similar  cases,  is  to 
see  that  the  safeguards  provided  by  the  law  for  the  protection  of  the 
estates  of  infants  against  the  frauds  or  negligence  of  those  to  whos  » 
care  they  are  necessarily  intrusted  have  been  observed,  and  at  th » 
same  time  not  to  allow  innocent  purchasers  to  be  divested  of  their 
property  by  minute  objections  to  the  form  or  manner  in  which  the 
proceedings  have  been  conducted  not  affecting  their  substance.  The 
difficulty  of  some  of  the  objections  raised,  and  the  importance  of 
this  case,  as  well  on  account  of  the  valiie  of  the  property,  as  of  the 
influence  of  its  decisions  in  affecting  the  rights  of  parties  under 
such  sales,  induced  us  to  order  a  reargument  After  a  careful  con- 
sideration of  these  objections,  we  are  satisfied  that  they  are  not 
sufficient  to  show  that  the  proceedings  were  detective  in  substance, 
so  as  to  render  a  title  under  them  void. 

In  order  to  render  the  sale  effectual  to  confer  a  valid  title,  the 
Probate  Court  must  have  acquired  jurisdiction  of  the  case  by  the 
presentation  of  a  proper  petition  by  the  guardian.  What  shall  be 
the  contents  of  such  a  petition,  is  prescribed  by  section  twenty-four 
of  the  "  Act  to  provide  for  the  Appointment  and  Prescribe  the  Du- 
ties of  Guardians,"  which  is  as  follows :  "  To  obtain  an  order  for 
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such  sale,  the  guardian  shall  present  to  the  Prohate  Court  of  the 
county  in  which  he  was  appointed  guardian,  a  petition  therefor,  set- 
ting forth  the  condition  of  the  estate  of  his  ward,  and  the  facts  and 
circumstances  on  which  the  petition  is  founded  tending  to  show  the 
necessity  or  expediency  of  a  sale,  which  petition  shall  be  verified  by 
the  oath  of  the  petitioner." 

The  necessity  or  expediency  of  the  sale  must  arise  from  one  or 
more  of  these  circumstances :  1st.  The  existence  of  debts  due  from 
the  Avard,  which  cannot  be  paid  out  of  his  personal  estate  and  the 
income  of  his  real  estate.  2d.  The  insufiiciency  of  the  income  of 
the  estate  of  the  ward  to  maintain  the  ward  and  his  family,  or  to 
educate  his  family,  or  to  educate  him  when  a  minor.  3d.  That  it 
would  be  for  the  benefit  of  the  ward  that  his  real  estate,  or  a  part 
thereof,  should  be  sold,  and  the  proceeds  put  out  on  interest,  or  in- 
vested in  some  productive  stock.     (Sees.  15,  20,  21.) 

In  order  to  enable  the  Court  to  judge  of  this  necessity  or  expe- 
diency, the  first  requisite  of  the  petition  is,  that  it  shall  set  forth 
the  condition  of  the  estate;  and  it  is  objected  that  the  petition  in 
this  case  fails  to  comply  with  this  requirement,  in  not  stating  the 
value  of  the  several  items  and  parcels  of  property  of  which  ihr^ 
estate  consists.  But  this  is  not  directly  required  by  the  statute, 
and  it  would  seem  to  be  only  necessary  to  state  the  condition  in 
such  manner  as  to  enable  the  Court  to  judge  of  the  existence  of  one 
or  more  of  the  circumstances  above  specified,  rendering  a  sale  neces- 
sary or  expedient.  In  this  case  the  items  of  which  the  estate  consists, 
real  and  personal,  are  stated,*  and  its  situation  and  condition,  so  far 
as  to  enable  the  Probate  Court  to  judge  whether  or  not  it  would  be 
for  the  benefit  of  the  wards  that  their  interest  in  the  Sotoyome 
ranch  should  be  sold,  and  the  proceeds  thereof  put  out  on  interest. 
It  may  be  observed  that  the  circumstances  authorizing  an  executor 
or  administrator  to  apply  for  a  sale  of  real  estate,  are  not  the  same 
as  in  the  case  of  a  guardian,  and  that  the  petition  of  the  former  is 
expressly  required  to  state  the  condition  and  value  of  the  respective 
portions. 

It  is  objected,  that  in  consequence  of  the  petition  stating  the  in- 
terest of  the  several  wards  in  the  Sotoyome  Rancho  to  be  two 
thousand  acres  each,  instead  of  four  thousand  acres,  the  Court  only 
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acquired  jurisdiction  to  order  a  sale  of  an  undivided  two  thousand 
acres ;  and  that  hence,  as  to  the  other  two  thousand  acres,  the  title 
has  not  passed,  and  as  to  such  interest,  the  plaintiffs  were  entitled  to 
recover.  The  petition,  however,  asks  for  a  sale  of  their  whole  in- 
terest, and  the  order  of  sale  was  of  the  w^hole  interest,  and  the  P'lle 
and  order  of  confirmation  was  of  the  whole  interest.  The  questi  a 
arising,  therefore,  is  whether  a  mistake  in  the  petition  in  stating 
the  amount  of  the  wards'  estate  is  fatal  to  the  jurisdiction  either  as 
not  truly  setting  forth  the  condition  of  the  estate,  or  the  amount  of 
the  property  which  the  ward  has,  so  as  to  present  to  the  Court  the 
proper  data  by  which  it  can  judge  of  the  portion  necessary  to  be 
sold.  In  the  case  of  Stuart  v.  Allen,  (16  Cal.  501)  the  Court  say: 
^^  It  will  be  remarked  that  it  is  immaterial,  so  far  as  this  question  of 
jurisdiction  is  concerned,  whether  the  statements  of  the  petition  are 
true  or  not;  the  jurisdiction  resting  upon  the  averments  of  the 
]>etition,  not  upon  proof  of  them."  A  purchaser  at  a  sale  ordered 
by  the  Probate  Court  must  look  to  the  proceedings  so  far  as  to  see 
ithat  such  a  petition  was  presented  as  gave  jurisdiction  of  the  case 
'to  the  Court;  and  if  the  petition  is  on  its  face  sufficient  for  this 
lliurpose,  he  is  not  required  to  investigate  the  truth  of  the  allega- 
tions. He  is  bound  to  know  the  law,  but  he  cannot  be  supposed  to 
have  any  knowledge  of  the  facts  on  which  the  petition  is  predicated ; 
and  to  require  a  strict  investigation  of  these  facts  by  each  bidder, 
and  to  make  the  title  depend  on  their  being  ultimately  found  to  be 
accurate,  would  greatly  embarrass,  if  not  defeat,  such  proceedings, 
and  would  be  a  manifest  injustice  to  innocent  purchasers.^.  The 
guardian  had  the  right  to  ask,  and  did  ask,  for  authority  to  sell  the 
whole  interest,  and  the  Court  had  jurisdiction  to  order,  and  did 
order,  a  sale  of  the  whole  interest.  If  by  reason  of  this  mistake  the 
purchasers  obtained  an  estate  or  interest  in  the  land  double  that 
whieh  they  supposed  they  purchased,  and  the  wards,  on  the  other 
hand,  received  one-half  the  value  of  their  property,  it  might  have 
been  a  sufficient  ground  for  setting  aside  the  sale  by  a  direct  pro- 
ceeding for  that  purpose;  but  it  does  not  reach  the  point  of  the 
jurisdiction  of  the  proceeding  by  the  Court,  or  authorize  the  sale  to 
be  treated  as  a  nullity  when  questioned  collaterally.  In  fact,  by 
reason  of  the  adult  owners  joining  in  the  sale,  the  whole  title  to 
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each  portion  of  the  land  was  sold,  and  the  purchasers  have  obtained 
no  greater  estate  or  interest  than  they  bid  and  paid  for;  and 
whether  the  wards  have  obtained  their  proper  portion  of  the  pur- 
chase money,  should  not  affect  the  rights  of  the  purchasers.  They 
are  not  responsible  for  the  disposition  of  the  money  after  they  have 
paid  it. 

It  is  also  objected  that  the  petition  does  not  set  forth  "  the  facts 
and  circumstances  on  which  the  petition  is  founded,  tending  to  show 
the  necessity  or  expediency  of  the  sale."  These  facts  and  circum- 
stances, it  may  be  assumed,  are  those  which  show  the  existence 
<jf  at  least  one  of  the  three  contingencies  above  specified,  in  which 
ai  sale  may  be  ordered.  It  must  be  conceded  that  this  petition  does 
not  state  in  direct  terms  that  there  are  debts  to  be  paid,  or  that  the 
income  is  not  suflScient  for  the  support  and  education  of  the  wards, 
i  T  that  it  would  be  for  the  benefit  of  the  words  that  the  property 
should  be  sold  and  the  proceeds  put  out  at  interest.  The  petitioner 
sippears  to  have  thought  it  appropriate  to  set  forth  facts  showing 
the  existence  of  all  the  three  contingencies,  without  in  express 
words  averring  the  existence  of  either.  But  no  form  is  prescribed 
for  the  petition ;  and  if  by  a  fair  application  of  all  the  statements, 
it  can  be  seen  that  there  is  an  averment  that  one  or  more  of  those 
three  contingencies  existed,  it  was  sufficient  to  give  jurisdiction. 
We  think  the  allegations  of  the  petition  present  a  case  for  the 
judgment  of  the  Probate  Court,  whether  the  guardian  should  have 
leave  to  sell  the  interest  of  the  wards  in  the  Sotoyome  ranch,  on  the 
ground  that  it  would  be  for  their  benefit  that  it  should  be  sold, 
and  the  proceeds  put  out  at  interest.  The  guardian  also  evidently 
considered  it  necessary  that  a  sale  should  take  place,  in  order  to 
realize  the  necessary  means  for  the  support  of  the  wards.  For  this 
purpose  the  petition  alleges  that  the  wards  have  a  slight  increase 
from  a  portion  of  their  estate  (not  the  Sotoyome  ranch)  ;  that  this 
})ortion  cannot  be  sold  without  great  sacrifice ;  that  they  have  no 
other  means  of  support,  save  such  pittance  as  she,  their  guardian 
and  mother,  can  divide  from  her  private  property  among  all  her 
children,  which  is  small  and  uncertain ;  and  if  the  property  is  sold, 
the  income  of  the  proceeds,  after  paying  debts,  will  be  sufficient  for 
their  ordinary   support   and   education.     Although   not   alleged 
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directly,  it  is  apparent  that  the  intention  is,  by  these  statements,  to 
present  the  fact  that  the  income  of  the  estate  of  the  wards  was  not 
sufficient  for  their  support  and  education.  Without  deciding 
whether  theae  averments  are  sufficiently  explicit  to  present  a  case 
for  the  jurisdiction  of  the  Probate  Court,  on  the  ground  of  the  in- 
sufficiency of  the  income  for  the  support  and  education  of  the 
wards,  we  are  satisfied  that  the  averments,  as  to  the  situation  of 
the  Sotoyomo  ranch,  present  a  case  for  the  exercise  of  that  juris- 
diction, upon  the  ground  that  it  would  be  for  the  benefit  of  the 
wards  that  their  estate  in  that  ranch  should  be  sold,  and  the  pro- 
ceeds put  out  at  interest.  It  is  stated  that  the  Sotoyome  ranch  is 
unproductive;  that  the  greater  part  of  it  is  occupied  by  persons 
who  refuse  to  pay  any  rent,  and  are  cutting  down  and  destroying 
the  trees ;  and  that  it  is  subjected  to  heavy  taxes,  which  wnll  amount 
to  more  than  the  value  of  the  land  by  the  time  all  the  infants  come 
of  age.  These  facts  certainly  tend  to  show  the  expediency  of  a 
sale  of  the  wards'  estate  in  this  ranch,  and  the  investment  of  the 
proceeds  at  interest  It  is  not  the  question  whether  the  Probate 
Court  decided  most  judiciously  in  ordering  the  sale,  but  whether 
the  facts  alleged  presented  a  case  for  the  exercise  of  its  judgment. 
The  Probate  Court  adjudged  that  a  sale  was  expedient,  and  accord- 
ingly ordered  a  sale,  as  well  for  the  maintenance  and  education  of 
the  wards,  as  that  the  proceeds  remaining  over  and  above  what 
should  be  sufficient  for  such  maintenance  and  education,  might  be 
put  out  and  invested.  We  think  the  Probate  Court  had  jurisdic- 
tion to  make  that  order. 

It  is  further  objected,  that  the  real  estate  of  these  wards  could 
not  be  sold  by  an  order  of  the  Probate  Court,  because  its  disposi- 
tion was  controlled  by  the  will  of  Henry  D.  Fitch,  under  which 
they  held.  The  provision  of  the  will  is,  that  the  devisees  may  each 
^'take  out"  one-half  of  his  share  when  he  comes  of  age,  and  the 
other  half  not  until  all  the  other  children  come  of  age.  Whatever 
effect  this  provision  might  have  in  controlling  the  use  of  the  ]:>rop- 
erty  until  the  devisees  were  entitled  to  take  its  control  by  the  terms 
of  the  will,  the  title  to  the  property,  the  estate  of  the  devisees,  un-, 
doubtedly  vested  in  the  devisees  upon  the  death  of  the  testator. 
The  statute  authorizes  the  sale  of  the  estate  of  any  person  under 
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guardiansliip,  when  necessary  or  when  for  his  benefit,  in  certain 
cases.  The  language  is  sufficiently  comprehensive  to  authorize  the 
sale  of  this  estate ;  and  if  legally  made,  to  transfer  whatever  estate 
these  wards  had  to  the  purchasers.  The  plaintiffs  have  no  title 
left  on  which  they  can  maintain  this  action. 

The  circumstance  that  it  was  not  necessary  to  probate  this  will, 
the  testator  having  died  before  the  adoption  of  the  common  law, 
cannot  affect  the  liability  of  the  property  of  these  wards  to  be  sold 
under  the  order  of  the  Probate  Court.  The  fact  that  they  were 
infants  residing  in  this  State,  and  had  estates  to  be  taken  care  of, 
authorized  the  appointment  of  a  guardian,  and  subjected  them  and 
their  property  to  the  control  of  the  Probate  Court. 

It  is  further  objected,  that  the  real  object  of  this  sale  was  to 
effect  a  partition  between  these  infants  and  their  adult  codeviseea ; 
and  that  as  the  Probate  Court  has  no  jurisdiction  of  such  a  pro- 
ceeding, this  sale  was  void.  There  is  no  doubt  that  all  the  matters 
appearing  in  these  proceedings  relating  to  the  interests  of  the 
adults,  are  foreign  to  the  only  object  which  could  be  rightfully 
effocted,  and  their  presence  has  prevented  the  direct  and  simple 
statement  in  the  petition  of  the  facts  necessary  to  give  the  Court 
jurisdiction  of  the  proceeding,  and  has  occasioned  some  directions 
to  be  inserted  in  the  order  of  sale  which  are  inappropriate.  But 
we  do  not  think  they  defeat  the  effect  of  the  other  allegations, 
which,  in  the  view  we  have  taken  of  them,  are  sufficient  to  give  the 
Court  jurisdiction  of  the  proceeding  for  the  purpose  of  selling  the 
estate  of  the  minors.  The  Court  had  power  to  order  a  sale  of  the 
estate  of  the  infants,  when  the  facts  rendering  it  necessary  or  ex- 
pedient were  brought  before  it  by  the  petition  of  the  guardian. 
Such  facts  were  so  brought  before  it,  and  it  only  ordered  their 
estate  to  be  sold.  The  fact  that  the  adults  joined  in  the  sale 
wrought  no  detriment  to  the  infants,  and  may  have  benefited  them. 
That  a  partition  may  have  incidentally  resulted,  cannot  render  the 
sale  void,  if  in  other  respects  it  was  legal.  The  same  facts  existed 
in  the  case  of  Reid  v.  Allen,  (18  Texas,  242)  but  were  not  urged 
or  considered  as  an  objection  to  the  validity  of  the  sale. 

It  is  objected  that  the  provision  in  the  order  of  sale  authorizing 
the  adult  owners  to  bid  off  any  of  the  land  to  be  sold,  to  the  amount 
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that  would  be  coming  to  them,  was  a  disposition  of  the  land  in  the 
nature  of  an  exchange,  and  not  a  sale,  which  must  be  for  cash ;  and 
hence  the  sale  is  void.  But  if  only  the  interest  of  the  minors  was 
sold,  there  would  be  nothing  coming  to  the  adults,  and  this  provision 
would  be  a  nullity  and  harmless ;  or  if,  as  was  probably  contem- 
plated, the  adults  joined  the  sale,  their  bidding,  without  paying 
cash,  to  the  amount  of  their  interest,  still  left  the  whole  of  the 
minors'  interest  to  be  bid  and  paid  for  in  cash.  The  result  is  that 
the  sale  of  the  minors'  interest  was  a  cash  sale. 

There  are  some  other  objections  which  have  been  alluded  to  in 
the  briefs,  but  which  only  touch  the  regularity  of  the  proceedings 
after  jurisdiction  had  been  acquired;  which,  therefore,  were  only 
the  subjects  for  correction  on  an  appeal,  and  cannot  be  considered 
when  arising  collaterally  in  this  action,  {Sibley  v.  Waffle,  16  N. 
Y.  190-1.) 

Judgment  affirmed. 


LEESE  V,  CLARK  ei  al. 


A  pBSYious  ruling  of  the  appellate  Court  upon  a  point  distinctly  made,  la  only 
authority  in  other  cases,  to  be  followed  and  affirmed,  or  to  be  modified  or 
overruled,  according  to  its  intrinsic  merits;  but  in  the  case  in  which  It  is 
made,  it  Is  a  final  adjudication,  and  constitutes  upon  a  new  trial  or  a  second 
appeal,  the  law  of  the  case. 

The  Supreme  Court  has  no  appellate  Jurisdiction  over  its  own  Judgments ;  it 
cannot  reyiew  or  modify  them  after  the  case  has  once  passed,  by  the  issuance 
of  the  remittitur,  from  its  control.  When  a  new  trial  is  ordered,  and  the 
order  is  baaed  upon  a  decision  determining  the  principles  of  law  which  govern 
the  action,  that  determination  la  no  less  final  and  conclusive  in  regard  to  the 
points  passed  upon,  than  Is  a  decision  which  leads  to  the  affirmance  of  a 
Judgment.  The  new  trial  must  be  conducted  In  accordance  with  the  prin- 
ciples thus  determined;  and  when  thus  conducted,  no  error  can  be  ai I e^rd 
in  the  action  of  the  Court  below. 

This  doctrine  applies  equally  to  actions  of  ejectment,  as  to  actions  of  any  other . 
character,  and  is  not  affected  by  the  public  nature  of  the  questions  Involved. 
or  by  any  considerations  aa  to  their  general  Importance. 
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The  deotBlon  In  thUi  cftse  on  the  former  appeal,  (18  Cal.  58S)  coDsldered  and 
approyed. 

A  patent  of  the  United  States  issued  to  a  confirmee  of  a  Spanish  or  Mexican 
grant,  under  the  Act  of  Congress  of  March  3d,  1851,  treated  simply  as  the 
deed  of  the  United  States,  is  in  its  iteration  like  the  deed  of  any  other 
grantor,  and  passes  only  such  Interest  as  the  United  States  possessed  —  the 
deed  taking  effect  by  relation  at  the  date  of  the  presentation  of  the  petition 
of  the  patentee  to  the  Board  of  Land  Commissioners.  But  such  patent  is  not 
merely  a  deed  of  the  United  States ;  It  is  a  record  of  the  Oovernment  —  of  Its 
action  and  Judgment  with  respect  to  the  title  of  the  patentee  existing  at  the  date 
of  the  cession  of  California  —  and  as  such  record  is  conclusive  evidence  of  title 
In  the  patentee  at  the  time  the  jurisdiction  of  the  subject  passed  from  the 
Mexican  Ckrremment  to  the  United  States. 

The  acquisition  of  California  by  the  United  States  did  not  affect  the  rights  of 
the  inhabitants  to  their  property.  The  inhabitants  retained  all  such  rights, 
and  were  entitled,  by  the  law  of  nations,  to  protection  in  them  to  the  san.e 
extent  as  under  the  former  Government.  And  independent  of  the  obligations 
thus  arising,  the  United  States,  by  the  treaty  of  Ckiadalnpe  Hidalgo,  in  elfect 
stipulated  for  such  protection. 

The  term  property,  as  applied  to  lands,  embraces  all  titles,  legal  or  equitable,  per- 
fect or  Imperfect. 

Whether  the  title  which  passed  by  the  Mexican  grant.  In  this  case,  be  regarded 
as  perfect  or  imperfect,  it  constituted  property ;  and  as  such,  the  obligation  to 
protect  it  was  cast  upon  the  United  States,  upon  the  cession  of  the  country, 
both  by  the  law  of  nations  and  the  stipualtlons  of  the  treaty. 

The  obligation  was  political  in  its  character,  binding  upon  the  conscience  of  the 
new  Government,  and  could  only  be  executed  In  such  manner  and  at  such 
times  as  the  Government  in  Its  Judgment  mlgh.t  deem  expedient  By  the 
Act  of  March  8d,  1851,  the  Oovenunent  determined  the  manner  and  condi- 
tions under  which  it  would  discharge  this  obligation,  and  at  the  same  time  pro- 
Tided  the  means  to  ascertain  and  separate  private  claims  from  the  public 
lands.  For  both  of  these  objects  the  Act  was  passed,  and  all  titles,  legal  or 
•equitable,  were  subjected  to  examination.  Legal  titles  —  snch  as  were  perfect 
under  the  former  Government  —  did  not  need  any  action  of  the  new  Govern- 
ment for  their  protection ;  but  their  presentation  was  necessary  to  enable  the 
new  Government  to  ascertain  the  extent  of  the  property  it  had  acquired  by  the 
cession  of  the  country.  Equitable  titles  required  further  action  of  the  granting 
power  for  their  protection,  and  their  presentation  was  necessary  to  enable  the 
new  Government  to  discharge  its  political  obligations  in  this  respect. 

The  action  of  the  Government  upon  the  title  presented  took  effect  upon  that  title 
as  it  existed  at  the  time  the  Jurisdiction  of  the  former  Government  over  the  sub- 
ject ceased.  The  new  Government  succeeded  to  the  obligations  of  the  former 
Government  with  respect  to  the  property  claimed.  Those  obligations  devolved 
upon  the  United  States  as  a  sovereign  nation.  Their  power  to  enforce  those 
obligations  was  therefore  sovereign  and  supreme^  and  sabsequent  claimants 
took  in  subordination  to  their  action. 

Subseqneat  claimants  hays  no  ffonnd  of  eomplalBt»  for  wiMtavor  Interests  they 
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poBsera  were  acQiilred  with  knowledge  otf  the  treaty^  and  tlie  o1UI«atlQiia  and 
powers  of  the  new  Goyemment. 

Olie  State  and  IndlWdnale  hold  whateyer  property  they  potBesi,  which  formerly 
belonged  to  the  Mexican  Goyemment,  through  the  United  Statee,  and  eobjeet, 
therefore,  to  the  action  of  the  United  States,  whilst  they  held  ftp  and  aabjeet  l» 
any  action  with  respect  to  snch  property  which  they  covenanted  or  were  hooad 
to  take  npon  Its  acquisition.  The  legal  effect  of  the  action  of  the  Qovem- 
ment  Is  the  same  as  if  snch  action  had  been  taken  the  yery  day  npen  wblA 
the  Mexican  authorities  were  displaced. 

The  patent  is  the  evidence  which  the  Goyemment  famishes  the  elalnant  «C  tti 
action  respecting  his  title.  Before  It  Is  given  numerous  proceedings  an  va- 
quired  to  be  taken  before  the  tribunals  and  officers  of  the  Gtovemment ;  aad  It  la 
the  last  act  In  the  series,  and  follows  as  the  result  of  those  pirevloQsly  i 
It  Is  record  evidence  of  the  Government's  action.  By  It  the  Qofemmentp  i 
sentlng  the  sovereign  and  supreme  power  of  the  nation,  discharges  its  political  ob- 
ligations under  the  treaty  and  law  of  nations.  By  It  the  sovereign  power,  which 
alone  could  determine  the  matter,  declares  that  the  previous  grant  waa  gennlne ; 
that  the  claim  under  it  was  valid,  and  entitled  to  recognition  and  coaflmiatloii 
bv  the  law  of  nations,  and  the  stipulations  of  the  treaty;  and  that  the  grant 
was  located,  or  might  have  been  located,  by  the  former  Government,  and  la  oor- 
rectly  located  by  the  new  Government,  ao  aa  to  embrace  the  premlaea  aa  they 
are  surveyed  and  described. 

This  record,  so  long  as  It  remains  unvacated.  Is  conclusive  against  tha  Qovam- 
ment  and  against  parties  claiming  under  the  Government  by  title  acquired  gob- 
sequent  to  the  time  at  which  the  obligations  of  the  Government  attached. 

The  term  "  third  persons,"  used  in  the  fifteenth  section  of  the  Act  of  Congrass, 
does  not  Include  Intruders ;  nor  preSmptioners  claiming  under  the  laws  of  Con- 
gress ;  nor  locators  of  school  warrants ;  nor  any  other  persons  whose  Interests 
have  been  acquired  since  the  acquisition  of  the  country,  when  the  obligation  to 
protect  existing  rights  of  property  devolved  upon  the  United  States.  Tliey 
refer  not  to  all  persons  other  than  the  United  States  and  the  claimant^  Imt 
to  those  who  hold  independent  titles  arising  previous  to  the  acquisition  of  the 
country.  The  latter  class  are  not  bound  by  the  decree  and  iMttent;  for  tktf  do 
not  hold  In  subordination  to  the  action  of  the  Government,  oor  by  aay  title 
subsequent,  but  by  title  arising  anterior  to  the  conquest. 

Opinions  expressed  by  Individual  legislators  upon  the  object  and  efleet  aC  par- 
ticular proylslons  of  an  Act  xmder  discussion,  are  entitled  to  little  weight  In 
the  constracton  of  the^ct  The  Intention  of  the  Legislature  must  be  sought 
In  the  language  of  the  Act,  and  the  object  expressed  or  apparent  oa  Urn  face: 

When  a  Jury  renders  a  general  verdict,  and  alao  special  findings,  the  latter  will 
control  the  former,  If  there  Is  any  Inconsistency  between  them ;  and  tha  Oonrt 
win  direct  judgment  to  be  entered  In  accordance  with  the  special  flndlnga. 


Apfxal  from  the  Twelfth  Judicial  District. 

This  was  an  action  of  ejectment  to  recover  the  possession  of  two 
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one  hundred-vara  lots,  situated  witHin  the  city  and  county  of  San 
Francisco. 

The  plaintiff  relied  for  a  recovery  of  the  premises  upon  a  grant 
made  to  himself  and  Salvador  Vallejo,  on  the  twenty-first  of  May, 
1839,  by  Juan  B.  Alvarado,  then  Mexican  Governor  of  the  De- 
partment of  California ;  and  upon  a  patent  of  the  United  States, 
issued  to  them  on  the  third  day  of  March,  1858,  upon  the  confirm- 
ation of  the  grant,  pursuant  to  the  Act  of  Congress  of  March  3d, 
1851 ;  and  the  approved  survey  of  the  premises  by  the  Surveyor 
General  of  California,  following  such  confirmation.  The  case  was 
before  this  Court  at  the  July  term,  1861,  and  is  reported  in  18 
Cal.  535.  The  petition  to  the  Mexican  Governor,  and  the  grant 
by  the  Governor,  will  be  found  in  that  report.  The  following  is  a 
copy  of  the  patent  of  the  United  States : 


'^  The  United  States  of  Ameeioa. 

"  To  all  to  whom  these  presents  shall  come.  Greeting:  Whereas 
it  appears  from  a  duly  authenticated  transcript  on  file  in  the  Gen- 
eral Land  OflBce  of  the  United  States,  that  pursuant  to  the  pro- 
visions of  the  Act  of  Congress,  approved  the  third  day  of  March, 
one  thousand  eight  hundred  and  fifty-one,  entitled  '  An  Act  to  as- 
certain and  settle  the  Private  Land  Claims  in  the  State  of  Cali- 
fornia,' Jacob  P.  Leese  and  Salvador  Vallejo,  as  claimants,  filed 
their  petition  on  the  twenty-seventh  day  of  February,  1852,  with 
the  Commissioners  to  ascertain  and  Fottle  the  private  land  claims  in 
the  State  of  California,  sitting  as  a  Board  in  the  city  of  San  Fran- 
cisco, in  which  petition  they  claimed  the  confirmation  of  their  title 
to  certain  lots  or  portions  of  land  situated  wjthin  the  limits  of  the 
city  of  San  Francisco,  in  said  State,  being  in  form  a  parallelogram, 
one  hundred  varas  wide  and  two  hundred  varas  long;  said  claim 
being  founded  on  a  Mexican  grant  made  to  the  petitioners  on  the 
twenty-first  day  of  May,  1839,  by  Juan  B.  Alvarado,  Governor  of 
Alta  California,  actina:  lindor  the  authority  of  the  Mexican  Govern- 
ment. And,  whereas,  the  Board  of  Land  Commissioners,  aforesaid, 
on  the  fifth  day  of  February,  1856,  rendered  a  decree  of  confirma- 
tion in  favor  of  said  petitioners  as  follows :  *  In  this  case,  on  hearing 
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the  proofs  and  allegations,  it  is  adjudged  by  the  Commissioners 
that  the  claim  of  the  said  petitioners  is  valid,  and  it  is  therefore  de- 
creed that  the  same  be  confirmed/ 

"The  land  of  which  confirmation  is  made  is  situated  in  the 
present  city  of  San  Francisco,  and  consists  of  two  lots  of  one  him- 
dred  varas  square,  each  being  the  same,  which  was  granted  to  the 
said  claimants  by  Governor  Juan  B.  Alvarado,  on  the  twenty-first 
day  of  May,  1839,  and  is  bounded  as  follows:  Beginning  at  the 
point  known,  at  the  date  of  said  grant,  as  the  Punta  del  Embaraca- 
dero;  thence  northwardly,  along  what  was  then  the  shore  of  the 
bay  of  San  Francisco,  two  hundred  varas  to  the  playita  (little 
beach)  ;  thence  westwardly,  and  at  a  right  angle  with  the  first  men- 
tioned line,  one  hundred  varas ;  thence  by  a  line  parallel  with  said 
first  mentioned  line,  two  hundred  varas,  to  a  point  one  hundred 
varas  distant  from  the  place  of  beginning;  thence  a  straight  line 
to  the  said  place  of  beginning.  For  a  more  particular  description, 
reference  to  be  had  to  the  original  petition  and  grant  filed  among 
the  papers  in  the  case. 

"And  whereas,  an  appeal  from  said  decision  having  been  taken 
on  behalf  of  the  United  States,  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  as  further  appears 
from  a  certified  transcript  on  file  in  the  General  Land  Office,  and 
the  Attorney  General  of  the  United  States  having  given  notice 
that  the  appeal  in  this  case  would  not  be  prosecuted,  the  said  Dis- 
trict Court,  on  the  sixth  day  of  April,  1857,  at  a  stated  term,  *  Or- 
dered, adjudged  and  decreed,  that  the  appeal  from  the  decision  of 
the  U.  S.  Land  Commissioners  be  dismissed,  and  that  claimants 
have  leave  to  proceed  under  the  decree  of  the  said  Land  Commis- 
sion, heretofore  rendered  in  their  favor,  as  under  final  decree.' 

"And  whereas,  under  the  thirteenth  section  of  the  said  Act  of 
March  3d,  1851,  there  has  been  presented  to  the  Commissioner  of 
the  General  Land  Office,  a  plat  and  certificate  of  the  survey  of  the 
land  confirmed  as  aforesaid,  authenticated  on  the  twenty-ninth  day 
of  May,  1857,  by  the  signature  of  the  Surveyor  of  the  public 
lands  in  California,  which  plat  and  certificate  are  in  the  words  and 
figures  following,  to  wit: 
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"  UwrriD  States  Subvetob  Gskesal'b  Office, 
"  San  Frahoisco,  CaL,  May  29th,  1867. 

"Under  and  by  virtue  of  the  ppovisions  of  the  thirteenth  sec- 
tion of  the  Act  of  Congress  of  the  third  of  March,  1851,  entitled 
'An  Act  to  ascertain  and  settle  the  Private  Land  Claims  in  the 
State  of  California,'  and  of  the  twelfth  section  of  the  Act  of  Con- 
gress, approved  on  the  thirty-first  day  of  August,  1852,  entitled 
'An  Act  making  Appropriations  for  the  Civil  and  Diplomatic  Ex- 
penses of  the  Government,  for  the  year  ending  the  thirtieth  day  of 
June,  eighteen  hundred  and  fifty-three,  and  for  other  purposes,' 
and  in  consequence  of  a  certificate  from  the  United  States  District 
Court  for  the  Northern  District  of  California,  of  which  a  copy  is 
hereunto  annexed,  having  been  filed  in  this  oiEce,  whereby  it  ap- 
pears that  the  Attorney  General  of  the  United  Sates,  having  given 
notice  that  no  appeal  will  be  further  prosecuted  in  the  case  of  the 
United  States,  appellants,  v.  J.  P.  Leese,  et  ah,  appellees,  num- 
bered four  hundred  and  twenty-one  on  the  Court  docket,  the  said 
District  Court,  at  a  stated  term  thereof  held  on  the  sixth  day  of 
April,  1857,  on  the  motion  of  the  District  Attorney  of  the  United 
States:  'Ordered,  adjudged  and  decreed,  that  the  appeal  from  the 
United  States  Land  Commissioners  be  dismissed,  and  that  the  claim- 
ants have  leave  to  proceed  under  the  decree  of  the  said  Land  Com- 
mission, heretofore  rendered  in  their  favor,  as  under  final  decree;' 
and  whereas,  by  the  decree  of  the  said  Land  Commissioners  thus 
referred  to,  and  of  which  a  copy  is  also  hereunto  annexed,  the  claim 
of  said  Jacob  P.  Leese  and  Salvador  Vallejo,  number  seventy-four 
on  the  docket  of  the  Board  of  Land  Commissioners,  to  two  lots  of 
one  hundred  varas  square  each,  in  the  city  of  San  Francisco,  was 
recognized  and  confirmed,  I  have  caused  the  same  to  be  surveyed 
in  conformity  to  the  grant  thereof  and  the  said  decision,  and  do 
hereby  certify  the  annexed  map  to  be  a  true  and  accurate  plat  of 
the  said  tract  of  land,  as  appears  by  the  field  notes  of  the  survey 
thereof  made  by  A.  H.  Jones,  Deputy  Surveyor,  in  the  month  of 
May,  1857,  under  the  direction  of  this  office.  And  I  do  further 
certify,  that  under  and  by  virtue  of  the  said  confirmation  and  sur- 
vey, the  said  Jacob  P.  Leese  and  Salvador  Vallejo  are  entitled  to 
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a  patent  from  the  United  States,  upon  the  presentation  hereof  to 
the  General  Land  Office,  for  the  said  tract  of  land,  the  same  being 
bounded  and  described  as  follows^  to  wit: 

[Here  follows  a  description  of  the  lots  by  metes  and  bounds,  and 
appended  to  the  description  is  a  map  on  which  the  survey  is 
plotted.] 

"In  witness  whereof,  I  have  hereunto  signed  my  name  and  af- 
fixed my  official  seal,  at  the  city  of  San  Francisco,  California,  this 
twenty-ninth  day  of  May,  1857, 

[sBAL.]  '*  John  C.  Hays, 

"U.  S.  Sur.  General  of  California/' 

"  Now  know  ye,  that  the  United  States  of  America,  in  consider- 
ation of  the  premises,  and  pursuant  to  the  provisions  of  the  Act  of 
Congress  aforesaid,  of  March  3d,  1851,  have  given  and  granted, 
.and  by  these  presents  do  give  and  grant^  unto  the  said  Jacob  P. 
Leese  and  Salvador  Vallejo,  and  to  their  heirs,  the  lots  of  land  em- 
braced and  described  in  the  foregoing  survey ;  but  with  the  stipu- 
lation, that  in  virtue  of  the  fifteenth  section  of  the  said  Act,  the 
confirmation  of  this  said  claim  and  this  patent  shall  not  affect  the 
rights  of  third  persons ;  To  have  and  to  hold  the  said  lots,  with  the 
appurtenances,  unto  the  said  Jacob  P.  Leese  and  Salvador  Vallejo, 
and  to  their  heirs  and  assigns  forever,  with  the  stipulation  afore- 
said. 

'^In  testimony  whereof,  I,  James  Buchanan,  President  of  the 
United  States,  have  caused  these  letters  to  be  made  patent,  and 
the  seal  of  the  General  Land  Office  to  be  hereunto  affixed. 

'^  Given  under  my  hand  at  the  city  of  Washington,  this  third  day 
of  March,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  fifty-eight,  and  of  the  independence  of  the  United  States  the 
eighty-second. 

'*By  the  President:    James  Buohanait. 

[siBAi-]  "  By  Wm.  Flinn, 

"  Assistant  Secretary," 

The  defendants  produced  and  gave  in  evidence  sundry  grants  of 
the  same  premises,  in  lots  of  fifty  varas  each,  issued  to  them  or 
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their  grantors  in  1S47,  by  persons  acting  as  Alcaldes  or  chief 
magistrates  of  the  pueblo  of  San  Francisco ;  and  also  proved  that 
the  premises  were  within  the  limits  of  the  pueblo.  It  is  unneces- 
sary to  state  with  further  particularity  the  evidence  offered  by  the 
defendants,  as  no  motion  was  made  to  modify  or  set  aside  the  spe- 
cial findings  of  the  jury. 

The  Court  charged  the  jury  as  follows :  *^The  Supreme  Court  of 
this  State  has  decided  in  this  case,  that  a  Mexican  Governor  had 
power  to  make  grants  of  lands  within  the  limits  of  a  pueblo,  and 
that  such  grants  were  within  the  provisions  of  the  Act  of 
Congress  for  the  settlement  of  private  land  claims,  passed  March 
3d,  1851;  that  the  Board  of  Land  Commissioners  created  under 
that  act  had  jurisdiction  to  pass  upon  such  claims ;  and  that  upon 
the  confirmation  of  such  claims  a  patent  might  issue ;  and  that  the 
same  effect  and  operation  should  be  given  to  such  patent  as  to  any 
other  patent  regular  upon  its  face,  issued  by  the  United  States 
upon  the  confirmation  of  a  claim  under  a  Mexican  grant,  pursuant 
to  this  Act  of  Congress.  This  patent  was  the  last  act  of  a  series  of 
proceedings  taken  for  the  recognition  and  confirmation  of  the  claim 
of  the  patentees  to  the  land  it  embraces,  the  first  of  which  was  tho 
petition  to  the  Board  of  Land  Commissioners.  It  passes  whatever 
interest  the  United  States  may  then  have  possessed  in  the  premises. 
It  operates  in  consequence  as  an  absolute  bar  to  all  claims  under 
the  United  States  having  their  origin  subsequent  to  the  petition. 
Xor  can  it  be  shown,  in  an  action  of  this  nature,  that  the  lands  in- 
cluded within  the  patent  are  not  those  described  in  the  original 
grant.  The  Government,  through  its  proper  tribunals  and  agents, 
could  only  locate  the  lands ;  and  when  so  located,  such  location  is 
conclusive. 

"  But  the  patent,  when  issued,  has  no  greater  effect  or  operation 
than  any  other  simple  deed.  It  passes,  when  made,  no  other  or 
greater  interest,  or  right,  than  the  Gbvemment  possessed.  If  tho 
Government  was  not  possessed  or  seized  of  any  right,  interest  or 
property  in  the  thing  patented,  then  nothing  passed. 

"  By  the  laws  and  regulations  of  the  Mexican  Government,  the 
chief  object  of  the  grants  of  the  national  lands  was  to  colonize  and 
-settle  the  vacant  lands.    These  grants  were  made  for  that  purpose 
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without  any  daim  of  the  grantees  upon  the  bounty  or  justice  of  the 
Govomment.  There  were  certain  conditions  required  by  these  laws 
to  be  performed  by  the  grantee,  the  failure  to  perform  which  per- 
haps did  not  always  work  a  forfeiture  of  tlie  gi*antee's  right  as  be- 
tween him  and  the  Government.  They  were  subject  to  be  granted 
to  and  occupied  by  some  other  person,  who  desired  and  was  ready 
to  occupy  them,  and  thus  cany  out  the  policy  of  extending  the 
settlement  of  the  public  lands,  which  was  the  great  policy  of  the 
nation. 

"  These  conditions  were  required  and  intended  to  stimulate  the 
grantee  to  prompt  action  in  settling  and  colonizing  the  land,  and  to 
make  open  to  appropriation  by  others,  in  case  of  failure  or  an  un- 
reasonable delay,  to  perform  these  conditions.  It  is  also  as  true, 
that  if  any  other  person  within  the  limits  where  lands  have  been  so 
granted,  and  the  lands  so  granted  should  not  have  been  located,  nor 
the  conditions  thereto  annexed  performed  so  as  to  effectuate  the 
objects  of  this  law  of  colonization,  should  afterwards  obtain  a  grant 
from  the  Government,  or  from  any  power  competent  to  grant,  so  as 
to  perfect  his  title  and  acquired  the  legal  title  and  full  property 
and  possession,  then  the  title  of  this  subsequent  grantee  who  had  so 
perfected  and  procured  such  l^al  title  and  full  property,  would 
have  the  better,  prior  and  paramount  title  to  such  land ;  and  such 
title  cannot  be  impaired  or  affected  by  any  subsequent  survey  or 
location  of  the  first  grantee. 

'^  The  first  grant,  until  perfected  by  a  survey  and  location,  and  a 
settlement  pursuant  thereto^  is  but  inchoate  and  imperfect,  and  no 
more  tlian  an  equity  upon  the  conscience  of  the  Qovemment,  to  give 
the  legal  title  aa  between  him  and  the  Government;  but  not  to 
affect  the  vested  rights  of  other  persons.  As  between  these  two 
iudividual  claimants,  the  title  of  the  one  who  had  first  obtained  the 
perfect  title  for  the  specific  land,  though  his  grant  be  subsequent 
in  date,  would  be  the  superior  —  better  and  elder  title  —  and  will 
prevail  as  against  the  other  grant  in  an  action  of  ejectment. 

"  By  the  general  grant,  not  specific  in  quantity  nor  located,  the 
Government  did  not  bind  itself  to  make  no  other  grant  within  the 
tenitory  described  in  the  grant,  until  after  the  grantee  had  made 
his  survey.    Negligence  in  respect  to  this,  and  to  other  conditions 
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reqnired  of  the  grantee  and  annexed  to  his  grants  svbjeeted  the 
land  to  be  denotmced  bj  anotheT;  and  the  subsequent  grant  to 
another,  followed  by  a  survey,  location  and  settlement,  constitute 
such  denouncement. 

"  The  Supreme  Court  of  this  State  have  decided  that  San  Fran- 
cisco was  from  and  after  the  twelfth  day  of  November,  1834,  a 
pueblo,  and  that  Alcaldes  of  such  pueblo  had  power  to  grant  lots 
within  such  pueblo. 

"On  the  twenty-first  day  of  May,  1839,  Alvarado,  then  Gov- 
ernor of  California,  made  liie  grant  upon  which  the  patent  in  this 
case  is  founded.  That  patent  includes  the  premises  in  question. 
That  grant  was  an  inchoate  and  imperfect  title.  It  created  no 
more  than  an  equity  in  favor  of  the  grantees.  It  required  the  per- 
formance of  the  conditions  annexed  to  the  grant.  It  required 
other  and  further  proceedings  to  pass  the  legal  title,  and  to  in\est 
them  with  a  complete  title.  These  grantees  were  as  much  required 
to  perform  the  conditions  already  mentioned,  to  perfect  their  title 
and  to  acquire  the  legal  title  and  full  property,  as  that  of  any  other 
grant  made  by  a  Governor.  The  grant  was  made  under  the  same 
law,  and  governed  by  the  same  regulations,  as  that  of  any  other 
grant.     It  was  subject  to  the  same  denouncement. 

"  From  this,  therefore,  it  follows  that  the  grant  so  made  was  an 
inchoate  and  imperfect  title,  and  required  further  action  and  per- 
formance of  the  conditions  of  survey  and  location  to  pass  the  legal 
title  and  full  property  to  the  subject  of  the  grant.  This  was  never 
done  under  the  former  Government.  Without  that  it  was  a  mere 
equity,  subject  to  be  denounced  by  another,  by  acquiring  the  legal 
title  and  full  property  under  a  subsequent  grant  This  grant  so  re- 
mained inchoate  until  February,  1847,  when  the  then  Alcalde  of 
the  pueblo  of  San"^  Francisco,  by  grants  made  by  him,  granted  these 
premises  in  question  to  certain  other  persons,  under  whom  the  de- 
fendants in  this  action  now  claim  to  hold.  Those  grants  were  made 
for  specific  lands  located,  and  the  boundaries  fixed,  and  the  gran- 
tees entered  into  possession  of  them  and  continued  in  such  posses- 
sion. These  grants  so  made  by  the  Alcalde  were  jyerfect  grants, 
iind  passed  the  perfect  and  legal  title  to  the  grantees  therein ;  and 
the  perfect  title  ao  acquired  under  such  subsequent  grants  is  a  title 
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paramount  to  the  patent  afterwards  acquired  upon  the  grant  made 
by  Alvarado,  and  must  prevail  in  this  action. 

"Therefore,  gentlemen  of  the  jury,  if  you  shall  find  that  the 
premiseB  in  question  were,  at  the  time  they  were  granted,  within 
the  limits  of  the  pueblo,  then  the  plaintifiFs  cannot  recover  in  this 
action ;  but  you  should  then  find  for  the  defendants/' 

To  this  charge  the  plaintiffs'  coimsel  at  the  time  excepted. 

The  jury,  under  this  chaige,  found  a  general  verdict  for  defend- 
ants. Certain  special  propositions  were  at  the  same  time  submitted 
to  the  jury  by  the  Court,  which  with  the  answers  returned,  are  as 
follows : 

"  1st  Did  the  Qovemment  of  the  United  States,  by  its  proper 
ofiicers,  on  the  third  day  of  March,  1858,  issue  a  patent  to  Jacob 
P.  Leese  and  Salvador  Vallejo ;  and  are  the  lands  embraced  in  said 
patent  the  same  lands  in  controversy  in  this  action  ?  If  there  was 
such  patent,  please  say  whether  it  is  the  same  given  in  proof  in  this 
cause? 

"  Answer.     Yes. 

"  2d.  Did  said  Vallejo,  on  the  third  day  of  August,  1850,  make 
and  deliver  any  deed  or  instrumeut  of  conveyance  to  the  said 
Leese,  of  his  right,  title  and  interest  to  the  lands  described  in  the 
grant  of  the  Governor  of  California,  recited  in  said  patent,  and  if 
so,  is  it  the  same  deed  in  evidence  ? 

**  Answer.     Yes. 

"  8d.  Were  the  defendants,  or  any  of  them,  at  the  time  of  bring- 
ing this  suit,  in  possession  of  the  lands  in  said  patent  mentioned,  or 
any  part  thereof;  and  if  so,  which  of  the  defendants?  And  were 
paid  defendants,  or  any  of  them,  in  such  possession  of  the  particu- 
lar parcels  severally  described  in  the  several  stipulations,  respect- 
ively dated  August  4th,  1859,  December  12th,  1859  and  February 
14rth,  1862,  which  said  stipulations  were  offered  and  received  in 
evidence  in  the  cause  ? 

*'  Answer.     Yes. 

^'  4th.  Were  the  premises  in  controversy  within  the  limits  of  the 
pueblo  of  San  Francisco  in  1846,  and  before  that  time? 

"  Answer.     Yes. 

"  5th.  Were  said  premises  within  two  hundred  varas  of  the  orig- 
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inal  water  line  of  the  shore  of  the  bay  of  San  Francisco,  as  t}« 
line  was  in  1847  ? 

"  Answer.     Yes. 

"  6th.  Were  said  premises  improved,  used  or  occupied,  or  actu- 
ally possessed  in  1834,  or  at  any  subsequent  time,  down  to  the  date 
of  the  Alcalde  grants  under  "which  the  defendants  claim  ? 

''Answer.     No. 

"  7th.  Was  the  land  in  the  complaint  described  and  sought  to  be 
recovered,  vacant  and  unoccupied  prior  to  May  12th,  1839,  and 
did  it  continue  so  vacant  and  unoccupied  until  after  it  was  granted 
by  the  Alcalde  grants  in  defendants^  answers  specified,  and  until 
the  date  of  the  taking  possession  thereof  by  the  defendants,  and 
those  through  whom  they  claim  under  said  Alcalde  grants  ? 

"  Answer.     Yes. 

"  8th.  Were  the  defendants,  and  those  through  whom  they  re- 
spectively claim,  in  the  actual  possession  of  the  premises  in  com- 
plaint described  and  sought  in  this  suit  to  be  recovered,  on  the  first 
day  of  January,  1855,  and  continuously  thenceforward,  in  such 
actual  possession,  until  on  and  after  the  twentieth  day  of  June, 
1855,  and  until  on  and  after  the  eleventh  day  of  March,  1858  i 

"  Answer.     Yes. 

"  9th.  Did  defendants  named  in  the  stipulations,  dated  August 
4th,  1859,  and  December  12th,  1859,  produce  and  give  in  evi- 
dence the  original  Alcalde  grant  of  fifty  vara  lot  number  three 
himdred  and  twenty-six,  and  book  '  A '  of  original  grants  in  said 
stipulations  named ;  and  did  said  grant  and  said  book  '  A '  show 
the  several  Alcalde  grants  made  by  the  Alcaldes  to  the  persons,  of 
the  dates  and  of  the  fifty  vara  lots  in  said  stipulations  specified  ? 

"  Answer.    Yes." 

Upon  the  special  findings,  the  plaintiff  moved  for  judgment  in 
his  favor,  notwithstanding  the  general  verdict ;  but  the  Court  over- 
ruled the  motion,  and  plaintiff  excepted.  Judgment  was  thereupon 
entered  for  defendants,  from  which  plaintiff  appeals.  All  other 
material  facts  are  stated  in  the  opinion. 

Baldwin  £  Baggin,  for  Appellants. 

I.  The  Court  below  should  have  ordered  judgment  for  pljiintiff 
upon  the  special  findings,  the  general  verdict  notwithstanding. 
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No  exceptions  were  taken  to  any  of  the  special  findings  —  indeed^ 
the  facts  were  not  disputed  on  the  trial ;  but  the  whole  case  became 
a  question  of  law,  involving  this  single  inquiry :  Whether  the  patent 
of  the  United  States  for  land  confirmed  by  the  XJ.  S.  Land  Com- 
mission-— the  confirmation  being  of  a  Mexican  Governor's  grants 
dated  and  issued  in  1839  —  is  better  evidence  of  title  to  the  land 
than  an  American  Alcalde's  grant,  issued  in  1847  ? 

It  vrill  be  seen  that  the  Judge  below  assumes  that  the  Governor's 
grant  was  in  colonization.  It  is  hard  to  see  how  the  learned  Judge 
got  the  notion  that  the  object  was  to  settle  on  or  colonize  a  wharf. 
The  Governor's  grant  is  referred  to  in  the  stipulations  in  proof,  and 
the  Court  can  see  its  conditions,  which  were  not  of  occupation,  im- 
pro\^ment,  ror  anything  of  the  kind;  nor  was  any  obligation 
imposed  to  build  within  a  given  time. 

It  is  not  necessary  to  go  largely  into  this  argument,  as  we  think 
that  the  learned  Judge,  not  contumaciously  but  undesignedly  has 
overruled  the  decision  of  the  Supreme  Court  in  18  Cal.,  which  de- 
cision is  the  law  of  this  case.  (Davidson  v.  Dallas,  16  Cal.  75.) 
As  the  Court  understands  its  own  decision,  it  hardly  needs  any 
detailed  exposition  of  its  meaning. 

•  The  principle  of  this  case  differs  from  that  of  the  Fremcyfit  case, 
in  17  How.,  for  this  was  a  grant  of  definite  quantity  and  limits, 
and  only  uncertain  as  to  where  those  limits  were.  It  was  not  a 
grant  of  a  quantity  to  be  taken  from  a  larger  area,  but  a  grant  of  a 
particular  spot,  to  be  ascertained  by  the  action  of  the  Government  — 
the  grant  operating  a  present  title  to  that  spot,  but  the  spot  to  be 
fixed ;  the  Government  having  full  power  to  fix  it ;  but  when  fixed, 
the  act  fixing  it  to  have  relation  to  the  date  of  the  grant.  This  is 
expressly  affirmed  by  the  decision  in  18  Cal.  575. 

II.  There  is  nothing  in  the  point  that  the  land  was  subject  to 
denouncement,  and  that  the  Alcalde  grants  had  the  effect  of  or  were 
equivalent  to  this  denouncement. 

1st.  The  right  of  denouncement  as  to  a  grant  issued  by  itself^ 
was  in  the  Government,  not  in  the  city. 

2.  The  mere  fact  of  a  regrant  is  not  a  denouncement,  or  equiv- 
alent to  a  denouncement. 

At  conunon  law,  a  cause  of  forfeiture  for  condition  broken  is  not 
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a  forfeiture ;  but  the  grantor  must  make  actual  entry,  in  order  to 
avail  himself  of  the  cause  of  forfeiture,  and  to  revest  the  title. 

The  civil  law  required  denouncement,  which,  was  a  judicial  or 
quasi  judicial  inquiry,  officially  instituted  by  the  Government,  to 
determine  the  fact  of  noncompliance. 

In  both  systems,  the  mere  subsequent  deed  of  the  grantor  was 
insufficient  (See  case  of  Holliday  v.  West,  6  Cal.  521,  overrul- 
ing Touchard  v.  Touchard,  5  Gal. ;  and  Hart  v.  Burnett,  15  Cal.) 

8d.  The  Board  of  Land  Commissioners  passed  on  this  whole 
question  of  the  plaintiffs  title,  and  the  decision  is  conclusive  of 
evefiything  affecting  the  title  —  this  alleged  cause  of  invalidity  as 
every  other.  It  was  for  the  Government  to  enforce  the  forfeiture, 
or  to  waive  it;  it  chose  to  waive  it,  and  its  judgment,  affirming 
the  title  is  plenary  proof  of  that  waiver. 

The  idea  that  an  American  Alcalde,  not  representing  the  Amer- 
ican Government  or  the  Mexican  Government,  could  assert  a  higher 
claim  tban  the  Government,  is  monstrous.  If  this  were  the  case, 
every  grant  of  the  Government,  certainly  all  those  within  pueblos, 
might  have  been  invalidated  by  the  summary  process  of  the  local 
autiiorities  regranting  the  lands. 

The  whole  stress  and  strain,  and  effect  of  the  decision  in  Leese 
V.  Olarh  (18  Cal.)  is,  that  the  Government  had  the  power,  by  vir- 
tue of  its  political  obligations,  to  pass  upon  this  whole  question  of 
title;  that  this,  of  course,  involves  an  inquiry  into  all  the  elements 
which  make  up  the  title,  or  deny  its  validity;  that  the  appointed 
agency  for  this  office  was  the  Board  of  Commissioners ;  that  this 
Board  had  full  jurisdiction  over  persons  and  subjects  connected  with 
the  daim ;  and  that  its  judgment,  followed  by  the  patent — which  is 
the  execution  of  the  judgment  —  is  conclusive  of  both  the  title  and 
boundaries,  and  establishes  definitely  that  title  and  those  bounda- 
ries as  of  the  date  of  the  grant,  qualified  only  by  this,  that  the 
patent  is  not  effectual  against  third  persons ;  but  this  qualification 
does  not  apply  here,  for  the  reason  that  the  Court  holds  that  these 
Alcalde  grantees  are  not  third  persons,  which  leaves  the  proceed- 
ings of  the  Board,  quoad  this  case,  absolutely  conclusive. 

Yet  the  learned  Judge  below,  not  contumaciously  but  by  mani- 
fest error,  holds  that  the  plaintiff  had  no  title,  and  has  none  now. 
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as  against  third  persons ;  which  went  further  than  the  Judge  on  the 
first  trial|  who  held  we  had  a  title,  if  we  could  find  a  place  which  it 
covered. 

This  Court  ruled  that  the  patent  was  definitive  —  not  only  of 
title,  hut  as  to  the  place ;  and  now  the  District  Court,  on  the  return 
of  the  cause,  holds  that  it  is  void,  both  as  to  title  and  place ;  and 
that,  not  as  against  third  persons,  but  as  against  these  Alcalde 
grantees,  who  are  not  third  persons. 

In  Hart  v.  Burnett  it  is  held  that  the  true  construction  of 
Touchard  v.  Touchard,  (5  Cal.)  was  to  hold,  that  the  process  of 
denouncement  applied  only  to  a  Government  grant,  and  not  to  a 
grant  by  the  municipal  authoritieB.  And  Holliday  v.  West  over- 
rules so  much  of  Touchard  v.  Touchard  as  held  that  the  second 
grant  took  the  property,  when  oondition  subsequent  had  been 
broken. 

But  the  conclusive  answer  to  the  whole  point  is,  that  there  could 
be  no  denouncement,  except,  at  most,  for  breach  of  the  conditions 
of  the  grant  to  Leese  and  Vallejo.  These  conditions  are  set  out, 
and  occupation,  settlement  or  improvement  are  not  among  them. 

So  the  Judge  below  holds  that  the  Alcalde  may  regrant  after  a 
Governor's  grant;  that  in  this  way  he  may  revoke  the  Governor's 
title,  even  within  two  hundred  varas  of  the  beach  (where  the  Al- 
calde had  no  right  to  grant) ;  that  this  regrant  is  a  denouncement 
for  a  cause  which  was  not  mentioned,  but  other  conditions  being 
mentioned,  was  in  effect  excluded  by  the  grant ;  and  that  a  grant, 
on  consideration  of  a  strip  of  land  to  build  a  wharf,  was  a  grant  in 
colonization;  and  a  grant  of  two  hundred  varas,  in  a  particular 
spot,  was  an  indeterminate  grant,  as  to  limits,  like  Fremont's. 

Thompson  Campbell  and  0.  C.  Pratt,  for  Eespondents. 

I.  The  rule  that  when  a  case  is  brought  to  the  appellate  Court 
a  second  time,  the  opinion  previously  pronounced,  even  though  the 
Court  may  be  satisfied  that  it  is  erroneous,  is  to  be  regarded  as  the 
settled  law  of  the  case,  is  not  correct,  and  is  inapplicable  to  the 
case  before  the  Court. 

1.  The  case  of  the  Washington  Bridge  Co.  v.  Stewart  et  oH.,  (3 
How.  U.  S.  E.  413)  is  referred  to  as  furnishing  authority  for  the 

Cax.  Bbp.  XX. —  20 


Digitized  by 


Google 


402         SUPEEME  COURT  — JULY  TERM,  1862. 

Leese  v.   Clark. 

rule.  The  principle  on  which  the  rule,  as  laid  down  in  that 
case,  is  made  to  depend,  grows  out  of  the  peculiar  organization  of 
the  Supreme  Court  of  the  United  States,  and  to  which  the  State 
suprejne  tribunals  bear  no  strict  analogy. 

The  reason  of  the  rule,  as  explained  in  3  Howard,  is  that  there 
is  no  mode  pointed  out  by  law  in  which  an  erroneous  judgment 
rendered  by  that  Court  can  be  reviewed  in  that  or  any  other  Court; 
that  there  is  no  law  which  authorizes  that  Court  to  review  its  decia- 
ions ;  and  that  in  all  cases  over  which  it  has  jurisdiction,  its  judg- 
ments are  final,  and  from  which  there  is  no  appeal.  Starting  from 
this  point,  the  theory  of  that  Court  is,  that  it  never  commits  an 
error,  and  that  it  never  overrules  one  of  its  own  decisions. 

The  Supreme  Court  of  a  State  neither  theoretically  nor  practi- 
cally acts  upon  any  such  principle.  Mr.  Greenleaf  has  furnished 
the  profession  with  an  entire  volume  of  overruled  cases,  made  up 
principally  of  the  decisions  of  State  tribunals.  Besides,  the  Su- 
preme Court  of  a  State  is  not  in  all  cases,  over  which  it  has  juris- 
diction, the  Court  of  last  resort,  and  from  which  there  is  no  appeal. 
The  case  under  .consideration  happens  to  belong  to  the  class  of 
excepted  cases. 

Upon  an  examination  of  the  California  cases  on  the  subject, 
(Dewey  v.  Oray,  2  Cal.  377;  Clary  v.  Hoagl/md,  6  Id.  687; 
Davidson  v.  Dallas,  15  Id.  75)  we  find  that  the  Court,  in  assign- 
ing causes  for  inflexibly  adhering,  right  or  wrong,  to  what  ia 
termed  "  the  law  of  the  case,"  have  confounded  the  reasons  from 
which  three  legal  and  distinct  maxims  or  rules  of  the  law  had  thor 
origin.     These  are: 

1.  The  law  of  the  case. 

2.  The  doctrine  of  res  jvdicaia* 

3.  The  maxim  of  stare  decisis. 

When  we  speak  of  "  the  law  of  the  case,"  we  are  to  be  undei^ 
stood  as  tre$Lting  those  terms  in  the  sense  in  which  they  are  uaed 
in  the  precise  point  under  consideration. 

Res  judicata  is  defined  to  be  the  decision  of  a  legal  or  equitable 
Issue  by  a  Court  of  competent  jurisdiction.  Again,  it  is  said  that 
-n  order  to  make  a  matter  res  judicata,  there  must  be  a  concurrence 
of  the  four  conditions  following,  viz:  1.  Identity  in  the  thing  sued 
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for.  2.  Identity  of  the  cause  of  action.  3.  Identity  of  persons 
and  of  parties  to  the  action.  4.  Identity  in  the  quality  of  the  per- 
sons for  or  against  whom  the  claim  is  made. 

The  doctrine  of  stare  decisis  is  supported  on  principles  and  for 
reasons  entirely  different  from  those  which  apply  either  to  "  the 
law  of  the  case"  or  to  the  doctrine  of  res  judicata. 

It  is  a  general  principle,  that  where  a  point  has  been  settled  by  a 
series  of  decisions,  it  forms  a  precedent,  which  is  not  afterwards  to 
be  departed  from.  It  is  also  necessary,  for  the  sake  of  property, 
that  a  settled  rule  should  be  observed.  It  is  in  view  of  this  princi- 
ple, that  an  erroneous  decision  is  permitted  to  stand,  because  its 
correction  might  occasion  greater  confusion  to  titles  and  rights 
which  had  grown  up  under  it,  and  produce  a  wider  spread  injustice 
than  would  result  from  the  perpetuity  of  the  error. 

But  such  reasoning  can  have  no  applicability  to  a  case  where  no 
final  decision  has  been  made  between  the  parties ;  where  no  rule  of 
property  has  been  established;  where  no  rights  have  grown  up 
under  it ;  and  where  the  question  is,  not  only  whether  a  Court  shall 
knowingly  commit  a  glaring  wrong  upon  one  of  the  parties  by  an 
erroneous  application  of  the  law  to  his  case,  but  whether  a  precedent 
shall  be  thus  established  under  which  interests  of  the  greatest  mag- 
nitude may  grow  up,  and  that,  too,  before  the  Court  can  have  an 
opportunity  of  correcting  their  error  in  a  subsequent  case,  and  be- 
tween other  parties. 

In  Wright  v.  Douglass,  (10  Barb.  S.  O.  R.)  the  Court  says: 
"  And  though  we  entertain  the  utmost  respect  for  the  opinion  of 
the  Court  of  Appeals,  yet  when  the  new  evidence  in  the  cause  re- 
moves the  ground  which  was  made  the  principle  foundation  of  that 
opinion,  we  regard  ourselves  as  at  liberty  to  declare  the  same  judg- 
ment which  we  rendered  on  the  former  occasion,"  In  Rutherford's 
use  of  Gollen  v.  Lajferty,  (2  English,  404)  the  Court,  having  by 
mistake  of  a  fact  decided  against  the  law  of  the  case,  on  the  second 
appeal  corrected  it,  and  that,  too,  when  the  inferior  Court  had  fal- 
lowed the  decision  of  the  appellate  Court.  Authorities  on  this 
point  might  be  multiplied,  but  they  are  unnecessary.  In  an  action 
of  ejectment,  however,  as  will  hereafter  be  shown,  no  such  rule  has 
ever  been  sought  to  be  applied.  All  reasons  for  it  in  such  actions 
are  utterly  wanting. 
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2.  Conceding  the  principle  that  Courts  will  not,  as  a  general 
thing,  on  a  second  appeal,  review  their  own  decisions,  the  rule  does 
not  extend  to  cases  involving  questions  of  a  public  nature^  where 
great  public  interests  are  involved ;  such,  for  instance,  as  are  af- 
fected by  the  oonstruction  of  an  Act  of  Congress,  like  the  one  under 
consideration. 

The  line  which  separates  the  two  classes  of  cases  referred  to,  we 
think,  is  distinctlj  visible  to  every  legal  eye.  The  decision  which 
merely  declares  the  law  of  a  contract  between  two  parties,  although 
it  may  be  erroneous  and  carry  with  it  a  certain  degree  of  injustice, 
still,  is  confined  to  that  case  and  to  those  parties,  and  before  it  as- 
sumes the  shape  of  a  precedent,  the  error  can  be  corrected.  But 
where  the  rights  of  parties  depend  upon  the  construction  of  a  pub- 
lic law,  by  which  the  rights  of  property  are  to  be  ascertained  and 
pettled,  the  question  is  not  confined  to  the  parties  before  the  Court, 
but  the  public  becomes  deeply  interested,  and  interests  of  great 
magnitude  soon  grow  up  under  the  rule  as  laid  down  by  the  Court. 
If  the  first  construction  of  such  a  law  is  erroneous,  great  landmarks 
of  property  are  disturbed,  titles  are  unsettled,  and  the  injury  and 
injustice  occasioned  become  general  and  widespread.  Ts  it  not, 
then,  of  the  first  importance,  that  decisions  involving  qestions  of 
this  public  nature  should,  if  erroneous,  be  corrected,  while  it  is  yet 
within  the  power  of  the  Court  to  prevent  the  evil  consequences 
which  must  inevitably  flow  from  such  decision?  {Hammond  v. 
Irdoes,  4  Md.  138;  Martin  v.  Hunter's  Lessees,  1  Wheat.  354.) 

3.  If  the  doctrine  of  res  judicata  should  in  all  its  strictness  be 
applied  to  cases  coming  before  the  appellate  Court  on  the  second 
appeal,  then  we  insist  that  the  action  of  ejectment  forms  an  excep- 
tion to  that  general  rule. 

It  is  a  universally  recognized  principle,  that  a  judgment  or  decree 
of  a  Court,  possessing  competent  jurisdiction,  shall  be  final  as  to  the 
subject  matter  thereby  determined.  But  it  is  not  only  final  as  to 
the  matter  actually  determined,  but  as  to  every  other  matter  which 
the  parties  might  litigate  in  the  cause,  and  which  they  might  have 
had  decided.  All  such  judgments  form  a  complete  bar  to  a  subse- 
quent action  between  the  same  parties,  on  the  principle  that  it  is 
res  judicata. 
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Kent,  Justice,  after  having  in  the  ease  of  La  Ouen  y.  Qouve- 
neur  &  Kemhle,  (1  Johns'  Cases,  602)  laid  down  the  role  aa  above 
stated,  in  speaking  of  exceptions  to  the  general  rule,  says:  '^  The 
case  of  an  ejectment  on  which  the  defendant,  in  neglecting  to  bring 
forward  his  title,  is  not  precluded  by  the  recovery  against  him 
from  availing  himself  of  it  in  a  new  suit'*    1  Yates*  Rep.  621. 

In  this  State,  as  we  understand  the  law,  the  common  law  rule, 
that  a  judgment  in  ejectment  is  no  bar  to  another  action  betweeoL 
the  same  parties  for  the  same  premises,  has  not  been  changed  by 
our  system  of  pleading.  Here  the  action  of  ejectment  has  always 
been  held  to  be  merely  a  possessory  action.  {Payne  &  Dewey  v. 
Treadwelh  5  Cal.  311;  Oamer  v.  Marshall,  9  Id.  270.)  In  the 
latter  case.  Field,  J.  says:  *'  Ejectment  is  a  possessory  acti<m,  and 
must  be  brought  against  the  occupants ;  it  determines  no  rights  but 
those  of  possession  at  the  time,  and  it  matters  not  who  claims  to 
have  the  title  to  the  premises."  And  again,  in  Yount  v.  HoweU 
(14  Cal.  468)  the  same  Judge,  in  speaking  of  the  conclusiveness 
of  the  judgment  in  an  action  of  ejectment,  says :  "  With  us,  the 
judgment  is  only  conclusive  of  two  points:  the  right  of  possession 
in  the  plaintiff,  and  the  occupation  of  the  defendant  at  the  institu- 
tion of  the  suit." 

The  admitted  principle,  that  the  action  authorized  by  the  Code, 
for  the  recovery  of  real  property,  is  merely  possessory,  ezdudea 
the  idea  altogether  that  a  judgment  can  be  set  up  as  a  bar  to  a  sub- 
sequent action. 

II.  The  patent  of  the  United  States  is  a  mere  quitclaim  of  the 
Government 

The  precise  effect  which  it  was  the  intention  of  Congress  to  give 
to  such  patents,  can  best  be  ascertained  from  an  examination  of  the 
debates  in  the  Senate  of  the  United  States  when  that  provision  waa 
considered. 

The  following  extracts  will  be  found  in  the  twenty-third  volume 
of  the  Congressional  Globe,  on  the  pages  referred  to.  On  page 
157,  Senator  Gwin  wished  the  Act  of  1824  extended  to  California, 
with  the  exception  of  that  provision  which  required  the  claimants 
to  make  adverse  claimants  parties. 

On  page  347,  Senator  Berrien  moved  to  amend  so  as  to  make 
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the  final  decrees  conclusive  only  as  against  the  United  States,  in- 
stead of  the  decrees  of  the  Commissioners. 

On  page  348,  Senator  Berrien  explained  the  effect  of  the  de- 
crees of  the  Courts  to  operate  only  between  the  United  States  and 
the  claimants,  and  as  he  expressed  it,  "to  decide  no  contest  of  in- 
dividual title." 

On  page  359,  Senator  Berrien  said,  in  explanation  of  the  effect 
of  the  patent,  "  thus,  if  the  legal  title  has  vested  in  the  United 
States,  and  the  patent  should  emanate,  the  legal  title  would  be 
transferred  to  the  patentee ;  but  if  a  better  equitable  title  existed 
in  another,  that  patentee  would  hold  the  legal  title  as  a  trustee  for 
such  other  person." 

On  page  363,  Senator  Ewing  was  for  discriminating  in  patents 
for  perfect  titles.  He  thought  a  mere  quit  claim  enough  in  that 
class;  but  in  cases  of  imperfect  titles,  a  patent  in  the  form  of  a 
confirmation  should  be  given. 

On  page  365,  Senator  Walker  offered  an  amendment:  "That 
in  every  case  where  a  patent  shall  be  issued,  the  patent  shall  oper- 
ate only  as  a  relinquishment  of  the  title  of  the  United  Stages  to  the 
land  patented." 

On  page  371,  he  explained  that  the  object  was  to  make  a  distinc- 
tion between  an  ordinary  patent  and  a  mere  quit  claim,  or  relin- 
quishment of  the  lands  on  the  part  of  the  Government. 

Same  page.  Senator  Ewing  said:  "I  see  no  objection  to 
the  amendment;  it  seems  to  be  carrying  out  the  effect  of  the 
bill." 

Same  page,  Senator  Badger  thought  "it  was  unnecessary,  for 
the  reason  that  when  the  United  States  received  no  consideration 
for  the  conveyance,  it  can  have  no  operation  but  to  guaranty  the 
validity  of  the  patent.  From  the  nature  of  the  case,  it  must  be 
a  mere  release  or  quit  claim."  He  thought  the  form  of  the 
patent,  showing  for  what  it  issued,  would  show  that  it  was  a  mere 
release. 

On  page  361,  Senator  Ewing,  in  commenting  on  the  force  of  a 
patent,  says :  "  That  the  individual  presenting  the  claim  shall  have 
his  patent.    But  perhaps  he  is  not  the  person  who  is  actually  enti- 
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tied  to  the  land ;  perhaps  a  patent,  when  issued  to  him,  will  put  a 
weapon  in  his  hands  which  he  ought  not  to  have." 

On  same  page,  Senator  Davis  *'  thought  no  patent  was  necessary ; 
that  private  rights  should  be  left  to  the  State  judicial  tribunals  to 
settle." 

On  page  372,  Senator  Downs  "thought  the  Walker  amendment 
ramecessary,  because,"  he  says,  "the  biU  already  contains  every- 
thing which  is  intended  by  it.  It  only  made  an  additional  declara- 
tion of  the  same  thing." 

On  page  373,  Senator  Baldwin  offered  his  substitute  to  the 
Walker  amendment,  changing  it  to  this  extent:  "that  the  relin- 
quishment should  inure  to  the  benefit  of  the  patentee,  or  such  other 
person  or  persons,  if  any,  as  between  him  and  them  may  have  a 
better  title  thereto." 

On  same  page.  Senator  Berrien  opposes  the  amendment,  on  the 
ground  that  it  is  not  necessary,  and  speaking  of  the  effect,  he  says : 
"  No  legal  principle  is  better  established  than  this ;  it  relinquishes 
the  title  of  the  sovereign  making  the  grant,  and  leaves  individual 
titles  precisely  as  they  stood." 

On  the  same  page,  vote  taken  on  said  amendment  and  rejected ; 
twenty-one  for,  twenty-four  against,  on  the  express  ground  that  it 
was  not  necessary. 

On  page  428,  Senator  Walker  proposed  this  amendment:  After 
the  word  State,  to  insert  "  or  any  patent  to  be  issued." 

Without  this,  Mr.  Walker  doubted  whether  the  Courts  would 
adopt  the  idea  that  the  patent  was  to  be  nothing  more  than  a  re- 
linquishment of  title. 

As  the  provision  stood,  it  was  limited  to  the  decrees  of  the  Com- 
missioners, District  and  Supreme  Courts. 

This  amendment  elicited  general  approbation,  as  expressing 
more  clearly  the  sentiments  of  the  Senate  and  extending  the  pro- 
vision to  a  patent. 

On  page  429,  Senator  Underwood  said :  "  If  you  grant  a  patent, 
It  can  have  no  effect  upon  the  rights  of  any  one,  unless  it  be  upon  a 
party  to  a  litigation,  which  is  provided  for  by  this  bill." 

On  same  page,  Senator  Davis,  expressing  himself  strongly  in 
favor  of  the  amendment,  says :    "  If  I  understand  the  matter,  we 
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are  all  agreed  that  the  United  States  do  not  mean  to  do  more  than 
to  release  what  right  they  may  have  to  the  patentee/* 

Senator  Berrien  opposed  the  amendmimt. 

The  amendment  was  then  adopted — ayes,  twenty;  noes,  twelve. 

The  foregoing  extracts  present  in  the  clearest  possible  manner, 
not  only  the  effect,  but  the  absolute  limitation  which  Congress  in- 
tended those  patents  should  possess. 

From  this  it  results,  that,  in  the  language  of  Senator  Badger,  a 
patent  so  issued,  "  from  the  nature  of  the  case,  must  be  a  mere  re- 
lease or  quit  claim.'* 

But  the  distinction  here  referred  to,  between  an  ordinary  patent, 
issued  by  the  Government  for  the  public  lands,  and  the  patent  au- 
thorized to  be  issued  by  the  Act  of  1851,  so  far  as  the  rights  of 
third  parties  are  concerned,  has  its  foundation  in  an  established 
principle  of  law,  and  which  characterizes  all  the  legislation  of  Con- 
gress on  that  class  of  cases,  from  the  date  of  the  acquisition  of 
Louisiana,  in  1803,  up  to  the  enactment  of  the  law  of  1851. 

In  the  case  of  Oarlcmd  v.  Wynn,  (20  How.  8)  the  Supreme 
Court  of  the  United  States  announced  this  principle  in  the  following 
clear  and  explicit  language:  "The  general  rule  is,  that  where 
several  parties  set  up  conflicting  claims  to  property,  with  which  a 
special  tribunal  may  deal,  as  between  one  party  and  the  Govern- 
ment, regardless  of  the  rights  of  others,  the  latter  may  come  into 
the  ordinary  Courts  of  justice,  and  litigate  the  conflicting  claims." 
(Lytle  V.  The  State  of  Arkansas,  9  How.  328;  Curmingham  v. 
Ashley,  14  Id.;  Bernard  v.  Ashley,  18  Id.  44;  Morehouse  v. 
Phelps,  21  Id.  304-5 ;  United  States  v.  White,  28  Id.  263 ;  Oreer 
et  at  V.  Mezes  et  al.,  24  Id.  275 ;  Killridge  v.  Breavd,  6  Rob.  83 ; 
12  Rob.  7 ;  5  Rob.  470 ;  4  L.  O.  S.  44fr-6.) 

III.  The  Land  Commission  decided  upon  two  classes  of  cases ; 
the  one  called  a  perfect  or  legal  title,  and  the  other  an  imperfect  or 
equitable  title.  The  Government  is  required  to  issue  a  patent  in 
both  classes ;  in  the  one  where  it  had  no  interest  to  convey,  as  well 
as  in  the  other,  where  it  had  the  l^al  title  to  convey.  Will  it  be 
contended  that  the  patentee  in  the  former  case  is  placed  in  any 
(liftt  rent  relation  towards  adverse  claimants  than  he  occupied  before 
his  patent  was  issued !    But  it  is  said  that  this  patent  is  a  record 
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of  the  Government,  etc.,  and  for  that  reason  it  shall  have  a  further 
operation  and  effect. 

This  record  of  the  proceedings  upon  which  the  patent  is  issued 
has  heen,  for  some  reason  to  us  unknown,  affixed  to  and  made  a 
part  of  the  patent.  Now,  it  is  the  duty  of  the  Commissioner  of  the 
General  Land  Office,  upon  receiving  a  certificate  of  confirmation, 
with  a  plat  duly  approved  by  the  Surveyor  General,  to  issue  to  the 
claimant  a  patent. 

This  record,  really,  has  nothing  to  do  with  the  patent,  and  in- 
stead of  giving  to  it  any  additional  solemnity,  it  operates  as  a  limi- 
tation; because  the  only  effect  it  could  possibly  have  was  well 
expressed  by  Senator  Badger,  when  he  said,  "  that  the  form  of  the 
patent,  showing  for  what  it  issued,  would  show  that  it  was  a  mere 
release."  This  record  would,  in  the  case  of  a  perfect  title,  show 
that  the  patent  really  conveyed  nothing  to  the  patentee  that  he  did 
not  have  before.  Besides,  this  record  shows  that  all  the  proceed- 
ings upon  which  the  patent  issued  were  entirely  ex  parte,  and  were 
binding  upon  no  one  except  the  patentor  and  patentea  It  is  not, 
therefore,  perceived  how  this  record  can  give  any  additional  opera- 
tion or  effect  to  the  patent. 

IV.  In  defining  the  precise  nature  of  the  title  under  which  the 
defendants  claim  to  be  "  third  persons,"  within  the  meaning  of  the 
fifteenth  section  of  the  Act  of  March  3d,  1851,  the  following  propo- 
sitions are  submitted: 

lat.  The  power  of  the  Gk)vemor  to  transfer  the  title  of  the 
pueblo  lands  was  merely  concurrent  with  that  of  the  pueblo  officers. 

2d.  The  effect  of  the  fourteenth  section  of  the  Act  of  1851,  is  a 
declaration  by  the  political  department  of  the  Federal  Government, 
that  the  legal  title  to  the  pueblo  lands  in  California  was,  at  the  date 
of  the  treaty,  in  the  pueblo,  and  that  it  did  not  pass  by  the  deed  of 
cession  to  the  United  States. 

3d.  That  if  the  concession  to  Leese  and  Vallejo  had  not  been 
made,  and  if  the  grant  under  which  the  defendants  claim  had  not 
been  made,  the  legal  title  to  the  premises  in  question  would  have 
remained  in  the  city. 

4th.  That  the  concession  to  Leese  and  Vallejo  did  not  transfer  to 
them  the  legal  title. 
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5th.  That  the  patent,  now  held  by  the  plaintiffs,  is  the  result  of 
ex  parte  proceedings  before  the  Board  of  Commissioners,  carried 
on  by  two  parties,  in  neither  of  whom  the  legal  title  to  the  premises 
in  question  had  ever  vested,  for  any  time,  or  for  any  purpose. 
(Hart  V.  Burnett,  15  Cal.  560-2;  New  Orleans  v.  The  United 
States,  10  Pet.  662,  731,  735-6.) 

0th.  That  a  patentee,  by  virtue  of  his  patent,  only  takes  the 
title  of  his  patentor,  whatever  it  is  at  the  date  of  his  patent. 

These  propositions  are  incontrovertible ;  and  from  them  it  is  de- 
duced, that  if  the  action  of  the  Governor,  on  the  twenty-first  day  of 
May,  1839,  did  not  forever  withdraw  the  premises  in  question 
from  the  class  of  grantable  lands  lying  within  the  limits  of  the 
pueblo  of  Sjm  Francisco,  the  Alcalde's  grant,  made  in  March,  1847, 
transferred  to  the  defendants  the  legal  title  to  said  premises, 
stripped  of  all  equities  of  every  description  whatever. 

V.  When  the  defendants  received  their  grants,  the  granting 
power  of  the  Governor  had  ceased,  while  the  power  of  the  pueblo 
officers  continued  in  full  force ;  therefore,  when  the  Alcalde  made 
his  grant,  there  was  neither  a  paramount  nor  a  concurrent  power 
in  existence.  The  power  of  the  Alcaldes,  after  the  seventh  day  of 
July,  1846,  was  the  sole  and  exclusive  power  authorized  to  make 
gi'ant.s  within  the  pueblo  limits. 

The  defendants  had  the  right  to  appear  as  "third  persons.'' 
Their  title  is  derived  from  the  Mexican  Government.  It  is  neither  * 
in  privity  with  the  plaintiff,  nor  with  the  United  States.  Under 
the  provisions  of  the  eighth  section  of  the  Act  of  1851,  the  de- 
fendanti*  had  a  title  over  which  the  Commission  had  jurisdiction, 
Tiiid  it  re(iiiired  the  special  restriction  contained  in  the  fourteeutli 
section  to  prev(»nt  the  provisions  of  the  eighth  section  from  expend- 
ing to  that  ]>articular  class  of  cases  to  which  the  defendants'  claim 
belongs.  We  shall  assume  that  all  persons  holding  a  title  deilvcd 
fnnn  the  Spanish  or  Mexican  Gt)vemments,  and  upon  which  the 
"Commission  acted,  would,  if  their  rights  were  affected  by  the  is- 
suance of  a  pattnt  to  other  parties,  be  "third  persons,"  according 
to  the  moaning  of  that  term.  Now,  the  grantor  of  the  defendants, 
viz :  the  city  of  San  Francisco,  if  our  assumed  attitude  be  correct  — 
if  she  were  the  defendant  in  the  present  proceding  —  her  right  to 
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defend  as  a  third  person,  whose  interests  were  affected  by  the 
plaintiff's  patent,  could  not  be  questioned. 

The  defendants  stand  in  her  place;  are  privies  in  estate  with 
her;  they  are  neither  intruders  nor  trespassers,  but  stand  upon  the 
title  and  the  rights  of  their  grantor. 

If  they  are  not  "  third  persons,^'  whose  rights  have  been  affected 
by  a  proceeding  to  which  they  were  not  a  party,  carried  on  regard- 
less of  their  rights,  and  to  whom  the  law  in  its  most  solemn  form 
promised  protection  and  relief,  then  the  law  itself  is  a  delusion  and 
a  snare. 

Field,  0.  J.  delivered  the  opinion  of  the  Court —  Cope,  J.  con- 
curring. 

This  case  was  before  this  Court  at  the  July  term,  1861.  It  is 
an  acti<m  of  ejectment  for  certain  premises  situated  within  the  city 
of  San  Francisco,  in  which  the  plaintiff  claims  under  a  grant  of 
the  former  Mexican  Governor  of  California,  made  to  himself  and 
Vallejo,  in  May,  1889,  and  a  patent  of  the  United  States  issued 
upon  its  confirmation,  in  March,  1858 ;  and  the  defendants  claim 
under  certain  American  Alcalde  grants  made  in  1847.  Upon  the 
first  trial  of  the  case,  it  was  contended  by  the  defendants  that  the 
premises  in  controversy,  being  town  lots  of  the  pueblo  of  San  FraU'- 
cisco,  existing  as  such  pueblo  on  the  seventh  of  July,  1846,  the 
claim  of  the  plaintiff  and  Vallejo,  under  the  grant  of  the  ilexican 
(Jovemor,  was  not  subject  to  the  jurisdiction  of  the  United  States 
Board  of  Land  Commissioners ;  and  that,  in  consequence,  its  action, 
and  the  subsequent  action  of  the  United  States  District  Court,  of 
the  Surveyor  General,  and  of  the  authorities  at  Washington  in 
issuing  the  patent,  were  without  authority  and  void ;  and,  further, 
that  if  the  grant  were  subject  to  the  jurisdiction  of  the  Board,  the 
defendants,  claiming  under  the  Alcalde  grants,  were  third  persons, 
within  the  meaning  of  the  fifteenth  section  of  the  Act  of  Congress 
of  March  3d,  1851,  against  whom  the  decree  of  confirmation  and 
patent  were  not  conclusive;  and  that  they  were,  in  consequence  as 
much  at  liberty  to  question  the  location  of  the  premises  as  if  the 
grant  had  never  been  before  the  Commission.  Proceeding  upon 
this  view  of  the  jurisdiction  of  the  Board,  and  the  construction  of 
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the  fifteenth  section,  the  defendants  directed  their  proof  to  show 
that  the  premises  in  controrersy  were  not  covered  by  the  grant  in 
question.  The  evidence  as  to  the  locality  of  the  starting  point  of 
the  premises  granted  was  conflicting,  and  the  jury  fotmd  for  the 
defendants,  on  the  ground,  as  stated  in  their  verdict,  that  they 
could  not  locate  the  grant  as  claimed  by  the  plaintiff.  But  on 
appeal  from  the  judgment  rendered  upon  the  verdict,  this  Court 
held  that  the  fact  that  the  premises,  described  in  the  Mexican  grant 
and  the  patent  of  the  United  States,  were  town  lots  of  a  pueblo, 
existing  on  the  seventh  of  July,  1846,  or  at  the  date  of  the  grant, 
in  May,  1839,  did  not  exclude  the  claim  of  the  grantees  from  the 
juri!=idiction  of  the  Board,  but,  on  the  contrary,  that  jurisdiction  was 
rightfully  taken  by  the  Board ;  and  that  to  the  patent  subsequently 
issued,  the  same  operation  and  effect  were  to  be  accorded  as  to  any 
other  patent,  regular  on  its  face,  issued  by  the  United  States,  upon 
a  confirmation  of  a  claim  under  a  Mexican  grant,  pursuant  to  tkte 
Act  of  Congress  of  March  3d,  1851. 

And  this  patent,  we  held,  was  to  be  regarded  in  two  aspects :  as 
a  deed  of  the  United  States,  passing  whatever  interest  they  pos- 
sessed in  the  premises  at  the  date  of  the  presentation  of  the  peti- 
tion for  a  confirmation  of  the  claim  under  the  Mexican  grant  to  the 
Board  of  Land  Commissioners ;  and  as  a  record  of  the  Government, 
showing  its  action  and  judgment  with  respect  to  the  title  of  the 
patentees  at  the  date  of  the  cession  of  the  country.  As  the  record 
of  the  Government,  we  said,  it  imported  absolute  verity  upon  all 
the  matters  of  fact  and  law  essential  to  authorize  its  issuance,  and 
could  only  be  vacated  and  set  aside  by  direct  proceedings  instituted 
by  the  Government,  or  by  parties  acting  in  the  name  and  by  the 
authority  of  the  Government.  Until  thus  vacated,  it  was  conclu- 
sive, not  only  as  between  the  patentees  and  the  Government,  but 
between  parties  claiming  in  privity  with  either  by  title  sul>eequent. 
It  was  conclusive,  except  as  to  the  "third  persons"  mentioned  in 
the  fifteenth  section  of  the  Act  of  Congress.  And  the  "  third  per- 
sons," within  the  meaning  of  that  section,  we  held  to  be  those 
"  whose  title  to  the  premises  patented,  not  only  accrued  before  the 
duty  of  the  Government  and  its  rights  under  the  treaty  attached, 
but  whose  title  to  such  premises  was  at  that  date  such  as  to  enable 
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them  to  resist  successfully  any  subsequent  action  of  the  Govern- 
ment affecting  it." 

Proceeding  upon  this  definition  of  third  persons,  we  considered 
the  claim  of  the  defendants,  holding  under  Alcalde  grants  issued 
in  1847,  to  be  regarded  in  that  character.  For  this  purpose,  we 
assumed,  as  alleged  by  the  defendants,  that  American  Alcaldes  in 
1847  possessed  authority,  under  the  laws  of  Mexico,  which  were 
not  abrogated  during  the  military  occupation  of  the  country,  to 
make  grants  of  land  within  the  limits  of  the  pueblo  of  San  Fran- 
cisco—  in  other  words,  to  transfer  the  title  of  the  pueblo.  But  the 
political  head  of  the  Department  of  California  also  possessed  a  like 
iiuthority,  and  exercised  it  in  numerous  instances,  and  his  authority 
was  paramount — that  is  to  say,  its  exercise  cotdd  not  be  interfered 
with,  or  in  any  manner  defeated,  by  any  subsequent  action  of  the 
pueblo  or  its  oflSlcers.  Admitting,  we  said,  the  power  of  the  Alcal- 
des—  the  de  facto  municipal  officers  —  to  its  fullest  extent  ever 
asserted  by  the  present  Court,  "it  only  extended  to  lands  which 
had  not  bwn  previously  granted  by  the  superior  authorities  of  the 
Department  imder  the  former  Government  Nor  does  it  matter  in 
any  respect  whether  the  grant  of  those  authorities  passed  a  legal 
or  an  equitable  title.  The  moment  they  assumed  the  control  of 
the  property,  and  passed  any  interest  in  the  same,  all  granting 
power  of  the  subordinate  officers  of  the  pueblo  with  respect  to  the 
property  ceased."  In  thus  holding,  we  only  declared  what  must 
appear  obvious  to  every  one,  that  when  an  officer  of  paramount 
authority  makes  a  grant,  an  inferior  officer  cannot  defeat  and 
destroy  it,  by  issuing  another  grant  himself  for  the  same  premises. 

And  as  to  the  uncertainty  in  the  precise  location  of  the  bound- 
aries of  the  premises  covered  by  the  grant  to  the  plaintiff,  and  Val- 
lejo,  we  observed,  following  in  that  respect  previous  decisions  of 
this  Court,  and  of  the  Supreme  Court  of  the  United  States,  that 
the  right  or  power  of  fixing  the  boundaries — in  other  words,  of 
locating  the  land,  as  preliminary  to  the  judicial  delivery  of  its 
possession,  belonged  to  the  former  Gt>vemment,  and  could  not  be 
exercised  by  the  grantees,  at  least  so  as  to  bind  the  Government. 
They  took  with  full  knowledge  of  the  right  and  power  of  the  former 
Oovemment  in  this  respect,  and  in  strict  subordination  to  their  ex- 
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ercise.  If  that  Government  never  acted  in  the  matter,  and  sur- 
veyed off  the  tract,  and  thereby  fixed  its  boundaries  upon  the  sur- 
face of  the  earth,  the  right  and  power  passed  to  the  United  States, 
and  could  be  exercised  by  them  in  such  manner  and  at  such  time 
as  they  might  deem  expedient.  "  The  defendants,  as  junior  gran- 
tees," we  said,  "  took  their  grants  with  this  knowledge ;  that  if  the 
military  occupation  of  the  country  ceased,  and  the  displaced  Mexi- 
can authorities  were  restored,  they  would  only  take,  if  in  that  event 
they  were  allowed  to  take  at  all,  in  subordination  to  the  action  of 
those  authorities  in  the  location  of  the  elder  grant ;  and  that  if  the 
United  States  permanently  retained  possession  of  the  country,  thev 
would  take  in  subordination  to  like  action  of  the  new  Government. 
By  the  Act  of  March  3d,  1851,  the  new  Government  designated 
the  manner  and  conditions  under  which  the  right  and  power  of  lo- 
cation would  be  exercised,  and  declared  the  effect  which  should  hs 
given  to  the  proceedings  had.  The  defendants,  taking  whatever 
interest  they  may  possess  in  subordination  to  the  future  action/ of 
the  Grovemment,  old  or  new,  in  determining  the  location  of  the  elder 
grant,  are  in  no  position  to  question  these  proceedings. '^  In  thus 
holding,  we  only  applied  the  doctrine  that  a  grantee  cannot  com- 
plain of  the  exercise  of  a  right  reserved  by  the  grantor  at  the  time* 
the  grant  was  made.  Nor  can  a  junior  grantee,  taking  his  grant 
with  knowledge  of  such  reserved  right.  If,  instead  of  a  reserva- 
tion of  the  right  of  determining  the  location  of  the  grant  by  specific 
met-es  and  bounds,  the  former  Government  had  reserved  a  right  of 
way  over  the  premises,  or  a  right  to  construct  a  f  ortificatidn  thereon, 
or  a  public  hospital,  and  such  right  had  passed  to  the  new  Govern- 
ment, no  one  would  pretend  that  the  exercise  of  the  right  thus  re- 
served coiild  be  the  subject  of  complaint  or  contestation  by  the 
grantee,  or  by  any  other  person  claiming  under  a  junior  grant  with 
knowledge  of  the  reservation.  We  see  no  difference  in  the  princi- 
ple between  the  reservation  actually  made  and  the  reservations  sup- 
posed. The  defendants,  therefore,  taking  whatever  they  acquired 
—  subject  to  the  action  of  the  Government,  whatever  that  might  be» 
in  the  location  of  the  elder  grant  —  were  in  no  position  to  resist 
such  action.  They  were  not,  therefore,  third  persons,  within  the 
meaning  of  the  fifteenth  section  of  the  Act  of  Congress. 
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We  also  referred  to  the  doctrine  stated  in  the  Fremont  ease,  to 
the  effect  that  a  subsequent  grantee  of  a  tract  with  specific  bound- 
aries within  the  general  exterior  limits  of  the  grant  in  that  case, 
would  have  acquired  a  superior  and  better  title  than  the  original 
grantee,  and  held  that  it  had  no  application  to  the  case  at  bar ;  as 
the  grant  here,  unlike  that  under  which  Fremont  claimed,  embraced 
no  surplus  quantity  to  be  the  subject  of  other  grants. 

Sudi  was  the  purport  of  our  decision  when  the  case  was  here  at 
the  July  term,  1861.  The  case,  with  the  opinion  of  the  Court,  is 
I'eported  at  length  in  18  Cal.  535.  The  questions  involved  in  it 
were  elaborately  argued  by  counsel,  and  carefully  considered  by 
the  Court,  and  we  have  seen  nothing  since  to  create  a  doubt  of  tho 
correctness  of  the  conclusions  at  which  we  then  arrived;  but  on 
the  contrary,  much  to  strengthen  and  confirm  them.  The  decision 
was  conclusive  upon  the  rights  of  the  parties  as  against  each  other 
under  their  respective  grants.  As  against  the  Mexican  grant,  con- 
firmed by  the  patent  of  the  United  States,  the  defendants  had  no 
standing  in  Court  to  dispute  its  location.  On  the  new  trial  ordered 
they  were  obliged,  therefore,  to  make  their  defense  within  the  de- 
cision—  that  is  to  say,  without  calling  in  question  its  principles  — 
or  fail.  They  might  have  made  such  defense  by  tracing  title  from 
the  patentees,  or  showing  outstanding  title  in  grantees  from  them, 
and  perhaps  in  other  ways.  They  could  not  retry  the  case  in  disre- 
gard of  the  decision,  nor  was  it  permissible  to  the  Court  to  refuse 
to  follow  it  on  the  retrial.  The  learned  Judge  of  the  Fourth  Dis- 
trict will  readily  perceive,  that  if  the  Court  over  which  he  presides 
is  at  liberty  to  follow  or  not  the  decisions  of  this  Court,  according 
to  its  own  views  of  their  correctness,  when  a  new  trial  is  ordered, 
any  other  subordinate  Court  is  equally  at  liberty  to  do  so ;  that  the 
County  Courts,  and  Recorders'  Courts,  and  Justices'  Courts,  may 
for  like  reason  refuse  to  be  governed  by  our  decisions,  both  in  crim- 
inal and  in  civil  cases.  The  existence  of  any  such  liberty  would  be 
inconsistent  with  the  relation  which  the  Constitution  contemplates 
the  different  tribunals  of  the  State  shall  bear  to  each  other.  With 
its  existence  there  could  be  no  real  appellate  power — no  uniformity 
of  decisions — and  of  course,  no  system  of  jurisprudence.  The  final 
determination  of  a  case  would  deipend,  not  upon  the  law  as  lai(] 
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down  by  the  Supreme  Court,  but  upon  a  concurrence  with  its  views 
by  the  inferior  Court.  *  In  case  of  a  persistent  disagreement,  a  final 
determination  would  be  impossible. 

On  the  retrial,  the  District  Court  did  not  follow  our  decision,  but 
disregarded  and  overruled  it  in  almost  every  particular.  It  disre- 
garded the  decision  as  to  the  operation  of  the  patent  as  a  record  of 
the  Government  with  respect  to  the  title  of  the  patentees  at  the  date 
of  the  cession,  and  declared  that  the  patent  had  no  greater  effect 
or  operation  than  a  simple  deed  of  the  United  States.  It  disre- 
garded the  decision  as  to  the  inapplicability  of  the  doctrine  of  the 
Fremont  case  upon  the  effect  of  a  subsequent  grant  within  the  gen- 
eral exterior  limits  of  the  grant  in  that  case,  and  held  that  the  doc- 
trine applied  to  the  Mexican  grant  in  the  case  at  bar ;  and  therefore 
that  the  subsequent  grants  of  the  Alcaldes,  with  specific  bound- 
aries within  limits,  gave  the  superior  and  better  title.  It  disre- 
garded the  decision  that  even  if  the  grant  of  the  Mexican  Governor 
passed  only  an  equitable  title,  the  Alcaldes  had  no  authority  to  make 
a  subsequent  grant  of  the  property ;  and  decided  that  as  the  grant 
passed  only  an  equitable  title,  and  was  subject  to  conditions,  it  was 
liable  to  be  denounced,  and  the  land  to  be  regranted  by  the  Al- 
calde, and  that  the  subsequent  grant,  followed  by  location  and  set- 
tlement, constituted  such  denouncement.  It  overruled  the  decision 
that  the  defendants,  claiming  under  the  Alcalde  grants  of  1847, 
were  not  third  persons  within  the  meaning  of  the  fifteenth  section 
of  the  Act  of  Congress,  who  could  contest  the  patent  as  evidence 
of  the  location  of  the  grant,  and  ruled  that  the  defendants,  by  their 
Alcalde  grants,  had  a  perfect  and  legal  title  to  the  premises  —  one 
jvaramount  to  the  title  derived  from  the  Mexican  grant  confirmed 
by  the  patent  of  the  United  States. 

Of  course,  upon  these  rulings  of  the  District  Court  the  verdict 
and  judgment  passed  for  the  defendants;  but  as  the  rulings  conflict 
with  our  previous  decision,  the  verdict  and  judgment  cannot  stand. 
•  The  decision  of  this  Court  on  the  first  appeal  became  the  law  of  the 
case,  and  fixed  the  right  of  the  parties  in  this  action  under  their  re- 
spective grants.  *^  A  previous  ruling  of  the  appellate  Court,"  as 
we  held  in  Phelan  v.  San  Francisco,  "upon  a  point  distinctly 
made,  may  be  only  authority  in  otlier  cases,  to  be  followed  and  af- 
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firmed,  or  to  be  modified  or  overrnled,  according  to  its  intrineic 
merits ;  but  in  the  oase  in  wbich  it  is  made,  it  is  more  than  author- 
ity—  it  is  a  final  adjudication,  from  the  consequences  of  which  t^je 
Court  cannot  depart,  nor  the  parties  relieve*  themselveB.'*^  (20  Cal. 
39.)  Such  has  been  the  uniform  doctrine  of  this  Court  for  years, 
»nd  after  repeated  examinations  and  affirmations,  it  cannot  be  con- 
sidered  as  open  to  further  diseussien.  (See  Dewey  v.  Oray,  2  Cal. 
3Y7;  Clary  v.  Hooffland,  6  Id;  687;  Ghinter  r.  Laffm,  7  Id. 
592;  and  Davidson  v.  DaUas,  15  Id.  82.)  l^or  is  ^e  doctrine 
peculiar  to  this  Court.  It  is  the  established  doctrine  of  the  Su- 
preme Court  of  the  United  States,  and  of  the  Supreme  Courts  of 
several  of  tiie  States.  (Bx  parts  Sibhald  v:  Umted  States,  12 
Pet.  491 ;  Wa^ington  Bridge  Gompcmy  v.  Stewart,  3=  How.  413 ; 
and  Buseell  v.  La  Bogus  and  Hatch,  13  Ala.  151.)  And  the 
reason  of  the  doctrine  is  obvious*  The  Supreme  Court  hae  no  ap- 
jjellate  jurisdiction  over  its  awn  judgments ;  it  cannot  review  or* 
modify  them  after  the  case  has-once  passed,  by  the  issuance  of  the 
remittitur,  from  its  control.  It  construes^  for  example,  a  written 
contract,  and  determines  the  rights  and  obligations  of  the  parties 
thereunder,  and  upon  such  construction  it  affirms  the  jxidgment  of 
the  Court  below.  The  decision  is  no  longer  open  for  consideration ; 
whether  right  or  wrong,  it  has  become  the  law  of  the  case.  This 
will  not  be  controverted.  So,  on  the  other  hand,  if  upon  the  con- 
struction of  the  contract  supposed,  this  Court  reverses  the  judgment 
of  the  Court  below,  and  orders  a  new  trial,  the  deciwon  is  equally 
conclusive  as  to  the  principles  which  shall  govern  on  the  retrial ;  it 
is  just  as  final  to  that  extent  as  a  decision  directing  a  particular 
judgment  to  be  entered  is-  as  to  the  character  of  such  judgment. 
The  Court  cannot  recall  the  case  and  reverse  its  decision  after  the 
remittitur  is  issued.  It  has  determined' the  principles  of  law  which 
shall  govern,  and  having  thus  determined,  its  jurisdiction  in  that  re- 
spect is  gone.  And  if  the  new  trial  is  had  in  accordance  with  its 
decision,  no  error  can  be  alleged  in  the  action  of  the  Court  below. 
(Toung  v.  Frosts,  1  Md.  394,)  McGlellm  v.  Crook,  7  Gill.  338.) 
Btit  the  learned  counsel  of  the  respondents-  whilst  denying  gen- 
frally  the  correctness  of  this*  doctrine  of  the  Court,  contend'  espeo- 
ially  that  the  doctrine  haa  no  applixMttion'te'aoticnu  of  ejeotment. 

Gal  Rbp.  XX. —  27 


Digitized  byLnOOQlC 


418         SUPEEME  COTJET— JULY  TERM,  1862. 

Leese  v,   Clark. 

and  is  not  extended  to  cases  embracing  questions  of  a  public  nature 
where  great  interests  are  involved — such,  for  instance,  as  may  be 
affected  by  the  construction  of  an  Act  of  Congress. 

The  inapplicability  of  the  doctrine  to  actions  of  ejectment  is  as- 
serted, on  the  ground  that  such  actions  are  brought  merely  for  the 
possession,  and  determine  no  rights  but  those  of  present  possession. 
Admitting  this  to  be  so,  and  we  do  not  controvert  the  position,  and 
that  the  title  is  only  involved  so  far  as  it  may  affect  the  right  to  the 
possession,  we  do  not  perceive  how  the  conclusion  of  coimsel  followa. 
The  question  is  not,  what  is  the  effect  of  the  judgment  in  ejectment 
when  recovered,  but  what  effect  is  to  be  given  to  the  decision  of 
the  appellate  Court  on  the  second  trial  of  the  same  case,  or  upon  a 
second  appeal.  If  the  decision  relate  to  a  matter  of  fact,  the  evi- 
dence respecting  it  may  be  entirely  different  on  the  second  trial, 
and  a  different  question  be  thus  presented  on  the  second  appeaL 
It  is  only  where  the  evidence  is  the  same,  that  the  decision  of  the 
appellate  Court  would  be  conclusive.  But  if  the  decision  relate  to 
a  matter  which  cannot  be  thus  presented  under  a  different  aspect 
—  as  the  construction  of  a  contract  or  a  statute — the  first  decision 
of  the  appellate  Court  is  conclusive  upon  the  second  trial  and  sec- 
ond appeal,  whether  the  action  be  for  the  possession  of  real  prop- 
erty, or  for  any  other  object.  Thus,  for  example,  if  the  plaintiff 
claimed  to  recover  in  ejectment  upon  an  instrument  which  he  as- 
serted to  be  a  lease  of  the  premises,  the  decision  as  to  the  effect  of 
such  instrument  in  conferring  a  right  to  the  possession  would  be 
final. 

That  the  doctrine  does  not  extend  to  cases  involving  questions  of 
a  public  nature  is  asserted,  on  the  ground  that  the  decision  of  such 
questions  is  not  confined  to  the  parties  immediately  before  the  Court^ 
but  may  affect  vast  interests  of  others.  It  is  difficult  to  perceive  how 
the  inconclusiveness  of  a  prior  decision  in  the  same  case  can  be 
said  to  follow  from  the  importance  of  the  questions  involved,  or  the 
interests  which  other  parties  may  have  in  their  detrmination.  The 
importance  of  the  questions  involved  should  induce  careful  consid- 
eration in  the  first  instance,  but  can  have  no  effect  upon  the  con- 
clusiveness of  the  decision  when  made.  When  the  decision  oper- 
ates as  a  judgment)  it  is  final  upon  the  rights  of  the  parties,  whether 
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rendered  upon  full  argument  and  consideration  or  otherwise,  and 
whatever  may  be  the  character  of  the  questions  passed  upon ;  when 
it  is  relied  upon  as  authority,  the  case  is  different,  and  its  weight 
as  authority  will  depend  upon  various  considerations.  The  cases 
cited  by  counsel  do  not  support  their  position.  In  Hammond's 
Lessee  v,  Inloes,  (4  Md.  165)  the  Court  quote  the  language  of  a 
previous  opinion  of  Mr.  Justice  Earle,  in  Hammond  v.  Ridgely,  (5 
Ilarr.  &  John.  278)  in  which  he  says:  "  The  solemn  adjudication 
of  an  appellate  Court  of  last  resort  ought,  on  general  principles  of 
judicial  propriety,  to  be  approached  with  caution;  and  perhaps 
they  should  never  be  disturbed,  except  to  settle  some  great  rule  of 
property  the  public  interest  requires  to  be  reviewed.  On  a  second 
trial  in  ejectment  between  the  same  parties  and  those  claiming  un- 
der them,  on  the  same  subject  matter,  I  should  say  they  ought  to 
be  considered  conclusive;  unless,  which  is  hardly  a  supposable  case, 
glaring  injustice  has  been  done,  or  some  egregious  blunder  has  been 
committed.^'  This  language  is  supposed  to  recognize  the  position 
of  counsel,  but  on  examining  the  case  from  which  the  citation  is 
made,  {Hammond  v.  Ridgely)  we  find  that  Mr.  Justice  Earle  had 
reference  to  the  force  of  the  adjudication  in  a  second  action  be- 
tween the  same  parties,  and  not  to  its  effect  on  a  second  trfal  of  the 
same  action.  And  even  in  that  case,  immediately  following  the 
passage  we  have  cited,  the  Justice  adds:  "If  an  exposition  is 
given  to  a  will  or  deed  fully  defining  the  rights  of  the  parties,  or 
any  other  opinion  is  expressed  settling  the  title  to  the  thing  in  dis- 
pute between  them,  it  should  be  deemed  irrevocable  and  never  again 
touched,  where  the  same  persons  and  those  claiming  under  them 
are  concerned  in  the  contestation.  Eichard  Eidgely,  the  lessor  of 
the  plaintiff,  was  for  every  substantial  purpose  a  party  to  the  eject- 
ment formerly  decided  in  the  Court  of  Appeals  between  Daniel 
Dorsey  and  Rezin  Hammond,  and  if  that  Court  have  disposed 
definitely  of  the  subject,  and  fully  and  explicitly  determined  the 
rights  of  the  parties,  this  Court  ought  to  yield  to  the  judgment, 
v'hatever  our  individual  opinions  may  be  of  its  correctness."  In 
Martin  v.  Hunter's  Lessee,  (1  Wheat  355)  Mr.  Justice  Story,  in 
delivering  the  opinion  of  the  Court,  said:  "In  ordinary  cases,  a 
second  writ  of  error  has  never  been  supposed  to  draw  in  question 
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the  propriety  of  the  first  judgmeht,  and  it  is  difficult  to  perceive 
how  such  a  proceeding  could  be  sustained  upon  principle.  A  final 
judgment  of  this  Court  is  supposed  to  be  conclusive  upon  the  rights 
which  it  decides,  and  no  statute  has  provided  any  process  by  which 
this  Court  can  revise  its  own  judgments.  In  several  oases  which 
have  been  formeriy  adjudged  in  this  Court,  the  same  point  was  ar- 
gued by  counsel,  and  expressly  overruled.  It  was  solemnly  held 
that  a  final  judgment  of  this  Court  was  conclusive  upon  the  parties, 
and  could  not  be  reexamined.  In  this  case,  however,  from  motives 
of  a  public  nature,  we  are  entirely  willing  to  waive  all  objections, 
and  to  go  back  and  reexamine  the  question  of  jurisdiction  as  it 
stood  upon  the  record  formerly  in  judgment  We  have  great  con- 
fidence that  our  jurisdiction  will,  on  a  careful  examination,  stand 
confirmed,  as  well  upon  priiiciple  as  authority.^' 

It  will  thus  be  seen  that  Mr.  Justice  Story  eKprossly  holds  that 
the  former  judgment  could  not  be  reexamined,  though  the  Court 
was  willing  to  waive  the  objection  and  reexamine  the  original  ques- 
tion. Under  this  view  of  the  power  of  the  Court,  it  is  hardly  to 
be  supposed  that  a  reexamination  would  have  been  made  if  the  ob- 
jection had  been  urged  by  counsel;  or  if  made,  that  a  different 
conclusion  reached  would  have  affected  the  previous  decision,  ex- 
cept as  an  authority  in  other  cases. 

But  notwithstanding  the  former  decision  of  this  Court,  in  the 
present  case,  was  conclusive  upon  the  rights  of  the  parties  un(lc*r 
their  respective  grants  on  the  second  trial,  and  is  conclusive  on  the 
present  appeal,  we  have  carefully  considered  the  argument  of  the 
learned  counsel  of  respondents,  and  reexamined  our  former  decis- 
ion in  the  light  of  that  argument,  in  order,  if  found  to  be  erroneous 
in  any  particular,  we  might  point  out  the  error,  and  prevent  the 
decision  from  becoming  an  authority  in  other  cases. 

The  main  proposition  of  counsel  is  that  the  patent  of  the  United 
States  is  only  a  release  —  a  quit  claim  —  a  mere  relinquishment  on 
the  part  of  the  Gk)vemment,  binding  none  except  the  United  States 
and  the  claimants.  If  this  can  be  sustained,  the  other  questions 
become  immaterial.  If  sustained,  the  defendants,  whether  claim- 
m^  under  the  Alcalde  grants  or  not,  are  third  persons  within  the 
fifteenth  section  of  the  Act  of  Congress.     Treated  as  the  simple 
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deed  of  the  United  States,  we  admit  that  the  operation  of  the 
patent  is  only  that  of  a  quit  claim,  or  rather  of  a  conveyance  of 
such  interest  as  the  United  States  possessed ;  the  deed  taking  effect 
by  relation  at  the  date  of  the  presentation  of  the  petition  of  the 
patentees  to  the  Board  of  Land  Commissioners.  We  have  never 
jissored  any  other  efficacy  to  the  instrnment  as  a  deed ;  nor  do  we 
assert  any  other  efficacy  now.  As  a  deed,  its  operation  is  like  that 
of  the  deed  of  any  other  grantor;  it  passes,  and  can  only  pass, 
such  interest  as  the  grantor  possessed.  But  the  patent  is  not 
merely  a  deed  of  the  United  States ;  it  is  a  record  of  the  Gk)vem- 
ment ;  of  its  action  and  judgment  with  respect  to  the  title  of  the 
patentees  existing  at  the  date  of  the  cession.  The  acquisition  of 
California  by  the  United  States  did  not  affect  the  rights  of  the 
inliabitants  to  their  property.  The  inhabitants  retained  all  such 
rights,  and  were  entitled,  by  the  law  of  nations,  to  protection  in 
them  to  the  same  extent  as  under  the  former  Government.  (United 
States  V.  Percheman,  7  Pet  86 ;  Strother  v,  Lucas,  12  Id.  435 ; 
T€fichem<icher  v.  Thompson,  18  Cal.  22.)  But  independent  of  the 
obligations  thus  arising,  the  United  States  by  the  treaty  of  Guada- 
lupe Hidalgo  in  effect  stipulated  for  such  protection.  And  the  term 
property,  as  applied  to  lands,  embraces  all  titles,  legal  or  equitable, 
perfect  or  imperfect.  "  It  comprehends,"  said  the  Supreme  Court 
in  Sovlard  v.  United  States,  "every  species  of  title,  inchoate  or^ 
complete.  It  is  supposed  to  embrace  those  rights  which  are  execu- 
tory, as  well  as  those  which  are  executed.  In  this  respect  the  rela- 
tion of  the  inhabitants  to  their  Government  is  not  changed.  The 
new  Government  takes  the  place  of  that  which  has  passed  away.^' 
(4  Peters,  611.)  It  is,  therefore,  of  no  moment  whether  the  title 
which  passed  to  the  plaintiff  and  Vallejo  by  the  Mexican  grant,  be 
regarded  as  perfect  or  imperfect ;  it  constituted  property,  and  as 
such  the  obligation  to  protect  it  was  cast  upon  the  United  States, 
upon  the  cession  of  the  country,  both  by  the  law  of  nations  and  the 
sti])uIations  of  the  treaty.  The  obligation  was  political  in  its  char- 
acter, binding  upon  the  conscience  of  the  new  Government,  and  of 
course  could  only  be  executed  in  such  manner  and  at  such  times  as 
the  Government  in  its  judgment  might  deem  expedient.  By  the  Act 
of  March  3d,  1851,  the  Government  haa  determined  the  manner 
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and  conditions  under  which  it  will  discharge  this  obligation,  and  at 
the  same  time  has  provided  the  means  to  ascertain  and  separate 
private  claims  from  the  public  lands.  For  both  of  these  objects  the 
act  was  passed ;  and  hence,  all  titles,  legal  or  equitable,  are  sub- 
jected to  examination.  Every  person,  says  the  act,  claiming  lands 
in  California  "by  virtue  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  Government,  shall  present  the  same  to  the 
Commissioners.'^  Legal  titles — such  as  were  perfect  under  the 
former  Government — did  not  need  any  action  of  the  new  Gbvem- 
ment  for  their  protection,  but  their  presentation  was  necessary  to 
enable  the  new  Government  to  ascertain  the  extent  of  the  property 
it  had  acquired  by  the  cession  of  the  country.  Equitable  titles 
required  further  action  of  the  granting  power  for  their  protection, 
and  their  presentation  was  necessary  to  enable  the  new  Gbvemment 
to  discharge  its  political  obligations  in  this  respect.  The  action  of 
the  Government  upon  the  title  presented,  necessarily  took  effect 
upon  that  title  as  it  existed  at  the  time  the  jurisdiction  of  the  former 
Government  over  the  subject  ceased,  and  it  matters  not,  therefore, 
whether  such  jurisdiction  be  deemed  to  have  ceased  at  the  date  of 
the  conquest,  or  at  the  date  of  the  treaty.  The  new  Government 
succeeded  to  the  obligations  of  the  former  Government  with  respect 
to  the  property  claimed.  Those  obligations  devolved  upon  the 
United  States  as  a  sovereign  nation.  The  law  of  nations  bound 
them  as  a  nation,  and  as  a  nation  they  made  the  treaty.  Their 
power  to  enforce  the  obligation  is  therefore  sovereign  and  supreme, 
and  subsequent  claimants  must  necessarily  take  in  subordination  to 
their  action.  To  contend  that  subsequent  claimants  can  control  or 
question  the  action  of  the  Government  in  this  respect,  is  to  deny 
the  supreme  and  sovereign  authority  of  the  nation  in  the  enforce- 
ment of  the  obligations  assumed  by  the  treaty,  or  cast  upon  it, 
independent  of  the  treaty,  by  the  law  of  nations.  But  as  such 
sovereign  and  supreme  authority  cannot  be  denied  or  questioned, 
subsequent  claimants  must  take  subject  to  the  result  of  the  proceed- 
ings of  the  Government ;  and  they  are  not  entitled  to  any  notice 
of  the  proceedings.  As  we  said  in  Teschemacher  v.  Thompson, 
(18  Cal.  25)  the  sovereign  power  can  "  afford  the  requisite  protec- 
tion in  its  own  way ;  it  can  do  so  by  a  direct  legislative  act  perfect- 
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ing  at  once  the  equitable  title,  or  by  authorizing  proceedings  to  be 
taken  before  its  tribunals  and  officers ;  and  it  is  under  no  more  obli- 
gation to  give  notice  to  parties  asserting  subsequently  acquired 
interests  in  the  one  case  than  in  the  other.  Nor  can  subsequent 
daimants  have  any  just  grounds  of  complaint,  for  whatever  inter- 
ests they  may  possess  were  acquired  with  full  knowledge  of  the 
treaty  and  the  obligations  and  powers  of  the  new  Government." 

The  patent  is  the  evidence  which  the  Government  furnishes  the 
claimant  of  its  action  respecting  his  title.  Before  it  is  given,  numer- 
ous proceedings  are  required  to  be  taken  before  the  tribunals  and 
officers  of  the  Gbvemment ;  and  it  is  the  last  act  in  the  series,  and 
follows  as  the  result  of  those  previously  taken.  It  is,  therefore, 
record  evidence  of  the  GJovemment's  action.  By  it  the  Govern- 
ment, representing  the  sovereign  and  supreme  power  of  the  nation, 
discharges  its  political  obligations  under  the  treaty  and  law  of 
nations.  "  By  it,"  as  we  said  in  the  case  already  cited,  "  the  sov- 
ereign power,  which  alone  could  determine  the  matter,  declares  that 
the  previous  grant  was  genuine;  that  the  claim  under  it  was  valid, 
and  entitled  to  recognition  and  confirmation  by  the  law  of  nations 
and  the  stipulations  of  the  treaty ;  and  that  the  grant  was  located, 
or  might  have  been  located  by  the  former  Government,  and  is  cor- 
rectly located  Vy  the  new  Government,  so  as  to  embrace  the  prem- 
ises as  they  are  surveyed  and  described." 

As  against  the  Government,  this  record,  so  long  as  it  remain.^ 
imvacated,  is  conclusive ;  as  against  the  Government  it  imports  ab- 
•olute  verity.  And  it  is  equally  conclusive  against  parties  claiming 
under  the  Government  by  title  acquired  subsequent  to  the  time  at 
which  the  obligations  of  the  Government  attached ;  otherwise,  the 
power  of  the  Government  to  enforce  the  stipulations  of  the  treaty, 
and  the  obligations  imposed  by  the  law  of  nations,  would  be  limited 
and  dependent,  and  not,  as  they  are,  sovereign  and  supreme.  And 
it  is  in  this  effect  of  the  patent  as  a  record  of  the  Government,  that 
its  security  and  protection  chiefly  lie.  If  parties  asserting  interests 
in  lands  acquired  since  the  acquisition  of  the  country  could  deny 
and  controvert  this  record,  and  compel  the  patentee  in  every  suit 
for  the  recovery  of  his  land  to  establish  the  validity  of  the  grant, 
bis  right  to  a  confirmation  of  his  claim  thereunder^  and  the  correct- 
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nefi8  of  the  action  of  tb&  offioere  of  the  Goyenunent  in  the  fiurvecy- 
and  location  of  the  grants  the  patent^  instead  of  being  an  infitnunent 
of  quiet  and  fiecurity  to  the  possessor,  would  become  a  souroe  of 
perpetual  and  ruinous  litigation.  The  patentee  would  find  his  title 
recognized  in  one  suit  and  rejected  in  another,  and  as  we  said  in 
Moore  v.  Wilkinson,  his  land  located,  if  the  title  were  recogniaed, 
in  as  many  different  places  "  as  the  varying  prejudices,  interests  or 
notions  of  justice,  of  witnesses  and  jurymen  might  surest"  If 
the  position  of  the  counsel  of  the  respondents  is  correct,  that  the 
patent  has  no  other  effect  than  as  a  mere  quitclaim  of  the  Govern- 
ment, the  patentee  would  be  complelled  to  make  such  proof  as  to 
his  grant  and  its  location ;  for  every  fact  upon  which  the  decree 
and  patent  rest  would  be  open  to  contestation.  The  alleged  pre- 
emptioner  under  the  Acts  of  Congress;  the  locator  of  a  school 
warrant ;  the  intruder  even,  resting  solely  upon  his  possession,  might 
insist  upon  the  proofs  on  the  part  of  the  patentee.  Each  of  these 
classes  is  a  third  party  according  to  the  position  of  counsel,  and 
might  insist  that  the  grant  conferred  no  title  and  was  not  properly 
located,  and  therefore  he  could  not  be  disturbed  in  his  possession 
by  the  patentee.  But  if  this  be  not  so,  who  are  the  third  persons 
mentioned  in  the  fifteenth  section,  against  whom  the  decree  and 
patent  are  not  conclusive  ?  We  answer :  They  are  not  intruders, 
nor  preemptioners  claiming  under  the  laws  of  Congress,  nor  locators 
of  school  warrants,  nor  any  other  persons  whose  interests  have  been 
acquired  since  the  acquisition  of  the  coimtry,  when  the  obligation 
to  protect  existing  rights  of  properly  devolved  upon  the  Unitea 
States.  But  it  is  said  that  the  Alcalde  grants  under  whidi  the 
defendants  claim  were  issued  during  the  military  occupation  of  the 
country,  in  1847,  before  the  treafy  of  Guadalupe  Hidalgo.  This 
is  true ;  but  the  fact  does  not  alter  the  matter.  The  obligation  of 
protection  was  cast  upon  the  United  States  by  the  law  of  Nations, 
upon  the  displacement  of  the  Mexican  authorities.  The  treaty  ako 
took  effect  upon  property  as  it  existed  when  the  control  of  Mexieo 
over  it  ceased.  It  extended  to  all  property  which  was  formerly 
under  Mexican  jurisdiction,  and  of  which  the  United  States  took 
possession.  If  the  <fe  facto  officero  of  the  pueblo  of  San  Francisco^ 
during  the  temporary  military  occupation  of  the  country,  possessed 
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any  authority  to  dispose  of  landB  Tnthin  the  pueblo,  it  was  eabjeet 
to  the  right  and  power  off  the  Govermnent  to  execute  its  obligation 
as  successor  of  Mexico,  and  to  make  any  treaty  i^especting  the  same. 
The  term  "  third  persons  **  refers  not  to  all  personfi  other  than  the 
United  States  aoid  the  claimants,  but  to  those  who  hold  independent 
titles  arising  previous  to  the  acquisition  of  the  oountry.  The  lat- 
ter class  are  not  bound  by  the  decree  and  patent,  for  they  do  not 
hold  in  subordination  to  the  action  of  the  Government,  nor  by  any 
title  subsequent,  but  by  title  arising  anterior  to  the  conquest. 

The  respondents  cite  as  authority  for  their  position  the  opinions 
expressed  by  certain  members  of  the  Senate  of  the  United  States, 
when  the  Act  of  March  3d,  1851,  was  under  discussion  before  that 
body.  These  opinions,  say  the  learned  co\msel,  show  "not  only  the 
effect,  but  the  absolute  limitation  which  Congress  intended '^  the 
patent  should  possess.  We  do  not  think  so;  on  the  contrary,  they 
only  express  the  views  entertained  by  individual  members  of  one 
body  of  the  national  legislature.  Other  Senators,  who  did  not  par- 
ticipate in  the  discussion  of  the  subject,  may  have  held  diflPerent 
views  as  to  the  effect  and  operation  of  the  patent ;  a  majority  of  the 
Senate  even  may  have  held  different  views ;  and  the  general  opin- 
ion of  members  of  the  House  of  Representatives  may  have  dif- 
fered entirely  from  that  of  Senators,  both  of  those  who  spoke  and 
of  those  who  simply  voted  on  the  subject  It  is  evident  that  the 
opinions  expressed  by  individual  legislators  upon  the  object  and 
effect  of  particular  provisions  of  an  act  under  discussion  are  en- 
titled to  very  little  weight  in  the  construction  of  the  act.  The  in- 
tention of  the  legislature  must  be  sought  in  the  language  of  the 
act — and  the  object  expressed  or  apparent  on  its  face — and  not 
by  the  uncertain  light  of  a  legislative  discussion.  (See  note  to 
section  407  of  Story  on  the  Constitution.) 

The  authorities  cited  by  counsel  do  not  conflict  with  the  views  we 
have  expressed.  We  do  not  question  the  correctness  of  the  rule 
laid  down  by  the  Supreme  Court  in  Oarland  v.  Winn,  (20  How- 
ard, 8)  "that  where  several  parties  set  up  conflicting  claims  to 
property,  with  which  a  special  tribunal  may  deal,  as  between  one 
party  and  the  Government,  regardless  of  the  rights  of  others,  the 
latter  may  come  into  the  ordinary  Courts  of  justice,  and  litigate 
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the  conflicting  claims/'  We  simply  assert  that  the  rule  has  no 
application  to  claims  acquired  subsequent  to  the  acquisition  of  Cali- 
fornia. At  that  date  the  duty  devolved  upon  the  United  States  to 
protect  all  existing  rights  of  property.  Subsequently  acquired 
rights,  as  we  have  already  said,  are  therefore  held  in  subordination 
to  the  action  of  the  new  Government  with  respect  to  the  rights  ac- 
quired under  the  former  Government.  It  is  only  with  reference 
to  rights  of  property  acquired  under  that  Government  that  the  new 
Government  takes  any  action,  and  its  judgment  is  that  the  Mexican 
Gbvernment  conferred  upon  the  claimant  certain  property  which 
it  is  bound  to  protect.  The  State  and  individuals  hold  whatever 
property  they  possess  which  formerly  belonged  to  the  Mexican 
Government,  through  the  United  States,  and  necessarily,  there- 
fore, in  subordination  to  the  action  of  the  United  States  whilst 
they  held  it,  and  in  subordination  to  any  action  with  respect  to 
such  property  which  they  covenanted  or  were  bound  to  take  upon 
its  acquisition.  The  legal  effect  of  the  action  of  the  Government 
is  the  same  as  if  such  action  had  been  taken  the  very  day  upon 
which  the  Mexican  authorities  were  displaced. 

On  the  trial,  special  issues  were  submitted  to  the  jury,  and  in 
addition  to  the  general  verdict  for  the  defendants,  findings  upon 
these  issues  were  rendered.  The  plaintiff  moved  the  Court  for 
judgment  upon  the  special  fi.ndings,  but  the  Court  overruled  the 
motion.  We  think  the  motion  should  have  been  granted.  Special 
findings  always  control  the  general  verdict,  and  if  the  latter  is  in- 
consistent with  the  former,  the  latter  must  be  displaced.  Such  is  the 
-case  here.  The  facts  found  authorized  a  judgment  for  the  plaintiff. 

The  judgment  must  therefore  be  reversed,  and  the  Court  below 
directed  to  enter  judgment  for  the  plaintiff  upon  the  special  find- 
ings for  the  premises  in  controversy,  pursuant  to  the  prayer  of  the 
complaint 

Ordered  accordingly. 

NoBTOK,  J.  having  formerly  been  counsel  for  the  plaintiff  with 
reference  to  the  property  in  controversy,  did  not  sit  in  the  case. 
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FLETCHER  v.  DAINGEKFIELD. 

THi  Act  Of  March  2d,  1869,  amendlDK  the  Act  of  1851,  concerning  attorneys 
and  counselors  at  law,  does  not  empower  the  District  Court,  or  any  other  Court, 
to  strike  an  attorney  and  counselor  from  the  rolls,  because  the  grounds  of  any 
motion  he  may  make  are  not  supported  by  the  facts  of  the  case. 

Where  the  facts  which  are  supposed  to  establish  misconduct  in  an  attorney  are 
susceptible  of  explanation,  showing  them  consistent  with  professional  propriety, 
the  District  Court  has  no  power  to  adjudge  the  attorney  guilty  of  contempt, 
and  to  strike  him  from  the  rolls,  without  affording  him  an  opportunity  for 
explanation. 

An  attorney,  by  his  admission  as  such,  acquires  rights  of  which  he  cannot  be 
deprived  at  the  mere  dUorefion  of  a  Court. 

No  Court  can  adjudge  any  man,  whether  counselor  or  layman,  infamous;  and  to 
Incorporate  Into  an  order  pronouncing  an  attorney  guilty  of  contempt  an  ad- 
judication that'he  is  infamous,  is  without  precedent  and  wholly  illegal. 

Gbbtiokabi  to  the  District  Court  of  the  Ninth  Judicial  District. 

The  relator,  J.  A.  Fletcher,  presented  to  the  Supreme  Court  an 
affidavit  in  substance  as  follows:  That  in  October,  1857,  he  was 
admitted  as  an  attorney  and  counselor  in  the  Supreme  Court ;  that 
on  the  first  day  of  October,  1860,  in  the  District  Court  of  the 
Kinth  District,  he  moved  for  default,  judgment,  and  assessment  of 
daciages  in  a  suit  therein  pending,  in  which  he  was  attorney  of 
record  for  the  plaintiff;  that  the  presiding  Judge  of  said  Court 
overruled  the  motion  and  continued  the  cause  for  the  term,  and 
afterwards,  on  the  same  day,  and  without  any  accusation  being  in 
any  manner  preferred  against  the  relator  by  any  one,  directed  that 
his  name  be  stricken  from  the  roll  of  attorneys  in  said  Court,  and 
made  the  following  order: 

"  In  the  matteb  of  J.  A.  Fletghee^  Attoeney  at  Law.  Pro- 
ceedings in  contempt  Whereas,  on  the  first  day  of  October,  1860, 
a  motion  was  being  heard  in  open  Court  in  the  case  of  Boles  & 
Dain  v.  John  Weiferibach  and  another,  which  said  motion  is  in  the 
words  and  figures  following :  *  State  of  California,  Siskiyou  county. 
Boles  &  Dain  v.  Weifenbdch  and  Russell.  In  the  Ninth  Judicial 
District  Court,  September  term,  A.  D.  1860. 

*  Now  comes  the  plaintiff  and  moves  for  default,  and  for  judg- 
ment and  assessment  of  damages;  because — 

'Ist.     Neither  defendant  has  complied  with  the  sixty-seventh 
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section  of  the  Practice  Act,  or  the  thirteenth  section  of  the  rules 
of  this  Court,  by  payment  of  costs  after  demurrer  overruled  before 
Answer. 

*  2i  Neither  has  either  of  them  filed  any  affidavit  of  merits,  or 
any  statement  of  grounds  of  defense,  as  required  by  the  thirteenth 
rule  before  answer. 

'  3d.  Russell  appeared  and  demurred  by  Fair  &  Cimimings,  at- 
torneys, at  the  November  term,  1859,  since  which  there  has  been 
no  substitution  of  attorney. 

*4th.  John  D.  Cosby,  a  stranger  to  this  suit,  did  on  June  16th, 
1860,  (and  after  defendant  Russell  had  made  default)  file  an  an- 
swer with  the  Clerk,  which  is  without  verification,,  and  has  not 
been  served  on  plaintiffs  or  their  attorney. 

'  5th.  Weif enbach  did,  on  the  eighteenth  of  June,  file  an  answer 
which  has  not  been  served. 

'J,  A.  Fletcheb,  Plaintiffs'  Attorney.' 

"And  whereas,  on  the  hearing  of  this  motion,  proof  of  service 
was  offered,  and  it  was  shown  by  the  oath  of  F.  C.  Horsley  and 
Jonas  W.  Brown,  the  former  the  Sheriff  of  Siskiyou  county,  and 
the  other  his  under  Sheriff,  that  service  had  been  made  on  E.  Steele, 
an  attorn^  and  counselor  at  law,  practicing  in  this  Court;  and 
whereas,  the  said  Steele  being  also  examined  as  a  witness  under 
oath,  swore  that  J.  A*  Fletcher  had  employed  and  authorized  him 
to  accept  and  receive  service  of  these  answers,  or  other  papers  in 
this  suit  (he,  the  said  Fletcher,  being  about  to  absent  himself 
from  the  county  of  Siskiyou) ;  and  whereas,  the  said  Fletcher  in 
open  Court  admitted  that  he  had  so  authorized  the  service. 

"  Now,  therefore,  I,  William  P.  Daingerfield,  Judge  of  the  Ninth 
Judicial  District  for  the  State  of  California,  do  declare  the  said  J. 
A.  Fletcher  guilty  of  contempt  to  this  Court  and  its  officers,  and 
adjnrlge  him  infamous,  and  as  the  judgment  of  this  Court  to  be  en- 
tered on  the  minutes  thereof,  order  that  the  name  of  the  said  Josiah 
A.  Fletcher,  alias  J.  A.  Fletcher,  be  stricken  from  the  roll  of  prac- 
ticing attorneys  of  this  Court,  and  that  he  henceforth  be  denied 
any  of  the  rights  or  privileges  of  an  attorney  and  counselo/  in  the 
Ninth  Judicial  District  for  the  State  of  California. 

"Done  in  open  Court,  this  first  day  of  October,  1860. 

"Wm.  p.  Daingeepibu),  District  Judge.'' 
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The  relator  prayed  for  a  writ  of  certiorari  to  bring  the  proceed- 
ings of  the  District  Court  before  the  Supreme  Court  for  review. 
Upon  the  affidavit  the  writ  was  issued,  to  which  a  return  was  made 
by  the  Clerk  of  the  District  Court  containing  a  copy  of  the  record 
of  that  Court  as  set  forth  above  in  relator's  affidavit,  and  a  certifi- 
cate that  it  was  a  correct  copy  of  the  entire  record  of  the  proceed- 
ings in  relation  to  the  order  adjudging  the  relator  guilty  of  con- 
tempt;  and  striking  him  from  the  roll  of  attorneys. 

/.  A.  Fletcher,  in  pro.  per. 

Yield,  0.  J.  delivered  the  opinion  of  the  Court  —  Copb,  J.  and 
NoETON,  J.  concurring. 

At  a  term  of  the  District  Court  of  the  Ninth  Judicial  District, 
lield  in  the  county  of  Siskiyou,  in  October,  1860,  the  relator,  who 
was  at  the  time  an  attorney  and  counselor,  moved  the  Court  "  f or 
default,  and  for  judgment  and  assessment  of  damages ''  in  a  certain 
action  then  pending  between  Boles  and  Dain,  plaintiffs,  and 
Weifenbach  and  Russell,  defendants,  basing  his  motion  on  various 
grounds;  and  among  others,  on  the  ground  that  one  Cosby,  a 
stranger  to  the  action,  had  filed  an  answer,  after  default  of  Russell, 
one  of  the  defendants,  which  was  without  verification,  and  had  not 
been  served  on  the  plaintiffs  or  their  attorney ;  and  that  Weifen- 
bach, the  other  defendant,  had  also  filed  an  answer  which  had  not 
been  served.  On  the  hearing  of  the  motion,  it  was  proved  that 
service  of  the  answers  had  been  made  on  another  attorney  and 
counselor  of  the  Court  by  the  name  of  Steele,  who  had  been  author- 
ized by  the  relator  to  accept  service  of  the  same  and  of  papers  in 
the  action,  as  the  latter  was  about  to  absent  himself  from  the 
county.  The  relator  also  admitted  that  he  had  given  the  authority. 
The  Court  thereupon  made  an  order  reciting  the  facts  and  declar- 
ing that  the  relator  was  guilty  of  a  contempt  to  the  Court  and  its 
officers,  and  adjudged  him  *^  infamous,"  and  directed  that  his  name 
be  stricken  from  the  roll  of  practicing  attorneys  of  the  Court 
This  order  is  brought  before  us  for  review. 

The  Act  of  March  2d,  1859,  amending  the  Act  of  1851  concern- 
ing attorneys  and  counselorB  at  law,  does  not  empower  the  District 
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Court,  or  any  other  Court,  to  strike  an  attorney  and  counselor  from 
the  rolls,  because  the  grounds  of  any  motion  he  may  make  are  not 
supported  by  the  facts  of  the  case.  In  the  present  case,  the  facts, 
as  recited  in  the  order  of  the  District  Court,  are  not  inconsistent 
with  the  most  perfect  professional  propriety.  It  does  not  appear 
from  them  that  the  relator  had  any  knowledge  of  the  service  of  tht 
answers  on  his  agent  appointed  to  receive  them ;  and  he  might  very 
well  have  supposed  that  such  service  had  not  been  made,  or  ho- 
would  have  been  informed  of  it ;  and  even  if  he  had  known  of  the 
service,  he  might  have  desired  and  been  able  to  show  its  illegality. 
He  might  have  contended,  and  perhaps  successfully,  that  the  auth- 
ority to  his  agent  to  accept  service  was  limited  to  answers  filed 
within  the  statutory  time.  He  might  have  contended  also,  that  the 
authority  delegated  expired  on  his  return  to  the  county.  And  be- 
sides, the  matter  which  gave  offense  might  perhaps  have  been  satis- 
factorily explained,  if  opportunity  had  been  afforded  the  relator. 
No  such  opportunity  was  afforded,  so  far  as  the  record  discloses. 
The  order  appears  to  have  been  entered  without  the  Court  calling 
for  any  explanation  from  him.  "  It  is  hardly  necessary  to  add,^'  to 
use  the  language  of  Mr.  Justice  Bennett,  "  that  a  judgment  thus 
rendered,  partaking  so  strongly  of  the  nature  of  a  criminal  pro- 
ceeding, and  so  serious  in  its  consequences,  cannot  be  supported.'' 
(People  V.  Turner  J  1  Cal.  160.)  "An  attorney,"  continues  the 
same  Justice,  "by  his  admission  as  such,  acquires  rights  of  whicli 
he  cannot  be  deprived  at  the  discretion  of  a  Court,  any  more  than 
a  physician  of  the  practice  of  his  profession,  a  mechanic  of  the  ex- 
ercise of  his  trade,  or  a  merchant  of  the  pursuit  of  his  commercial 
avocations.**    (Id.  151.) 

That  portion  of  the  order  of  the  Court  which  adjudges  the  re- 
lator infamous,  is  without  precedent  and  wholly  ille^.  No  Court 
can  adjudge  any  man,  whether  counselor  or  layman,  infamous.  It 
is  true,  infamy  attaches  to  a  conviction  of  certain  public  offenses ; 
but  it  is  the  law  and  not  the  Court  which  fixes  the  taint.  The 
Court  only  pronounces  the  judgment  which  the  law  authorizes,  and 
the  infamy  follows.  But  this  is  a  very  different  thing  from  a  Court 
or  Judge  undertaking  —  where  no  felony  is  charged  or  indictment 
found,  or  trial  had  —  to  fix  upon  an  officer  of  the  Court,  or  upon 
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any  other  person,  the  charge  of  being  inf amoufl.   .  No  such  power 
belongs  to  anv  Court  or  to  any  Judge.     • 
The  order  is  reversed  and  vacated. 


MORRISON  V.  MORRISON. 

Dbsrrtxon^  as  the  ground  of  a  divorce,  consists  in  tlie  cessation  of  matrlmonlaL 

cohabitation  and  the  intent  to  desert. 
The  intent  to  desert  is  presumed  from  proof  of  the  fact  of  prolonged  abandonment 

without  apparent  cause. 

Appeal  from  the  Sixth  Judicial  District, 

The  facts  are  stated  in  the  opinion.  The  defendant  made  de- 
fault Upon  the  proof,  the  Court  below  found  the  fact  of  abandon- 
ment by  the  husband  for  the  period  of  nine  years,  but  held  that  this 
did  not  establish  a  willful  desertion  on  his  part  without  some  proof 
of  the  circumstances  and  causes  of  the  separation,  and  accordingly 
rendered  judgment  for  defendant,  from  which  plaintiff  appeals. 

/.  B.  Harmon,  for  Appellant. 

The  intent  to  desert  may  be  inferred  from  a  prolonged  absence 
without  cause.  This  is  upon  the  principle  that  a  man  is  presumed 
to  intend  the  natural  consequence  of  his  acts.  (Bishop  on  Mar.  & 
Div.  sees.  615-617,  660-1,  334-6;  Greenl.  on  Ev.  sees.  18-84.) 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J.  con- 
curring. 

We  think  the  proofs  in  this  case  entitle  the  plaintiff  to  a  divorce. 
The  evidence  shows  that  the  parties  were  married  in  1853,  and  sep- 
arated soon  after  the  marriage.  The  circumstances  of  the  separa- 
tion are  not  shown,  but  sufficient  appears  to  make  out  a  case  of  de- 
sertion. The  parties  lived  together  about  three  weeks,  when  the- 
defendant  left  the  coimtrv,  abandoning  the  plaintiff,  and  failing  to 
make  provision  for  her  support.  He  is  still  absent,  and  has  never 
in  any  manner  contributed  to  her  maintenance,  to  obtain  whidi  she 
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has  been  oompell^  to  rely  upon  her  own  exertions.  Degsortion  con- 
Bists  in  the  cessation  of  matrimonial  cohabitation,  and  the  intent  to 
desert ;  and  we  think  both  ingredients  are  to  be  found  in  Ihis  caee. 
The  former  is  proved  by  positive  testimony,  and  the  latter  appears 
inf erentially  from  the  fact  of  the  abandonment  without  apparent 
cause.  The  plaintiff  is  not  required  to  show  negatively  that  no 
cause  existed,  for  none  appearing,  the  law  will  not  presume  one. 
The  presumption  is  that  there  was  none,  and  that  the  defendant 
intended  the  consequences  resulting  from  his  acts. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  judg- 
ment as  prayed  for  in  the  complaint 


PEOPLE  V.  BOGGS. 

A  mmiKV  hj  the  Judge  In  stating  the  testhnooy  to  tbe  Jnry  oo.  a  trial  for  mnr- 
der  Is  not  a  saffldent  groand  for  setting  aside  a  verdict  finding  deftedant  gallty 
of  manalaogliter,  where  the  cbaraster  of  the  mistake  rendbr*  tt  improliable  that 
tlie  verdict  was  influenced  thereby. 

It  is  not  error  for  the  Judge,  in  stating  the  testimony  to  the  Jury,  to  read  a  memo- 
randnm  of  testimony  taken  by  another  person,  instead  of  using  his  own  minutes 
or  making  the  statement  from  recollection. 

la  a  criminal  trial  it  is  not  necessary  for  the  Judge,  upon  stating  the  testimony,  to 
instruct  tti»  Jnrr  that  they  are  eseinsiTe:  Judges  of  the  ftttt 

Tht  fact  that  the  ofllcer  having,  charge  ol  the  Jnry,  after  they  had  retired  to  de- 
Rherate,  was  a1)S(-nt  some  minutes  from  the  room  In  which  he  had  placed  them. 
It  not  appearing  that  they  were  r Mowed  to  separate;  and  the  fact  that  bodip 
person  ontslde  the  Jnry  room  spoke  to  a  Juror«  and  that  some*  of  the  Jurors 
■poke  to  two  persons  outside,  it  not  appearing  what  was  said  or  that  it  nad 
any  reference  to  the  (rinl;  and  the  fact  that  after  the  Jury  had  agreed  upon 
their*  verdict  and  were  brought  into  the  Court  room,  they  were  allowed  to  re- 
main there  in  tbe  presence  of  dber  persons  while  the  ofllcer  went  to  the  P'irch 
In  front  of  the  Court  room,  and  waited  some  minutes  for  the  Judge,  It  not  ap- 
pearing that  any  cmnnumication  was  had  with  the  Jucy  la  the  mean  time,  are 
not  suffldent  grounds  for  requiring  a  new  trial. 

Whtra  the  interference  of  strangers  with  the  Jury  is  unattended  with  corruption  in 
the  latter,  and  has  not  been  prompted  by  a  party,  and  it  doos  not  appear  that . 
any  injustice  has  thereby  been  done,  the  verdict  will  not  be  distorbed*  whether 
the  cause  be  civil  or  criminal,  a  capital  trial  or  otherwise. 

tlio  Indictment  was  against  James  B.  Boggs  for  murder,  and  the  verdict 
prenonnced  "  the  defendant  J.  M.  Boggs  **  guilty  of  manslaughter :  ETOd,  that 
the  error  in  the  initial  of  the  middle  name  of  defendant  in  the  verdict  was  im- 
material. 
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Appeal  from  the  Seventh  Judicial  District 

The  defendant  was  indicted  under  the  name  of  James  B.  Boggs 
for  the  crime  of  murder.  The  verdict  of  the  jury  who  tried  the 
case  was  as  follows:  "We,  the  jury,  do  find  the  defendant  J.  M. 
Boggs  guilty  of  manslaughter.     D.  D.  Hemmenway,  Foreman." 

Defendant  moved  for  a  new  trial  on  the  ground  of  the  error  in 
the  name  of  the  defendant  in  the  verdict,  and  also  on  the  ground  of 
misconduct  in  the  jury,  and  the  officer  having  the  jury  in  charge* 
after  the  case  was  submitted.  In  support  of  the  motion,  de- 
fendant presented  several  affidavits,  from  which  it  appeared  that 
after  the  jury  had  retired  to  deliberate  upon  the  ease,  they  returned 
into  Court  and  stated  that  they  differed  as  to  the  testimony  of  two 
witnesses  for  the  prosecution,  (naming  them)  and  thereupon  the 
Judge  read  to  the  jury  from  a  memorandum  of  the  testimony,  taken 
by  a  person  who  was  not  an  officer  of  the  Court,  or  sworn  to  take 
the  testimony,  the  whole  of  the  testimony  of  the  two  witnesses 
mentioned ;  that  in  reading  this  testimony,  the  Judge  made  a  mis- 
take as  to  the  statement  of  the  position  of  defendant's  face  at  a 
point  in  the  difficulty,  near  the  time  of  the  killing,  the  passage  in 
the  memorandum  being  "  Boggs'  face  was  nearly  south ;  the  door 
from  him  north-east  nearly ;  my  face  north,"  and  the  Judge^s  read- 
ing being  "  Boggs'  face  was  nearly  north,"  etc 

This  position  of  defendant's  face  was  referred  to  in  the  testi- 
mony of  one  only  of  the  witnesses  whose  evidence  the  jury  desired 
to  have  stated.  Other  affidavits  showed  that  while  the  jury  were 
deliberating  upon  their  verdict,  the  deputy  Sheriff,  who  had  charge 
of  them,  absented  himself  from  the  immediate  vicinity  of  the  jury 
room,  and  that  during  his  absence  some  persons  on  the  outside  spoke 
to  the  jurors  within,  and  some  of  the  jurors  spOke  to  two  persons 
without ;  and  also  that  two  of  the  jurors  left  the  jury  room  for  a 
few  minutes  in  charge  of  the  deputy  Sheriff ;  and  also  that  when  the 
juiy  had  agreed  upon  their  verdict,  they  were  conducted  into  the 
Court  room,  the  Court  being  at  recess,  and  while  waiting  for  the 
Judge,  who  was  called  by  the  officer,  they  were  left  in  the  Court 
'room  in  the  presence  of  a  number  of  spectators,  the  officer  who  had 
them  in  charge  being  at  the  time  outside  of  the  Court  room  door. 

Cal,  Rap.  XX.-— 28 
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The  motion  for  new  trial  was  overruled,  and  defendant  sentenced 
to  imprisonment  for  four  years  and  six  months.  From  this  judg- 
ment, and  from  the  order  overruling  the  motion  for  new  trial,  de- 
fendant appeals, 

/.  Temple^  for  Appellant. 

Attorney  Oeneral,  for  Eespondent, 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J- 
and  Cope,  J.  concurring. 

We  do  not  see  how  the  verdict  of  the  jury  could  have  been  af- 
fected by  so  slight  a  mistake  as  that  which  occurred  in  reading  the 
testimony  of  the  witness  Cunningham.  The  door  from  which  Mc^ 
Laughlin  issued  is  stated  to  have  been  nearly  northeast  from  where 
Boggs  stood,  and  the  witness  stated  that  Boggs'  face  was  nearly 
south.  It  was  read  to  the  jury  that  Boggs'  face  was  nearly  north. 
The  jury  stated  that  they  differed  as  to  the  testimony  of  the  two 
witnesses  Hickle  and  Cunningham.  The  fair  meaning  of  this  is, 
that  they  differed  as  to  the  testimony  of  these  witnesses  upon  points 
or  portions  of  the  affair  as  to  which  they  both  testified.  But  Hickle 
did  not  say  anything  as  to  the  direction  in  which  Boggs'  face  waa 
turned,  and  there  is  hence  no  good  reason  for  supposing  fhat  the 
jury  had  any  doubts  upon  that  point,  or  deemed  it  of  any  import- 
ance. It  was  not  of  sufficient  importance  to  attract  the  notice  of 
the  defendant's  counsel  at  the  time  it  was  read,  and  no  correction 
was  suggested  or  exception  taken  to  the  reading.  Neither  could 
the  defendant  have  beeen  prejudicd  by  the  Court  giving  the  desired 
information  by  reading  a  memorandum  taken  by  another  person  in- 
stead of  reading  its  own  minutes,  if  it  had  taken  any,  or  stating 
the  testimony  from  recollection.  The  Court  for  this  purpose  adopt- 
ed this  memorandum  as  its  own  statement,  and  there  is  no  sugges- 
tion that  the  memorandum  was  in  any  respect  erroneous.  Nor  was 
it  necessary  upon  stating  this  testimony  to  instruct  the  jury  that 
they  were  exclusive  judges  of  the  fact  We  do  not  find  in  the' 
Criminal  Practice  Act  the  same  provision  in  this  respect  which  is 
contained  in  the  Civil  Practice  Act,  even  if  such  statement  could 
be  considered  as  a  part  of  the  cliMrge  of  the  Court 
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The  fact  that  the  officer  having  charge  of  the  jury  was  absent 
some  minutes  from  the  room  in  which  he  had  placed  them,  it  not 
appearing  that  they  were  allowed  to  separate;  and  the  fact  that 
some  person  outside  the  jury  room  spoke  to  a  juror  and  that  some 
of  the  jurors  spoke  to  two  persons  outside,  it  not  appearing  what 
was  said  or  that  it  had  any  reference  to  the  trial ;  and  the  fact  that 
after  the  jury  had  agreed  upon  their  verdict  and  were  brought  into 
the  Court  room,  they  were  allowed  to  remain  there  in  the  presence 
of  other  persons  while  the  officer  went  to  the  porch  in  front  of  the 
Court  room,  and  waited  some  minutes  for  the  Judge,  it  not  appeaiv 
ing  that  any  communication  was  had  with  the  jury  in  the  mean- 
time, are  not  sufficient  grounds  for  requiring  a  new  trial.  When  a 
jury  retire  to  deliberate  upon  their  verdict,  the  officer  having  them 
in  charge  is  sworn  to  keep  them  together  in  some  private  and  con- 
venient place,  and  not  to  allow  any  person  to  speak  to  them,  nor  to 
speak  to  them  himself.  This  is  a  very  proper  precaution  to  guard 
the  jury  against  being  tampered  with.  But  it  is  easy  to  see  that  a 
literal  enforcement  of  this  duty  must  in  many  cases  be  impossible, 
and  when  there  is  no  reason  to  suppose  that  any  injury  has  resulted 
from  a  few  accidental  or  careless  remarks  passing  between  the  jury 
and  strangers,  there  can  be  no  necessity  for  ordering  a  new  trial. 
Notwithstanding  some  cases  in  which  great  strictness  has  been  ob- 
served, the  cases  collected  by  Mr.  Waterman  justify  his  remark 
that  the  far  more  reasonable  and  just  rule,  and  which  is  sustained 
by  the  weight  of  authority,  is:  "that  where  the  interference  of 
strangers  with  the  jury  is  unattended  with  corruption  in  the  latter, 
and  has  not  been  prompted  by  a  party,  and  it  does  not  appear  that 
any  injustice  has  thereby  been  done,  the  verdict  will  not  be  dis- 
turbed, whether  the  cause  be  civil  or  criminal,  a  capital  trial  rr 
otherwise."     (2  Graham  &  Waterman  on  New  Trials,  317.) 

The  error  in  the  initial  of  the  middle  name  of  the  defendant  ap- 
pearing in  the  verdict  handed  to  the  clerk  by  the  jury,  was  not  ma- 
terial. They  found  "  the  defendant  J.  M.  Boggs  "  guilty.  It  was 
enough  that  they  found  the  defendant,  whom  they  had  in  charge, 
guilty.  The  words  "J.  M.  Boggs"  might  have  been  rejected  ad 
surplusage,  and  their  presence  under  the  circumstances  could  work 
no  injury.      Judgment  affirmed. 
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PEOPLE  V.  BOSCOVITCH. 

TBB  cirenmstance  of  a  witness  In  a  criminal  action  having  remained  In  Court, 
and  heard  the  evidence  of  other  witnesses,  In  disobedience  to  an  order  of 
the  Court  excluding  liim  from  the  Court  room  while  other  witnesses  were 
under  examination,  is  no  ground  for  rejecting  Jils  testimony.  The  witness,  in 
such  case,  maj  be  punished  for  contempt  In  disobeying  the  order;  but  a  party 
cannot,  without  fault  on  his  part,  be  deprived,  for  such  disobedience,  of  the 
testimony  of  the  witness. 

AppfiATi  from  the  Court  of  Sessions  of  Tuolumne  County. 

Indictment  for  robbery.  After  the  jury  were  empaneled,  on 
motion  of  the  District  Attorney,  the  defendant's  witnesses  were 
Bwom  and  put  under  the  rule  excluding  them  from  the  Court  room, 
and  from  the  hearing  of  the  other  winesses.  The  evidence  for  the 
People  being  closed,  defendant  called  two  of  his  witnesses  who  had 
thus  been  ordered  to  exclude  themselves,  and  it  appearing  to  the 
Court  that  they  had  violated  the  order,  and  had  been  present  in  the 
Court  room,  and  heard  a  portion  of  the  testimony  of  other  wit- 
nesses, on  objection  of  the  District  Attorney,  the  Court  refused  to 
permit  them  to  testify  for  defendant,  to  which  ruling  exception  was 
taken.     The  defendant  was  convicted. 

L.  Quifd,  ioT  Appellant 

The  circumstance  of  a  witness  having  remained  in  Court,  in  dis- 
obedience to  an  order,  is  no  ground  for  rejecting  his  testimony. 
(Eng.  Com.  Law  Kep.  627.) 

Attorney  Oeneral,  for  Respondent,  confessed  error. 

fiEU),  C.  J.  delivered  the  opinion  of  the  Court — Copb,  J.  and 
NoETOiT,  J.  concurring. 

The  Attorney  General  very  properly  confesses  error  in  the  pres- 
ent case.  If  the  witnesses  offered  disregarded  the  rule  of  the 
Court  excluding  their  presence,  until  called,  during  the  progress  of 
the  trial,  the  Court  might  have  punished  them  as  for  a  contempt 
The  fact  constituted  no  ground  for  the  exclusion  of  their  testimony. 
The  defendant  could  not  enforce  the  rule,  and  to  deprive  him  of  the 
benefit  of  their  testimony  for  its  disobedience,  without  fault  on  his 
part,  was  manifestly  unjust  and  illegal. 

J  \:  (lament  reversed  and  cause  remanded  for  a  new  triaL 
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CARPENTER  et  oZ.  v,  NORRIS  et  dL 

Ah  erroneous  mllBir  by  the  Court,  In  excluding  certain  testimony,  Is  not  ground 
for  a  new  trial,  where,  from  the  mode  of  submission  to  the  ^ry  and  their 
finding,  It  is  evident  that  the  testimony  offered  could  baye  had  no  Influence 
upon  the  yerdict 

Appeat.  from  the  Sixteenth  Judicial  District 

This  action  is  brought  by  plaintiffs  to  recover  damages  in  the  sum 
of  $1,200  against  defendants,^  for  an  alleged  diversion  by  them  of 
the  waters  of  a  certain  stream  in  Calaveras  county,  called  Cayote 
creek ;  and  also  to  procure  a  perpetual  injunction  against  any  inr- 
ther  diversion  of  the  waters  of  said  stream  by  defendants  hereafter. 

Plaintiffs  claim  priority  of  right  to  the  use  of  said  waters  by  vir- 
tue of  a  ditch,  owned  and  possessed  by  them,  leading  from  the 
stream,  by  which  the  waters  were  appropriated  in  1852. 

The  answer  sets  up  two  separate  defenses ;  first,  a  prior  appro- 
priation of  the  natural  waters  of  the  stream  by  defendants  and  those 
under  whom  they  claim,  by  virtue  of  the  construction  of  certain 
other  ditches  leading  therefrom ;  and  second,  that  the  waters  which 
they  are  charged  in  the  complaint  with  diverting  were  not  the  nat- 
ural waters  flowing  in  Cayote  creek,  but  waters  brought  into  the 
channel  of  that  creek  from  other  streams,  and  which  they  had  the 
right  to  divert  independent  of  the  question  of  priority. 

The  case  was  tried  by  a  jury ;  and  after  the  evidence  was  closed, 
the  Court  gave  them  the  following  instructions : 

"  I  will  submit  to  you  certain  issues  raised  by  the  pleadings  and 
evidence,  and  you  are  directed  to  present  written  findings  thereon; 
1st,  which  of  the  parties  litigant  was  first  in  point  of  time  in  the 
appropriation  of  the  waters  of  Cayote  creek ;  2d,  if  you  find  that 
plaintiffs  or  their  grantors,  or  parties  under  whom  they  hold,  first 
appropriated  the  wat«r,  you  will  then  inquire  and  determine  wheth- 
er there  were  any  natural  waters  running  in  the  creek  at  the  point 
where  the  dispute  arose  during  the  time  of  the  alleged  trespass; 
3d,  if  you  find  that  there  were  natural  waters  running  in  the  creek, 
and  find  the  first  issue  in  favor  of  plaintiffs,  you  will  find  a  general 
verdict  in  favor  of  plaintiffs,  whatever  the  quantity  may  have  been ; 
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on  the  other  hand,  if  you  find  the  first  issue  in  favor  of  defendants, 
you  will  find  a  general  verdict  in  their  favor ;  or,  if  you  find  that 
there  were  no  natural  waters  running  in  the  stream,  you  will  find 
for  defendants,  specifying  by  your  verdict  the  reason  therefor ;  4th, 
if  you  find  that  a  portion  of  the  waters  running  in  the  creek  were 
natural  and  a  portion  foreign  waters,  your  verdict  will  specify  the 
quantity  of  each."  The  Judge  also  gave  some  general  instructions 
as  to  the  principles  of  law  governing  the  question  of  priority. 

On  the  trial,  the  defendants,  to  maintain  their  defense,  intro- 
duced evidence  to  show  that  the  water,  diverted  or  used  by  defend- 
ants, was  obtained  by  them  from  the  ditch  of  one  Hall,  for  which 
the  dofnndants  paid  said  Hall.  The  plaintiffs  then  offered  to  show 
on  cross-examination  of  defendants'  witness,  that  Hall's  ditch  was 
supplied  by  the  natural  waters  of  Cayote  creek,  to  use  which  was 
the  object  of  the  construction  of  plaintiffs'  ditch ;  that  Hall's  ditch* 
simply  diverted  the  waters  of  the  creek  temporarily  from  the  nat- 
ural channel,  and  that  after  being  so  diverted  it  was  returned  into 
the  bed  of  the  creek  above  the  head  of  plaintiffs'  ditch.  To  this 
evidence  defendants  objected,  and  the  objection  was  sustained,  and 
plaintiffs  excepted;  some  other  exceptions  were  also  taken  by 
plaintiffs  to  the  exclusion  of  evidence  relating  to  the  same  point. 
The  jury  found  a  general  verdict  for  defendants. 

Plaintiffs  moved  for  a  new  trial,  which  was  refused ;  and  from 
the  order  refusing  a  new  trial  and  from  the  judgment  they  now 
appeal,  assigning  as  error  the  ruling  of  the  Court  in  excluding 
their  testimony  as  above  stated. 

Tod  Robinson,  for  Appellants. 

Thos.  Sunderland,  for  Respondents. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

The  complaint  alleges  that  the  plaintiffs  are  entitled  to  the  use  of 
the  water  of  a  stream  called  "  Cayote  creek,"  and  that  the  defend- 
ants are  diverting  the  same  to  their  damage.  .The  answer  sets  up 
a  prior  right  in  the  defendants,  and  justifies  the  diversion  on  the 
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ground  of  the  superiority  of  their  claim  to  the  water,  alleging  also 
that  the  water  they  are  charged  with  diverting  is  not  the  natural 
water  of  the  stream.  On  the  trial  of  the  case  the  Court  submitted 
to  the  jury  certain  instructions,  and  directed  a  general  verdict  in 
case  their  decision  should  turn  upon  the  question  of  priority.  The 
result  was  a  general  verdict  in  favor  of  the  defendants,  and  the 
i^ecessary  inference  is  that  the  jury  acted  upon  the  direction  of 
the  Court  and  based  their  decision  on  the  ground  of  priority.  The 
error  assigned  relates  to  the  rejection  of  evidence  having  no  bear- 
ing on  this  point,  and  whether  the  evidence  was  admissible  or  not 
is  an  immaterial  question. 
The  judgment  is  affirmed. 


THE  PEOPLE  t;.  NEWBEERT. 

WBBia  two  persons  are  Jointly  indicted  for  the  commission  of  a  felony,  and  are 
tried  separately,  each  of  the  defendants  is  a  competent  witness  for  his  code- 
fendant. 

People  Y.  Labra  (5  Cal.  183)  affirmed. 

M.  and  N.  were  indicted  jointly  for  mnrder  —  M.  as  principal  and  N.  as  acces- 
sory—  the  indictment  showing  In  its  statement  of  the  commission  of  the  of- 
fense that  N.  was  an  alder  and  abettor,  and  as  such  charged  as  accessory.  The 
principal  was  first  tried  and  convicted  of  manslaughter,  and  N.  on  his  trial 
introduced  the  record  of  this  conviction  and  moved  thereon  for  his  discharge. 
on  the  ground  that  there  could  be  no  accessory  to  manslaughter:  Held,  that 
the  record  had  no  such  effect;  that  under  our  statute  an  accessory  who  is 
charged  as  an  alder  and  abettor  may  be  convicted,'  although  the  principal  be 
acquitted. 

People  ▼.  Bearss  (10  Cal.  68)  afflrmed. 

Appeal  from  the  Sixth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

J,  W.  Coffroth  and  F.  McConnell,  for  Appellant 

I.  There  can  be  no  accessory  to  the  commission  of  the  offense 
of  manslaughter ;  and  upon  production  of  the  record  of  conviction 
of  the  principal  of  that  offense,  defendant  should  have  been  dis- 
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charged.  (3  Greenleaf  on  Ev.  sec.  43 ;  1  Eussel  on  Crimes,  82, 
33;  4  BL  Com.  35;.  Eoscoe's  Cr.  Ev.  218;  1  Hale,  P.  O.  847, 
450;  People  v.  Denman,  7  Humph.  148.) 

II.  The  principal,  who  had  been  tried  and  convicted  on  a  sep- 
arate trial,  was  a  competent  witness  for  his  codefendant.  {People 
V.  Labra,  5  CaL  188;  Coun  v.  Bayer,  10  Grat.  708;  StcAe  ▼. 
Jones,  1  Geo.  617 ;  United  States  v.  Henry ,  4  Marsh,  0.  C.  Kep. 
228.) 

Attorney  Oeneral,  for  Eespondent 

Field,  C.  J.  delivered  the  opinion  of  the  Oonrt— Cope,  J.  and 
NoBTOiT,  J.  concurring. 

The  defendant  and  one  Adam  Murray  were  indicted  for  murder; 
the  latter  as  principal  in  the  commission  of  the  offense,  and  the  for- 
mer as  accessory.  The  parties  elected  to  be  tried  separately,  and 
Murray  was  convicted  of  manslaughter.  (Crim.  Prac.  Act,  Sec 
367.)  On  the  trial  of  Newberry,  Murray  was  offered  as  a  witness, 
but  upon  objection  of  the  District  Attorney  was  excluded  on  the 
ground  of  incompetency.  The  record  of  the  conviction  of  Murray 
was  then  introduced,  and  the  discharge  of  the  defendant  moved  on 
the  ground  that  there  could  be  no  accessory  to  manslaughter ;  but 
the  motion  was  overruled.  These  rulings  of  the  Court  are  assigned 
as  error,  and  constitute  the  grounds  urged  for  a  reversal  of  the 
judgment 

The  competency  of  a  defendant  as  a  witness  for  his  codefendant, 
in  the  same  indictment,  where  the  charge  is  the  commission  of  a 
felony,  and  the  parties  are  tried  separately,  was  considered  and  set- 
tled in  the  case  of  the  People  v.  Labra,  (6  CaL  183)  and  we  per- 
ceive no  reason  for  questioning  the  correctness  of  the  rule  there 
established.  The  Court  erred,  therefore,  in  excluding  Murray  as 
a  witness  for  the  defendant  (See  Moffit  v.  State,  2  Hump.  99 ; 
Garret  v.  State,  6  Mo.  1;  Jones  v.  State,  1  Kelly  [Geo.]  610,  and 
Ufdted  States  v.  Henry,  4  Wash.  Cir.  Ct  428.) 

This  view  of  the  first  error  disposes  of  the  appeal,  and  entitles 
the  appellant  to  a  reversal  of  the  judgment  It  is  proper,  however, 
to  observe  with  respect  to  the  second  error  assigned,  inasmuch  as  a 
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similar  motion  for  the  discharge  of  the  defendant  will  otherwise 
undoubtedly  be  made  on  the  second  trial,  that  it  is  answered  by  the 
statute,  and  the  case  of  The  People  v.  Bearss  (10  Cal.  68).  As 
we  said  in  that  case :  "  By  the  eleventh  section  of  the  act  concern- 
ing crimes  and  punishments,  the  distinction  existing  at  common  law 
between  principals  of  the  first  and  second  degree  is  abolished;  and 
the  distinction  between  them  and  accessories  before  the  fact  is  also 
abolished,  so  far  as  such  distinction  is  capable  of  abolition.  Per- 
sons standing  by  and  aiding,  abetting  or  assisting,  and  persons  not 
present  who  have  advised  and  encouraged  the  perpetration  of  the 
crime,  are  designated  as  accessories,  ^  and  shall  be  deemed  and  con- 
sidered,' says  the  statute,  ^  as  principals,  and  punished  accordingly.' 
As  principals,  they  may  be  indicted  and  tried  together,  or  sepa- 
rately, and  either  may  be  convicted  or  acquitted  without  reference 
to  the  previous  conviction  or  acquittal  of  the  other.  At  common 
law,  an  accessory  before  the  fact  could  not  be  tried  or  convicted 
without  the  previous  trial  and  conviction  of  the  principal.  The 
acquittal  of  the  principal  discharged  the  accessory,  who  could  not 
be  afterwards  tried,  no  matter  how  conclusive  the  subsequently  dis- 
covered proof  might  be  of  the  principal's  guilt."  *  *  <<  -Q^it  at 
common  law  no  such  rule  prevailed  in  reference  to  aiders  and  abet- 
tors. They  might  be  convicted,  though  the  chief  actors  or  princi- 
pals in  the  first  degree  had  been  acquitted.  The  statute  of  this 
State  has  not  altered  the  law  in  this  respect."  In  the  present  case, 
Newberry,  though  designated  by  the  statute  as  an  accessory,  was 
in  fact  an  aider  and  abettor,  and  is  indicted  as  such  in  the  commis- 
sion of  the  offense. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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SPENCER  V.  VIGNEAUX  ei  al. 

In  an  action  upon  a  judgmentr  the  Judgment  debtor  may  set  up  in  bar  of  a  le- 
covery  matters  which  were  a  proper  ground  of  defense  in  the  original  action, 
accompanied  with  a  showing  that  he  was  prevented  from  availing  himself  of 
the  defense  in  the  former  action  by  his  Ignorance  of  the  facts  on  which  it  rested, 
and  that  this  ignorance  was  not  imputable  to  any  negligence  or  laches  on  his 
part 

S.  sued  v.,  Q.  &  D.  to  recover  $22,000,  alleged  to  be  a  balance  due  from  them 
as  partners  on  account  of  certain  mercantile  transactions.  Defendant  V.,  who 
was  the- managing  partner  of  defendants*  firm,  had  unbeknown  to  his  copart- 
ners made  a  payment  of  $10,000,  which  should  have  been  credited  upon  the 
amount  demanded  by  plaintiff,  but  of  this  fact  O.  and  D.  were  kept  in  ignorance, 
and  v.,  conspiring  with  the  plaintiff  to  conceal  the  payment,  induced  his  co- 
defendants  to  suffer  a  Judgment  for  the  full  amount  claimed.  Subsequently, 
G.  and  D.  having  paid  on  the  Judgment  more  than  the  amount  for  which  It 
should  have  been  rendered,  discovered  the  fraud,  and  the  present  action  bavins 
been  commenced  by  S.  thereon  to  recover  the  balance,  they  set  up  these  fact* 
as  an  equitable  defense :  Held,  that  the  defense  was  permissible,  and  suffi- 
cient to  defeat  the  action,  and  that  defendants  were  entitled  to  an  Injunction 
against  the  enforcement  by  plaintiff  of  the  origial  Judgment. 

Defendant  D.,  in  his  answer,  stated  that  he  had  been  informed  before  the  first 
trial  that  the  $10,000  payment  had  been  made  by  V.,  but  that  he  was  assured 
by  V.  that  such  was  not  the  fact ;  that  the  papers  and  books  of  the  firm  were  In 
y.'s  possession,  and  access  to  them  could  not  be  had,  and  that  he  had  no  per- 
sonal knowledge  of  the  fact,  or  means  of  ascertaining  or  proving  it  upon  the 
former  trial :  Held,  that  this  statement  did  not  show  buch  negligence  or  laches 
on  D.'s  part  as  to  prevent  him  from  now  availing  himself  of  the  defense. 

It  was  not  negligence  on  the  part  of  D.  to  fall  to  make  an  application  for  a 
continuance,  it  being  evident  that  he  could  not  have  made  a  showing  anfflcient 
for  that  purpose,  and  that  the  application  would  have  been  a  mere  matter  of 
form. 

Appeal  from  the  Twelfth  Judicial  District. 

This  action  was  commenced  in  the  District  Court  of  the  Twelfth 
District,  on  the  fifth  day  of  January,  1858.  The  complaint  sets 
forth  that  on  the  tenth  day  of  January,  1853,  the  plaintifiE,  H.  B, 
Spencer,  recovered  a  judgment  against  the  defendants,  R  Vig- 
neaux,  E.  Grisar  and  C.  De  Boom,  in  the  Superior  Court  of  San 
Francisco,  for  $22,061.91  and  costs  in  the  sum  of  $672.73;  that 
defendants  have  since  made  certain  payments  thereon,  leaving  still 
due  $14,768.44,  for  which,  with  interest  plaintiff  asks  judgment. 

The  answer  of  the  defendant  C.  De  Boom  admitted  the  rendi- 
tion of  the  judgment  as  alleged  and  for  defense  set  forth  substan- 
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tially  the  facts  as  found  by  the  Judge  and  shown  in  his  findings,  of 
which  a  copy  is  given  below.  The  clause  in  this  answer  relied 
upon  by  appellant,  as  an  admission  showing  negligence  in  not  intro- 
ducing the  defense  in  the  former  action,  is  as  follows :  "  That  be- 
fore any  judgment  was  rendered  in  said  (former)  action  this  defend- 
ant was  informed  and  believed  that  the  said  account  was  incorrect 
in  this,  that  it  did  not  credit  the  defendants,  said  firm,  with  a  cer- 
tain sum  of  ten  thousand  dollars,  ($10,000)  which  sum,  as  this 
defendant  had  been  informed  and  believed,  had  been  paid  to  the 
plaintiff  on  the  nineteenth  of  November,  1849,  by  said  firm  of  De 
Boom,  Vigneaux  &  Grisar,  through  their  coirespondents,  the  house 
of  De  Boom  &  Longenhose,  of  Antwerp,  in  Belgium ;  that  he,  this 
defendant,  had  no  personal  knowledge  of  the  payment  by  his  said 
firm  of  the  said  sum  of  $10,000  in  manner  aforesaid,  nor  had  he 
access  to  the  books  or  correspondence  of  his  said  firm,  which  were 
then  and  have  ever  since  remained  at  Valparaiso,  in  the  custody  of 
Vigneaux,  who  has  always  since  refused  to  deliver  said  books  and 
correspondence  to  this  defendant,  or  to  permit  him  to  examine  them ; 
and  who  falsely  and  fraudulently  denied  that  the  said  sum  of 
$10,000  had  been  paid  to  the  plaintiff,  and  this  defendant  was 
therefore  unable  before  the  trial  of  said  action  to  ascertain  the 
facts  with  certainty,  and  to  procure  the  evidence  thereof,''  etc. 

The  answer  of  defendant  Grisar  was  substantially  the  same  as  that 
of  De  Boom,  except  that  it  denied  upon  Grisar's  part,  any  knowl- 
edge or  information  of  the  payment  before  the  trial  of  the  other  ac- 
tion, and  stated  that  he  did  not  appear  therein,  but  suffered  default. 

The  case  was  tried  by  the  Court  without  a  jury,  and  from  the 
evidence  the  Judge  found  the  facts,  and  stated  his  conclusions  of 
law  as  follows: 

"  1.  That  on  the  tenth  day  of  January,  A.  D.  1853,  in  the  Su- 
perior Court  of  the  City  of  San  Francisco,  the  plaintiff  recovered  a 
judgment  against  the  defendants  for  the  sum  of  twenty-two  thous- 
and and  sixty-one  dollars  and  ninety-one  cents  ($22,061.91)  with 
interest  from  the  date  of  the  judgment  at  twelve  per  cent,  per  an- 
num, and  six  hundred  and  seventy-two  dollars  and  seventy-throo 
cents  ($672.73)  costs;  that  on  the  eighteenth  of  August,  1853, 
a  payment  was  made  of  ten  thousand  dollars  ($10,000)  on  said 
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judgment^  by  one  CSiaviteau,  a  receiver  in  possession  of  the  prop- 
erty of  the  defendants ;  and  that  the  defendants  paid  the  interest 
on  the  balance  thereof  to  the  thirty-first  of  August,  1864.  leaving 
now  unpaid  on  the  judgment  the  sum  of  twelve  thousand  seven 
hundred  and  thirty-four  dollars  and  sixty-four  cents  ($12,734.64) 
with  interest  thereon  from  the  thirty-first  day  of  August,  1854,  at 
twelve  per  cent  per  annum. 

"  2.  That  said  judgment  was  rendered  in  an  action  brought  by 
the  plaintiff  against  the  defendants,  as  partners  under  the  name  of 
De  Boom,  Vigneaux  &  Grisar,  ^  recover  the  balance  alleged  to  be 
due  to  the  plaintiff  from  the  defendants  upon  an  account  rendered 
to  the  plaintiff  in  October,  1850,  by  the  defendant  Vigneaux  in  the 
name  of  the  firm,  the  balance  so  claimed  being  the  sum  of  eighteen 
thousand  and  thirty-one  dollars  and  twenty-five  cents  ($18,031.25) 
with  interest  thereon  at  the  rate  of  twelve  per  cent,  per  annum 
from  tibe  first  day  of  March,  1851,  and  the  judgment  was  for  the 
full  amount  of  said  allied  balance  and  interest. 

"  3.  That  the  said  account  was  erroneous  in  this :  that  it  omitted 
to  credit  the  defendants  with  a  sum  of  ten  thousand  dollars, 
($10,000)  which  was  paid  by  them  to  the  plaintiff  on  the  nine- 
teenth day  of  November,  1849;  that  the  judgment  thereon  was 
for  a  sum  greater  than  was  justly  due  by  the  said  sum  of  ten 
thousand  dollars,  ($10,000)  with  interest  thereon  at  the  rate  of 
twelve  per  cent,  per  annum  from  the  nineteenth  day  of  November, 
1849,  and  that  the  amount  actually  due  from  the  defendants  to  the 
plaintiff,  and  for  which  the  judgment  should  have  been  rendered, 
has  been  overpaid  by  the  payments  made  by  the  defendants  and 
said  Chaviteau  on  the  judgment 

"  4.  That  the  said  defendants  were  copartners  in  business  at  Val- 
paraiso, in  the  republic  of  Chili,  under  the  name  of  De  Boom,  Vig- 
neaux &  Grisar,  in  the  years  1848,  1849  and  1850.  That  in 
December,  1848,  the  defendant  De  Boom  left  Valparaiso  and  came 
to  California,  and  did  not  afterwards  return  to  Valparaiso.  That 
the  defendant  Grisar  left  Valparaiso  in  1850,  and  came  to  Califor- 
nia ;  and  that  the  payment  of  the  said  sum  of  $10,000  was  made 
by  the  house  at  Valparaiso,  during  the  absence  of  the  defendant 
De  Boom  from  that  place,  and  said  account  was  made  out  at  Val- 
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paraiso,  and  was  rendered  in  the  name  of  the  firm  by  said  Vig- 
iieaiix,  in  the  absence  of  the  defendants  De  Boom  and  Grisar. 

"  5.  That  the  defendant  Vigneaiix  came  to  California  about  the 
latter  part  of  the  year  1851. 

"  6.  That  in  the  action  above  referred  to  on  said  account,  the 
defendants  were  all  personally  ser^^ed.  That  the  defendants  Vig- 
neaux  and  Grisar  made  no  defense,  and  the  judgment  was  entered 
against  them  by  default.  That  the  defendant  De  Boom  appeared 
and  answered,  denying  the  indebtedness  alleged;  and  on  the  trial 
the  defendants  Vigneaux  and  Grisar  were  called  as  witnesses  on 
the  part  of  the  plaintiff  to  prove  the  correctness  of  the  account, 
and  did  testify  on  behalf  of  the  plaintiff,  and  were  the  only  wit- 
nesses examined  on  that  point. 

"Y.  That  at  the  time  of  the  trial,  the  plaintiff  and  defendant 
Vigneaux  did  know,  but  that  the  defendant  De  Boom  and  the  de- 
fendant Grisar  did  not  know,  of  the  payment  of  $10,000  having 
been  made,  that  fact  having  been  fraudulently  concealed  from  the 
said  De  Boom  and  Grisar  by  their  codefendant  Vigneaux  and  the 
plaintiff,  and  they  did  not  ascertain  said  fact  until  long  after  the 
trial. 

"  8.  That  the  account  on  which  the  said  action  was  brought  was 
rendered  to  the  plaintiff,  and  the  said  judgment  obtained  thereon 
for  a  larger  sum  than  was  due,  by  fraud  and  collusion  between  the 
plaintiff  and  the  defendant  Vigneaux. 

"  9.  That  the  plaintiff  was  not  a  resident  of  or  in  the  State  of 
California  at  the  time  said  judgment  was  rendered,  and  has  ever 
since  that  time  been  absent  from  this  State. 

"  And  as  a  conclusion  of  law,  the  Court  finds  that  the  defendants 
De  Boom  and  Grisar,  and  each  of  them,  are  entitled  to  have  the 
said  judgment  declared  satisfied,  and  to  a  perpetual  injunction 
against  the  plaintiff  to  restrain  him  from  any  proceeding  whatever 
to  collect  any  balance  thereof,  and  are  entitled  to  judgment  against 
the  plaintiff  for  their  costs  and  disbursements  in  this  action. 

"  And  further,  the  alleged  liability  of  all  the  defendants  being  a 
joint  one,  that  defendant  Vigneaux,  notwithstanding  his  default 
has  been  entered,  is  entitled  to  the  like  judgment. 

''And  it  is  ordered  that  judgment  be  entered  accordingly  in 
favor  of  all  the  defendants." 
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Judgment  was  accordingly  entered  for  all  the  defendants,  from 
which  the  plaintiff  appeals. 

Stanly  &  Hayes,  for  Appellants, 

L  A  judgment  cannot  be  impeached  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  party  was  ignorant  of  the  fact  relied 
on  pending  the  suit,  or  it  could  not  have  been  received  as  a  de- 
fense, or  he  was  prevented  from  availing  himself  of  the  defense  by 
fraud  or  accident,  or  by  the  act  of  the  opposite  party  unmingled 
with  negligence  or  fault  on  his  part.  A  party  cannot  ask  for  relief 
in  equity  on  the  ground  that  he  has  failed  or  omitted  to  make  a 
legal  defense ;  and  this  rule  is  absolutely  inflexible,  and  cannot  be 
violated  even  when  the  judgment  in  question  is  manifestly  wrong 
in  law  and  in  fact,  or  where  the  effect  of  allowing  it  to  stand  will 
be  to  compel  the  payment  of  a  debt  which  the  defendant  does  not 
owe.     (2  Lead.  Cases  in  Eq.  99,  and  cases  there  cited.) 

Equity  will  not  entertain  jurisdiction  of  a  suit  of  this  niature 
merely  on  the  ground  that  the  demand  may  be  imconscientious, 
and  that  injustice  may  have  been  done,  provided  it  was  competent 
for  the  party  to  have  placed  the  matter  before  the  Court  in  the 
original  action,  either  upon  issue  joined  or  upon  motion  to  set 
aside  the  verdict  or  judgment  {Borland  v.  Thornton,  12  Cal. 
440,  and  cases  there  cited  and  commented  on  by  the  Court) 

A  party,  to  obtain  the  aid  of  chancery,  must  show  that  he  has 
exhausted  all  proper  diligence  to  defend  at  law,  or  to  defend  in 
chancery  if  the  first  suit  was  in  that  form.  The  fraud  or  practices 
of  the  other  party  are  no  excuse  to  him  for  not  attempting  to  coun- 
teract them.  He  must  show  he  was  defrauded  of  his  opportunity 
to  defend,  and  that  his  defense,  which  but  for  the  practices  of  his 
adversary  would  have  been  effectual,  was  by  such  practices  ren- 
dered unavailing.  (Riddle  v.  Baker,  13  Cal.  304;  Phelps  v. 
Peabody,  7  Id.  62.  See  also  to  same  effect  Homer  v.  Fish,  1 
Pick.  430;  Le  Guen  v.  Oouvemeur  &  Kemble,  1  Johns.  492; 
Marsh  v.  Pier,  4  Rawle,  288-9;  1  Greenl.  Ev.  sec.  528,  et  seq.; 
3  Graham  &  Waterman  on  N"ew  Trials,  1487,  et  seq.;  Simpson  v. 
Hart,  14  John.  72;  Anders  v.  Roberts,  18  Id.  633;  Hamel  r. 
Orimm,  10  Abb.  Prac.  150;  Larming  v.  Eddy,  1  John.  Ch.  49; 
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Foster  v.  Wells,  4  Tex.  101 ;  Doty  v.  Brown,  4  Com.  71 ;  ^Vallccr 
V.  Ames,  2  "Cowen,  428 ;  Tilton  v.  Gordon,  1  N.  H.  33 ;  Birch- 
head  V.  Brown,  5  Sand.  135;  Weathered  v.  Mays,  4  Tex.  387.) 

II.  The  defendant  Grisar  did  not  appear  or  answer  in  the 
former  action,  and  thereby  he  conclusively  admitted  the  averments 
in  the  complaint  therein  to  be  true. 

The  neglect  of  a  party  to  appear  and  answer  to  process,  legally 
issued  from  a  Court  of  competent  jurisdiction,  he  having  been 
duly  served  therewith  and  summoned,  is  taken  conclusively  against 
him  as  a  confession  of  the  matters  charged.  (1  Greenl.  Ev.  sees. 
18,  27.) 

A  conclusive  admission  is  one  "which  is  not  permitted  to  be  over- 
come by  any  proof  that  the  fact  is  otherwise." 

III.  The  finding  that  neither  De  Boom  or  Grisar  knew  of  the 
alleged  payment  at  the  time  of  the  former  trial,  nor  until  long 
afterwards,  is  contrary  to  the  evidence,  and  contradicts  the  solemn 
fiTWom  admission  in  the  answer  of  De  Booul 

Crockett  &  Crittenden,  for  Respondents. 

I.  The  defense  made  in  this  case  may  be  set  up  by  answer  to 
the  action  at  law,  as  well  as  be  made  the  ground  of  an  equitable 
action.  (Crary  v.  Ooodman,  2  Keman,  266;  Thayer  v.  White, 
8  Cal.  228 ;  Loraine  v.  Long,  6  Id.  452 ;  Arguello  v.  Edinger,  10 
Id.  160.) 

II.  It  is  a  good  defense,  because  in  the  former  action  the 
plaintiff  procured  a  judgment  by  fraud  and  had  an  unfair  advan- 
tage, which  it  is  against  conscience  that  he  should  use.  Against 
that  former  action  the  defendants  De  Boom  and  Grisar  had,  to  the 
extent  of  the  relief  they  now  claim,  a  complete  defense,  of  which 
they  were  prevented  from  availing  themselves  by  the  fraud  of  the 
plaintiff.  (2  Story's  Eq.  sees.  886,  887,  894,  and  cases  cited; 
Marine  Ins.  Co,  of  Alexandria  v.  Hodgson,  7  Or.  332;  Phelps  v. 
Peabody,  7  Cal.  50 ;  Foster  v.  Wood,  6  Johns.  Ch.  90 ;  Ocean  Ins. 
Co.  V.  Fields,  2  Story,  59.) 

III.  The  exceptions  to  the  rule  that  relief  will  be  granted,  are 
when  the  defendant  has  been  guilty  of  laches  or  might  have  pro- 
cured the  proofs  upon  the  trial.  This  case  is  not  within  any  of 
the  exceptions. 
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The  plaintiff  has  never  been  in  this  State.  Neither  of  the  de- 
fendants De  Boom  and  Grisar  had  the  means  of  getting  the  evi- 
dence ;  they  were  prevented  from  doing  so  by  the  fraudulent  com- 
bination between  the  plaintiff  and  Vigneaux,  the  purpose  and 
effect  of  which  were  to  create  a  false  impression  of  the  fact  on  the 
mind  of  Grisar,  and  to  keep  the  fact  from  the  knowledge  of  De 
Boom.  It  was  a  combination  not  merely  to  suppress  all  evidence 
of  the  payment,  but  to  keep  the  fact  of  payment  concealed  and 
get  a  judgment  for  money  not  due.  The  case  has  never  been  fairly 
tried.     (2  Story's  Eq.  sees.  895-6.) 

IV.  Fraud  need  not  be  expressly  proved.  It  may  be  inferred 
from  circumstances.  (1  Story^s  Eq.  sec.  190;  2  GreenL  Ev.  sec. 
428;  McDaniel  v.  Baca,  2  Cal.  339.) 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
concurring. 

This  is  an  action  to  recover  a  balance  alleged  to  be  due  on  a 
judgment  rendered  by  the  late  Superior  Court  of  the  city  of  San 
Francisco.  Two  of  the  defendants  answer,  charging  fraud  in  the 
procurement  of  the  judgment,  and  claiming  that  there  is  nothing 
legally  or  properly  due  thereon.  The  alleged  fraud  consists  in  the 
concealment  of  a  credit  of  $10,000,  to  which  the  defendants  were 
entitled  on  the  indebtedness  upon  which  the  judgment  was  obtained. 
The  facts  in  regard  to  this  credit  are  clearly  made  out,  and  it  is 
evident  that  a  conspiracy  existed  between  the  plaintiff  and  the  de- 
fendant Vigneaux  to  defraud  the  other  defendants  of  the  amount. 
The  credit  arose  from  a  payment  by  Vigneaux,  and  the  Court  below 
finds  that  the  defendants  Grisar  and  De  Boom  had  no  knowledge  of 
this  payment  during  the  pendency  of  the  former  suit.  The  answer 
of  De  Boom  admits  that  he  was  informed  of  the  payment  before 
the  judgment  was  rendered,  and  the  plaintiff  contends  that  the  find- 
ing is  in  conflict  with  this  admission.  There  is  certainly  an  ap- 
parent inconsistency,  but  we  are  of  opinion  that  there  is  really  no 
conflict,  and  that  the  finding  is  strictly  in  accordance  with  the 
answer.  It  is  expressly  declared  that  De  Boom  had  no  personal 
knowledge  upon  the  subject,  and  it  is  alleged  that  upon  inquiry  of 
Vigneaux  in  relation  to  it,  he  denied  having  made  the  payment.    It 
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is  also  alleged  that  De  Boom  was  so  situated  as  to  be  unable  to 
ascertain  the  facts,  and  it  is  averred  that  Vigneaux  was  examined 
as  a  witness  in  the  ease,  and  testified  to  the  correctness  of  the  de- 
mand upon  which  the  suit  was  brought  In  effect,  therefore,  the 
answer  shows  that  De  Boom  had  no  actual  knowledge  of  the  pay- 
ment; and  that  the  means  of  acquiring  such  knowledge  were 
entirely  beyond  his  readu  So  far  as  the  answer  of  Grisar  is  con- 
cerned, no  objection  of  this  character  is  interposed;  and  we  see 
nothing  in  the  record  for  which  the  plaintiff  is  entitled  to  a  reversal. 

The  authorities  cited  by  the  counsel  for  the  appellant  on  the 
question  as  to  whether  the  defense  set  up  is  not  to  be  regarded  as 
res  judicata,  have  no  application.  The  principle  enunciated  is  un- 
doubtedly correct,  but  there  was  no  actual  adjudication  upon  the 
matter  in  controversy,  and  this  principle  cannot  be  invoked  to  sus- 
tain a  fraud. 

In  Borland  v.  Thomion  (12  OaL  440)  and  in  Riddle  v.  Baker 
(13  Cal.  295)  the  rule  governing  cases  of  this  character  is  clearly 
laid  down. 

The  judgment  is  affirmed. 

On  petition  for  rehearing,  Oopb,  J.  delivered  the  following 
opinion  —  Field,  0.  J.  concurring. 

The  petition  for  a  reheftring  in  this  case  must  be  denied.  It  is 
claimed  that  the  su^estion  as  to  a  conspiracy  between  the  plaintiff 
and  Vigneaux  is  unauthorized  by  the  evidence.  The  proof  is  that 
the  payment  was  made  by  a  house  in  Valparaiso,  of  which  Vig- 
neaux had  the  control  and  management,  and  it  is  hardly  to  be  sup- 
posed that  a  payment  of  such  magnitude  was  made  without  his 
authority  or  knowledge.  It  would  be  absurd  to  suppose  that  tho 
plaintiff  receiving  it  was  ignorant  of  the  fact,  and  the  only  infer- 
ence from  the  concealment  is  that  it  was  a  matter  of  concert  and 
arrangement  It  is  claimed  also,  that  the  admission  in  the  answer 
of  De  Boom  is  conclusive  of  his  rights,  as  it  shows  him  to  have 
been  guilty  of  negligence  in  defending  the  former  suit  The  ad- 
mission is  that  he  had  been  informed  of  the  payment;  but  the  cir- 
cumstances stated  in  connection  with  this  admission  exculpate  him 
from  the  charge  of  laches.     Vigneaux,  who  made  the  payment, 

Cal.  Reps.  XX. —  29. 
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denied  having  done  so,  and  was  present  to  support  the  denial  by 
his  oath ;  and  afterwards  actually  came  forward  and  swore  to  the 
correctness  of  the  demand.  It  is  said  that  De  Boom  should  have 
applied  for  a  continuance;  but  it  is  evident  that  he  could  not  have 
made  a  showing  suflScient  for  that  purpose,  and  that  the  application 
would  simply  have  been  a  matter  of  form.  If  he  had  known  the 
facts,  the  failure  in  that  respect  would  probably  be  fatal  to  the  de- 
fense :  but  under  the  circumstances  it  would  be  a  gross  denial  of 
justice  to  refuse  relief. 
The  petition  is  denied. 


FULTON  V.  IIANLOW. 


The  declRlon  In  Hart  ▼.  Burnett  (15  Cal.  580)  cited  and  followed  npon  the  fol- 
lowing points:  That  the  city  of  San  Francisco  succeeded  to  the  rights  of  the 
pueblo  of  Yerba  Burna  In  the  lands  of  the  pueblo;  that  these  lands  were  held 
In  trust  for  the  public  use  of  the  city ;  that  they  were  not,  either  under  the  old 
Government  or  the  new,  the  subject  of  seizure  and  sale  under  execution; 
that  the  title  of  the  city  was  unaffected  by  sales  of  the  Sheriff  under  executions 
against  her ;  and  that  a  defendant  In  ejectment,  relying  solely  upon  his  posses- 
sion, may  set  up  the  invalidity  of  such  sales,  or  of  the  title  derived  therefrom, 
in  defense  to  the  action. 

A  declaration  In  a  decree  upon  the  character  of  the  title  of  one  of  the  parties, 
when  tlie  consideration  of  the  character  of  such  title  is  foreign  to  the  case  and 
unnecessary  for  Us  disposition,  is  without  any  binding  force  as  an  adjudication 
either  upon  parties,  privies,  or  any  one  else. 

In  order  that  a  Judgment  may  be  a  defense  In  another  action  on  the  ground  of 
res  judicata,  the  same  point  must  have  been  directly  In  issue  and  determined  by 
the  Judgment. 

It  is  the  point  as  to  which  relief  is  sought  and  npon  which  the  Judgment  rests, 
and  not  any  incidental  or  secondary  matter  that  may  have  been  controverted  by 
the  parties,  that  becomes  re«  fudicata. 

The  city  and  county  of  San  Francisco  filed  a  complaint  for  the  purpose  of  ob> 
tainlng  an  injunction  against  the  execution  of  a  deed  by  the  Sheriff  to  a  pur- 
chaser under  an  execution  sale  of  property  held  by  the  city,  making  the  pur- 
chaser, the  Judgment  creditor,  and  the  Sheriff,  parties  defendant.  The  com- 
plaint set  up  the  nature  of  the  city's  title  to  the  property,  and  facts  going  to 
show  that  It  was  not  the  subject  of  levy  and  sale  under  execution,  and  averred 
that  a  deed  to  (he  purchaser  would  bo  a  cloud  npon  the  litlo.  The  defendants 
answered,  the  Judgment  debtor  and  Sheriff  discIalnTlng  all  Interest  in  the  coo- 
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troveray,  and  the  purchaser  denying  in  substance  the  several  grounds  of  equi- 
table Interposition.  The  case  was  submitted  on  the  pleadings  alone,  and  the 
decision  was  to  the  effect  that  the  sale  under  the  Judgment  and  execution  was 
valid  and  effectual  to  pass  the  title  of  the  premises  to  the  purchaser,  and  that 
there  was  no  equity  in  the  complaint,  and  adjudging  that  the  complaint  be  dis- 
missed as  to  the  Judgment  creditor  and  the  Bheriff,  and  that  the  purchaser 
was  entitled  to  a  conveyance  from  the  Sheriff :  Held,  that  the  purchaser's 
title  was  not  so  adjudicated  in  this  action,  or  established  by  the  decree,  as  to 
become  res  judicata,  but  was  still  open  to  be  controverted  In  a  subsequent 
action  of  ejectment  between  the  parties  or  their  privies. 

Such  a  decree,  by  adjudging  that  there  was  no  equity  in  the  complaint,  estab- 
lished the  fact  that  the  matters  alleged  were  not  sufBctent  for  the  exercise  of 
the  Jurisdiction  of  a  Court  of  Equity,  and  after  this  conclusion  was  reached, 
nothing  was  left  for  the  Court  but  to  deny  the  injunction  and  dismiss  the  suit ; 
any  determination  aa  to  the  truth  or  falsity  of  the  matters  alleged  was  unneces- 
sary and  foreign  to  the  case,  and  could  not  affect  the  rights  of*  the  parties  In 
this  respect  when  subsequently  presented  In  a  Court  of  law. 

The  Judgment  of  a  Court  of  Equity  Is  equally  effectual  aa  res  judicata  as  that  of 
a  Court  of  law,  but  the  nature  of  their  different  Jurisdictions  must  be  considered 
In  order  to  determine  what  was  the  exact  matter  decided,  and  upon  what 
points  the  Judgment  operates  as  a  final  adjudication.  .-, 

The  only  Judgment  that  could  be  given  In  the  equitable  suit  was  merely  one 
granting  or  denying  an  injunction,  and  the  only  direct  point  upon  which  that 
Judgment  could  be  baaed  was  that  the  deed  wonld  or  would  not  be  a  cloud  upon 
the  plalntirs  tiUe. 

Appeal  from  the  Fourth  Judicial  District. 

This  is  an  action  brought  to  recover  the  possession  of  a  tract  of 
land  situated  within  the  limits  of  the  City  and  County  of  San 
Francisco,  and  specifically  described  by  metes  and  boimds  in  the 
complaint. 

The  plaintiflF  claims  title  by  virtue  of  a  conveyance  executed  to 
Frank  M.  Pixley  by  the  Sheriff  of  the  county  of  San  Francisco, 
upon  a  sale  made  under  an  execution  issued  from  the  District  Court 
of  the  Twelfth  Judicial  District,  in  the  case  of  the  San  Francisco 
Oas  Co.  V.  The  City  of  San  Francisco,  upon  a  judgment  recov- 
ered in  said  case  against  the  city,  and  of  certain  mesne  convey- 
ances from  Pixley  to  the  plaintiff.  The  judgment  of  the  Gas  Com- 
pany was  recovered  and  docketed  May  14th,  1856;  the  execution 
thereon  was  issued  February  10th,  1858 ;  the  sale  thereunder  was 
made  March  23d,  1858,  and  no  redemption  having  been  made,  the 
Sheriff's  deed  was  executed  to  Pixley,  the  purchaser,  December 
13th,  1858. 
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On  the  twenty-third  of  September,  1858,  the  City  and  County  of 
San  Francisco,  the  successors  to  the  rights  and  title  of  the  city  in 
the  premises,  filed  a  complaint  against  the  Gas  Company,  the 
Sheriff  of  the  county,  and  Pixley,  for  an  injunction  to  restrain  the 
Sheriff  from  executing  and  Pixley  from  receiving  a  conveyance  of 
the  premises  sold.  The  following  are  copies  of  the  complaint,  the 
answer  of  defendants,  and  the  decree  of  the  Court  in  that  case: 

[Copy  of  thb  Complaiht.] 

"District  Court,  Twelfth  Judicial  District,  City  and  County  of 
San  Francisco, 

"  The  City  and  Couviy  of  San  Francisco  v.  The  San  Francisco 
Gas  Company,  Fra?ik  M.  Pixley  and  Charles  Doane,  Sheriff  of 
the  Cmmfy  of  San  Francisco. 

"  The  City  and  County  of  San  Francisco,  a  corporation  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  California,  and 
plaintiff  in  the  above  entitled  action,  complains  against  the  San 
Francisco  Gas  Company,  Frank  M.  Pixley  and  Charles  Doane, 
Sheriff  of  the  county  of  San  Francisco,  and  for  cause  of  action 
shows  to  the  Court — 

"That  heretofore,  to  wit:  on  the  fifteenth  day  of  April,  1851, 
the  city  of  San  Francisco  was  incorporated  as  a  municipal  corpora- 
lion  by  an  Act  of  the  Legislature  of  the  State  of  California,  en- 
titled ^An  Act  to  reincorporate  the  City  of  San  Francisco,*  and 
continued  to  be  such  corporation  until  the  nineteenth  of  April,  1856. 

"That  on  the  nineteenth  of  April,  1856,  by  virtue  of  an  Act  of 
the  Legislature  of  the  State  of  California,  entitled  ^  An  Act  to  re- 
peal the  several  Charters  of  the  City  of  San  Francisco,  to  establish 
the  boundaries  of  the  C5ty  and  County  of  San  Francisco,  and  to 
consolidate  the  Gk)vemment  thereof,'  approved  that  day,,  the  said 
city  of  San  Francisco  ceased  to  exist  as  a  distinct  and  independent 
municipal  corporation,  but  was  merged  and  did  become  an  integral 
part  of  the  county  of  San  Francisco,  by  the  name  of  the  City  and 
County  of  San  Francisco,  which  said  county  of  San  Francisco  was 
then  and  ever  since  has  been  and  now  is  one  of  the  counties  of  the 
State  of  California. 

"  And  by  virtue  of  the  same  act,  the  public  buildings,  lands  and 
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property,  all  rights  of  property  and  rights  of  action,  and  all  mc«i€y3, 
revenues  and  incomes  belonging  or  appertaining  to  the  corporation 
of  the  city  of  San  Francisco  or  the  county  of  San  Francisco,  vested 
in  and  appertained  to  the  said  city  and  county,  and  do  now  vest  in 
and  appertain  to  the  said  city  and  county,  the  plaintiff  herein. 

"  And  the  plaintiff  furtier  shows,  that  the  San  Ftancisoo  Gas 
Company  is  a  corporation  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  and  has  been  such  corporation  for  more 
than  two  years  last  past ;  and  that  heretofore,  to  wit :  on  the  four- 
teenth day  of  May,  1856,  in  the  District  Court  of  the  Twelfth 
Judicial  District,  in  and  for  the  coimty  of  San  Francisco,  the  said 
San  Francisco  Gas  Company  recovered  a  judgment  docketed  that 
day  against  the  city  of  San  Francisco,  for  the  sum  of  twenty-five 
thousand  eight  himdred  and  seventy-eight  dollars  and  seventy-five 
cents,  with  three  hundred  and  forty-nine  dollars  costs  of  suit, 
which  judgment  remains  in  part  unsatisfied. 

"  And  the  plaintiff  further  shows,  that  on  the  ninth  day  of  Feb- 
ruary, 1856,  the  said  San  Francisco  Gas  Company,  by  James  Don- 
ahue, President,  and  James  G.  Eastland,  Secretary  of  said  Com- 
pany, assigned  the  said  judgment,  for  a  valuable  consideration,  to 
the  said  defendant  Frank  M.  Rxley,  with  an  irrevocable  power  of 
attorney  to  said  Pixley  to  enforce  the  said  judgment,  and  to  ooUecJ. 
the  money  due  thereon  in  the  name  of  said  San  Francisco  Gas 
Company,  which  said  judgment  and  power  of  attorney  were  filed 
in  the  Clerk's  office  of  said  Court  on  the  ninth  day  of  April,  1856 ; 
and  that  the  said  Pixley  now  claims  to  be  the  owner  of  the  who]? 
or  a  part  of  said  judgment 

"  And  the  plaintiff  further  shows  to  the  Ooort,  that  on  the  tenth 
day  of  February,  1858,  an  execution  was  issued  out  of  the  said 
District  Court  of  the  Twelfth  Judicial  District  upon  the  judgment 
aforesaid,  duly  attested  and  delivered  to  said  Charles  Doane, 
Sheriff  as  aforesaid,  directed  to  him,  which  said  execution  was 
issued  at  the  suit  of  the  said  San  Franci«co  Gas  Company,  and  by 
the  direction  of  the  said  Pixley ;  and  the  said  Pixley  ordered  and 
directed  the  said  Sheriff  to  levy  SLid  execution  upon  the  lands  here- 
inafter described,  and  the  said  Sheriff  under  the  direction  of  the 
said  Pixley,  on  the day  of ,  1858,  did  levy  upon  and  tak  j 
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in  execution  the  said  lands  hereinafter  mentioned  as  the  property 
of  the  city  of  San  Francisco;  and  on  the  twenty-third  day  of 
March,  1858,  the  said  Sheriff  did,  under  the  like  ©rder  and  direc- 
tion of  the  said  Pixley,  and  nnder  and  by  virtue  of  the  said  execu- 
tion, and  in  the  manner  provided  by  law,  expose  and  offer  the  said 
lands  for  sale  at  Sheriff's  sale,  and  did  then  and  there  sell  the 
same  to  the  said  defendant  Pixley,  for  the  price  and  sam  of 
$3,000,  that  sum  being  the  highest  sum  bid  for  the  same ;  and  the 
said  Pixley  being  the  highest  and  best  bidder  therefor,  and  there- 
upon the  said  Sheriff,  in  the  manner  required  by  law,  executed 
and  delivered  to  the  said  Pixley  the  certificate  of  sale  of  said  land. 

"  And  the  plaintiff  further  shows  to  the  Court,that  on  the  twenty- 
third  day  of  the  present  month  of  September,  1858,  six  months 
will  have  expired  since  the  said  Sheriff's  sale  of  the  said  land  as 
aforesaid,  and  the  said  Sheriff  Doane  threatens  that  after  the  said 
twenty-third  day  .of  September,  1868,  he  will  execute  and  deliver 
lo  the  said  Pixley  a  deed  of  said  land  in  due  form  of  a  Sheriff's 
deed  of  real  property  sold  on  execution,  and  the  plaintiff  believes 
that  he  will  do  so  unless  restrained  by  an  injunction  ontof  this  Hon- 
orable Court.  The  land  above  mentioned  is  bounded  and  situated 
as  follows,  to  wit :  (here  follows  a  description  by  metes  and  bounds  of 
two  parcels  of  land  within  the  limits  of  the  city  of  San  Francisco.) 

"  And  the  plaintiff  has  hereunto  annexed  a  copy  of  the  execution 
hereinbefore  referred  to,  and  the  return  of  the  said  Sheriff  thereon, 
and  prays  that  the  same  may  be  taken  us  part  of. its  complaint. 

"  And  the  plaintiff  further  shows  to  the  Court,  that  un  .er  and 
by  virtue  of  an  Act  of  the  Legislaturfj  of  the  State  of  California, 
passed  May  1st,  1854,  entitled  ^An  Act  to  declare  ex^ipt  from 
forced  sale  under  execution  or  other  process  certain  property  of 
the  several  Counties  of  the  State,'  all  lots  or  land  belonging  to  any 
county  in  this  State  are  exempt  from  forced  sale  under  execution 
or  other  process  from  any  Court,  and  the  plaintiff  avers  that  under 
and  by  virtue  of  said  apt,  the  land  hereinbefore  described  was  and 
is  exempt,  being  property  of  the  county  of  Sim  Francisco,  and  that 
the  same  is  not  liable  and  since  thr  first  day  of  July,  1856,  has  not 
been  liable  to  be  levied  upon  and  sold  as  aforesaid. 

"  And  the  plaintiff  further  shows  to  the  Court,  that  said  lands 
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belonging  to  the  county  of  San  Francisco  constitute  one  of  the 
sources  of  its  revenue  by  which  its  government  is  supported  and 
maintained,  and  that  neither  the  revenue  of  the  county,  nor  the 
sources  of  such  revenue,  can  lawfully  be  seized  upon,  taken  on  ex- 
ecution, or  in  any  manner  be  diverted  from  the  use  and  control  of 
the  said  county. 

"And  the  plaintiff  further  shows  to  the  Court,  that  the  said 
county  of  San  Francisco  constitutes  an  integral  portion  of  the  Ptate 
of  California,  and  of  the  government  and  sovereignty  thereof;  that 
the  judgment  hereinbefore  mentioned  is  a  debt  due  and  owing  by 
the  said  county  to  the  judgment  creditors;  that  such  debts  can  be 
collected  and  the  payment  thereof  enforced  against  either  the  State 
of  California,  or  the  county  of  San  Francisco  as  an  integi*al  part 
thereof,  only  in  the  manner  prescribed  by  statute;  that  fall  and 
ample  provision  for  the  payment  of  this,  and  all  other  debts  of  the 
county,  has  been  made  in  and  by  the  act  entitled  'An  Act  to  repeal 
the  several  Charters  of  the  City  of  San  Francisco,  to  establish  the 
boundaries  of  the  City  and  County  of  San  Francisco,  and  to  con- 
solidate the  government  thereof,'  passed  April  19th,  1856,  by  pro- 
viding that  taxes  shall  be  assessed  and  collected,  and  that  the  gov- 
ernment of  said  city  and  county,  out  of  her  said  taxes  so  levied  and 
collected,  shall  provide  for  the  payment  of  all  debts  of  said  city 
and  of  said  county,  and  that  neither  the  law  or  the  public  good  will 
allow  that  the  debt  hereinbefore  mentioned,  nor  any  of  the  debts  of 
the  said  county  or  of  the  said  city,  shall  otherwise  be  collected  or 
the  payment  thereof  enforced. 

"And  the  plaintiff  further  shows  to  the  Court,  that  the  land  here- 
inbefore mentioned  is  not  held  by  the  City  and  County  of  San 
Franciflco  in  fee  simple  and  in  absolute  ownership,  but  is  certain 
real  estate  derived  to  said  city  from  the  former  Mexican  Govern- 
ment of  this  country,  by  operation  of  the  laws  of  ^Mexico,  in  ])arT 
for  the  use  of  the  persons  who  shall  require  the  same  for  actual 
settlement,  to  be  granted  to  them  by  the  proper  authorities  of  the 
municipal  government  that  should  succeed  to  said  land,  and  nc-t  to 
be  otherwise  sold  or  disposed  of;  that  the  nature  of  aaid  trust  has 
never  been  chansred  by  lawful  authority;  that  the  claim  of  r^'o  -ity 
i>f  San  Francisco  to  the  said  lands  has  never  been  confirmed  linjllv 
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by  the  United  States  Grovemment,  but  that  the  petition  of  the  said 
city  for  the  grant  of  said  lands  in  fee  is  now  pending  and  nnde- 
termined  in  the  Supreme  Court  of  the  United  States,  and  that  the 
city  and  county  of  San  Francisco  has  not  now  any  and  never  has 
had  any  other  interest  in  said  lands  than  as  a  mere  trustee  as  afore- 
said, nor  any  estate  by  which  the  said  lands  might  lawfully  be 
made  the  subject  of  an  execution  against  the  property  of  said  city 
and  county. 

"And  the  plaintiff  further  shows  to  the  said  Court,  that  at  the 
time  when  the  city  of  San  Francisco  is  alleged  to  have  contracted 
the  debt  for  which  judgment  was  rendered  against  said  city  as 
aforesaid,  in  favor  of  the  San  Francisco  Gas  Company,  in  the  Dis- 
trict Court  of  the  Twelfth  Judicial  District,  at  the  suit  of  the  San 
Francisco  Oas  Company  v.  Hie  City  of  San  Francisco,  the  said 
city  of  San  Francisco  was  indebted  to  various  persons  in  an 
amount  equal  to  the  whole  amount  for  which  said  city  was  by  law 
allowed  to  become  indebted,  and  that  said  city  was  wholly  incap- 
able of  contracting  the  debt  upon  which  said  judgment  was  ren- 
dered, and  that  said  judgment  is  wholly  null  and  void,  as  being 
rendered  for  a  debt  that  could  not  be  legally  contracted. 

"And  the  plaintiff  further  shows  to  the  Court,  that  the  execu- 
tion and  delivery  of  the  deed  of  said  land  by  said  Doane,  Sheriff, 
as  aforesaid,  to  said  Pixley,  as  the  said  Doane  threatens  to  execute 
and  deliver  the  same,  will  cloud  the  plaintiff^s  title  to  said  land, 
and  that  said  deed  when  so  executed  and  delivered  will  be  a  per- 
petual cloud  upon  the  plaintiff's  title  to  said  land,  and  will  work 
great  and  irreparable  injury  to  the  plaintiff  by  depriving  the  city 
and  county  of  a  large  portion  of  its  revenue,  and  that  the  city  and 
county  has  no  remedy  at  law  against  this  wrong  and  injury. 

^Wherefore,  the  plaintiff  prays  that  a  writ  of  injimction  may 
issue  out  of  this  Honorable  Court,  restraining  the  said  defendant 
Pixley  from  demanding,  and  the  said  defendant  Doane,  as  Sheriff 
of  the  county  of  San  Francisco,  from  executing  and  delivering  to 
said  Pixley  any  deed  of  the  land  described  in  this  complaint,  as 
under  or  in  pursuance  of  the  Sheriff's  sale  of  said  land  in  this  com- 
plaint mentioned,  and  that  on  the  final  hearing  of  this  cause  saicf 
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injunrtion  may  be  made  perpetual,  and  for  ench  other  and  further 
relief  E8  to  equity  may  pertain.  F.  P.  Tracy, 

^*  Oity  and  Connty  Attorney/' 
[Verified  in  the  nsnal  fonn.] 

[Copt  op  thb  Akswkk.] 

"  The  City  and  ConnJty  of  San  Francisco  v.  T%e  San  Francisco 
Gas  Company,  F.  M.  Pixley  and  Charles  Doom,  Sheriff  of  the 
City  and  County  of  San  Francisco. 

"  The  defendants,  by  F.  M.  Haight,  their  attorney,  for  answer  to 
the  complaint  of  the  plaintiff,  say :  The  San  Francisco  Gas  Com- 
pany, severally  answering,  say,  they  disclaim  all  interest  in  the  sub- 
ject matter  of  this  suit,  and  said  company  is  not  a  necessary  or 
proper  party  hereto  \ipon  the  facts  in  said  complaint  stated. 

"  The  defendant,  Charles  Doane,  severally  answering,  says :  that 
he  admits  he  is  Sheriff,  but  believes  tliat,  acting  in  his  oiKcial  capac- 
ity in  executing  process,  he  is  neither  a  necessary  or  proper  party 
to  this  suit,  and  can  have  no  interest  in  the  litigation  of  the  same. 

"  And  these  defendants,  further  answering,  say :  they  deny  that 
any  adequate  provision  is  made  in  any  way  for  the  payment  of  the 
debts  of  the  city  of  San  Francisco,  or  the  county  of  San  Francisco ; 
and  they  deny  that  the  land  in  said  complaint  described  constitutes 
any  source  of  revenue  to  the  said  city  and  county  of  San  Francisco ; 
and  they  deny  that  the  said  land  is  exempt  from  sale,  and  judgment, 
and  execution,  or  that  any  law  could  legally  be  passed  exempting 
the  property  of  the  corporation  of  the  city  and  county  of  San  Fran- 
cisco from  sale  for  the  former  debts  of  the  city  and  counly  of  San 
Francisco,  or  the  present  debts  of  the  city  and  county  of  San 
Francisco. 

"  And  the  defendants,  further  answering,  say :  they  deny  that  the 
land  in  said  complaint  described  is  held  in  trust  by  the  city  and 
county  of  San  Francisco;  but  the  same,  as  these  defendants  are 
advised  and  believe,  is  the  property  of  the  city  and  county  of  San 
Francisco,  and  was  the  property  of  the  city  of  San  Francisco  when 
the  judgment  in  the  complaint  mentioned  was  docketed,  and  that 
such  judgment  was  and  became  a  lien  thereon,  at  the  time,  for  the 
purpose  in  said  complaint  mentioned. 
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"  And  the  defendants,  further  answering,  say :  they  deny  that  the 
said  city  was  incapable  of  contracting  the  debt  for  which  said  judg- 
ment was  rendered,  and  they  submit  that  a  judgment  having  been 
duly  rendered,  it  cannot  be  reviewed  in  the  manner  proposed  in  the 
complaint  of  the  plaintiff. 

"And  these  defendants,  further  answering,  say:  they  do  not 
imderstand  why  any  cloud  can  be  cast  on  the  title  of  the  plaintiff,  as 
the  plaintiff  alleges  there  was  title  in  the  city  and  county  of  San 
Francisco,  and  they  ask  to  be  hence  dismissed  and  have  their  costs 
adjudged  to  thenu  F.  M.  and  H.  H.  Haight, 

"  Attorneys  for  Defendants." 
[Verified  in  the  usual  form  by  the  defendant  Pixley.] 

[Copy  of  the  Decree.] 

"  In  the  District  Court  of  the  Twelfth  Judicial  District  of  the 
State  of  California  in  and  for  the  City  and  County  of  San  Francisco. 

"  The  City  and  County  of  San  Francisco  v.  The  San  Francisco 
Qas  Company,  Frank  M.  Pixley  and  Charles  Doane,  Sheriff  of 
the  County  of  San  Francisco. 

"  This  cause,  being  a  case  in  equity,  having  been  submitted  to 
the  Court  on  complaint  and  answer,  and  the  briefs  of  the  attorneys 
for  the  respective  parties,  and  due  deliberation  being  thereupon  had, 
it  IS  ordered,  adjudged  and  decreed  that  the  sale  under  the  judg- 
ment and  execution  of  the  San  Francisco  Gas  Company  against  the 
city  of  San  Francisco,  in  the  complaint  and  answer  mentioned,  was 
valid  and  effectual  to  pass  the  title  to  the  premises  in  controversy 
ro  the  purchasers  on  said  sale,  and  that  there  is  no  equity  in  the 
eom.plaint  of  the  plaintiff ;  and  it  is,  therefore,  ordered,  adjudged 
and  decreed,  that  as  to  the  defendants,  Charles  Doane  and  the  San 
FrancisiJo  Qas  Company,  said  complaint  be  dismissed,  and  that 
defendant,  Frank  M.  Pixley,  as  purchaser  of  said  premises,  is 
entitled  to  a  conveyance  thereof  under  the  sale  by  execution  in  the 
pleadings  stated,  and  that  defendants  recover  their  costs  of  this  suit 
against  the  plaintiff,  taxed  at  four  dollars  and  fifty  cents. 

"Judgment  entered  Sept.  13th,  A.  D.  1859." 

The  present  action  was  referred  to  a  referee  to  try  all  the  issues 
and  report  a  judgment.    On  the  trial,  the  plaintiff  produced  and 
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offered  as  evidence  a  copy  of  the  record  of  the  judgment  in  favor 
of  the  San  Francisco  Gas  Company  against  the  city ;  the  execution 
issued  thereon ;  the  deed  of  the  Sheriff  to  Pixley ;  and  also  a  copy 
of  the  record  of  the  proceedings  in  the  equitable  suit  for  an  in- 
junction; the  decree  of  the  United  States  Board  of  Land  Commis- 
sioners confirming  the  title  of  the  city  of  San  Francisco  to  the  old 
pueblo  lands ;  and  a  copy  of  the  decree  of  the  United  States  Dis- 
trict Court,  granting  leave  to  the  city,  upon  the  stipulation  of  the 
Attorney  General,  to  proceed  upon  the  decree  of  the  Land  Commis- 
sioners as  upon  a  final  decree. 

By  stipulation  between  the  parties,  it  was  admitted  that  the 
copies  thus  produced  and  offered  were  true  and  correct  copies  of 
the  originals ;  and  that  the  lands  described  in  the  complaint  in  the 
present  action  were  a  portion  of  the  pueblo  lands  of  San  Francisco, 
formerly  known  as  the  Yerba  Buena,  and  a  portion  of  the  lands 
confirmed  to  the  city  of  San  Francisco  by  the  decree  of  the  United 
States  Land  Commissioners ;  and  that  if  the  title  to  the  lands  was 
acquired  by  the  purchaser  on  the  Sheriff's  sale,  and  by  the  subse- 
quent proceedings  in  the  equitable  suit  in  the  District  Court,  that 
then  the  plaintiff  has  all  the  right,  title  and  interest  thus  acquired, 
and  owned  the  land  at  the  commencement  of  the  action.     The 
defendant's  counsel,  upon  the  presentation  of  the  above-menfioned 
papers  and  stipulation,  objected  to  the  introduction  of  the  records 
and  papers,  on  the  groimd  that  they  were  irrelevant  and  imma- 
terial, and  did  not  show  any  title  in  the  plaintiff.     The  referee 
overruled  the  objection  and  admitted  in  evidence  the  records  and 
papers,  and  the  defendant's  counsel  excepted.     The  referee  re- 
ported his  findings  of  fact,  and  a  judgment  for  the  plaintiff  for  the 
possession  of  the  land  described  in  the  complaint.    In  pursuance  of 
the  report,  judgment  for  the  plaintiff  was  entered  by  the  District 
Court,  and  from  this  judgment  defendant  appeals. 

Thompson  and  Olassell  for  Appellant. 

The  material  facts  presented  in  this  case,  except  as  they  are 
affpcted  by  the  decree  in  the  equitable  suit,  are  precisely  parallel 
with  those  presented  in  the  case  of  Hart  v.  Burnett,  et  al.  (15 
Cal.  630.) 
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That  case,  like  the  present,  was  an  action  of  ejectment  for  the 
recovery  of  lands  claimed  under  a  Sheriff's  deed,  made  in  pursu- 
ance of  a  sale  under  execution  upon  a  judgment  against  the  city  of 
San  Francisco,  and  levied  upon  lands  claimed  by  the  city  as  the 
successor  of  the  former  Mexican  Pueblo  of  San  Francisco.  All  the 
material  questions,  therefore,  which  can  possibly  arise  in  this  case 
upon  the  facts,  except  as  they  are  affected  by  the  said  decree,  were 
fully  presented,  and  are  most  elaborately  discussed,  and  definitely 
settled,  in  the  able  and  conclusive  opinion  of  the  Court,  as  deliv- 
ered by  Mr.  Justice  Baldwin.  The  gist  of  the  decision,  so  far  as 
this  case  is  concerned,  is  contained  in  the  fifth  proposition  affirmed 
by  the  Court  in  the  conclusion  of  its  opinion,  and  is  in  the  follow- 
ing words: 

"  That  those  municipal  lands  to  which  the  city  of  Ran  Francisco 
succeeded  were  held  in  trust  for  the  public  use  of  that  city,  and 
were  not,  under  the  old  government  or  the  new,  the  subject  of  sale 
under  execution."  The  principles  asserted,  and  the  conclusions 
arrived  at  in  that  opinion,  may  be  considered  as  the  unanimous 
and  deliberate  judgment  of  the  whole  Court,  and  as  settling  the 
rule  of  property  in  similar  cases  for  all  time ;  for,  although  Mr. 
Justice  Cope  dissented  from  his  associates,  yet  it  was  simply  upon 
the  ground  of  stare  decisis,  founded  upon  the  idea  that  the  prin- 
ciples affirmed  in  the  opinion  were  in  conflict  with  former  decisions 
of  the  Court,  under  which  rights  of  property  had  accrued.  Tn  the 
conclusion  of  his  opinion,  he  states  distinctly,  that  if  the  qucsiious 
presented  had  been  res  infcfjra,  he  would  have  had  no  difficulty  in 
arriving  at  the  same  conclusions  as  his  associates,  and  that  he  should 
consider  himself  bound  by  their  determination  in  all  future  cases 
involving  the  same  questions.  It  is  scarcely  to  be  presumed,  then, 
after  this  solemn  determination  upon  the  fullest  and  most  elaborate 
argument,  and  in  view  of  the  groat  benefit  already'  derived  to  the 
public  by  the  settlement  of  those  questions,  in  the  opening  up  for 
settlement  and  improvement  of  large  tracts  wliioh  have  hitherto  laid 
waste  and  desert,  and  the  consequent  increase  of  the  city  in  wealth 
and  population,  that  the  Court,  however  constituted,  would  now 
chpnge  a  decision  so  fully  sustained  by  reason  and  authority,  in 
order  to  return  to  the  crude  and  undigested  dicta  contained  in  some 
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of  its  former  decisionfl.  We  might,  therefore,  safely  rest  the  case 
upon  the  authority  of  that  .decision  alone*  It  is,  however,  con- 
tended by  the  plaintiff,  that  the  proceedings,  and  the  decree  in  the 
equitable  suit  in  the  Twelfth  District  Court,  subsequent  to  the  levy 
and  sale  under  the  execution  upon  which  said  Sheriff's  deed  was 
made,  had  the  effect  to  change  the  character  of  the  estate  conveyed 
by  said  Sheriff's  deed,  and  to  vest  in  the  grantee  and  his  assigns  a 
full  and  complete  title  to  the  premises  thereby  conveyed,  and  to 
entitle  him  to  recover  against  the  defendant  in  this  action. 

In  reply,  then,  to  this  position  of  the  plaintiff,  we  lay  down  and 
shall  attempt  to  establish  two  propositions,  either  of  which,  if  sus- 
tained, will  be  fatal  to  the  plaintiff's  right  to  recover,  to  wit: 

I.  That  the  referee  erred  in  receiving  in  evidence  the  record  of 
said  proceedings,  the  same  being  illegal,  irrelevant  and  immaterial. 

IL  That  said  evidence,  if  proi)erly  admitted,  had  no  such  effect 
or  operation  as  is  claimed  for  it  by  plaintiff. 

As  to  the  first  proposition,  the  only  ground  upon  which  we  can 
presume  the  record  was  admitted,  was  the  principle  of  res  judicata, 
and  that  it  was  conclusive  of  the  plaintiff's  right  to  recover  against 
the  defendant  in  this  case.  Assuming  such  to  be  the  case,  we  will 
proceed  to  examine  the  question  of  the  admissibility  of  the  testi- 
mony with  reference  to  the  well-settled  legal  principles  which  con- 
trol in  such  cases.  Starkie  (Vol.  1,  185)  lays  down  the  rule  in 
♦he  following  words :  "  It  is  an  elementary  rule  and  principle  of 
justice,  that  no  man  shall  be  bound  by  the  act  or  omission  of  an- 
other to  which  he  is  a  stranger;  and  consequently,  no  one  ought 
to  be  bound  as  to  a  matter  of  private  right,  by  a  judgment  or  ver- 
dict to  which  he  was  not  a  party, where  he  could  make  no  defense, 
from  which  he  could  not  appeal,  and  which  may  have  resulted  from 
the  negligence  of  another,  or  may  even  have  been  obtained  by 
fraud  and  collusion." 

Phillips'  Evidence  (Vol.  2,  5)  lays  down  the  rule  in  the  lan- 
guage of  Lord  Chief  Justice  DeGrey,  as  follows : 

"  First,  a  judgment  of  a  Court  of  concurrent  jurisdiction,  directly 
upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive, 
between  the  same  parties,  upon  the  same  matter  directly  in  ques- 
tion in  another  Court;  secondly,  that  the  judgment  of  a  Court  of 
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exclusive  jurisdiction,  directly  upon  the  point,  is  in  like  manner 
conclusive  upon  the  same  matter,  between  the  same  parties,  coniing 
incidentally  in  question  in  another  Court  for  a  different  purpose; 
but  neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction  is 
evidence  of  any  matter  which  came  collaterally  in  question,  though 
within  their  jurisdiction^  nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argimient  from  the  judgment," 

To  make  the  record,  then,  admissible  in  evidence,  in  this  case, 
the  following  requisites  are  necessary: 

1st.  It  must  be  between  the  same  parties  or  their  privies. 

2d.  It  must  be  upon  the  same  matter. 

3d.  It  must  be  upon  the  same  point 

4th.  The  point  must  be  raised  directly,  and  not  come  collaterally 
in  question. 

Let  us  now  proceed  to  test  the  admissibility  of  the  record  in  this 
case,  by  the  principles  as  deduced  from  the  authorities  above  cited. 

1st.  The  defendant  in  this  case,  against  whom  the  record  is 
sought  to  be  admitted  in  evidence,  was  not  a  party  to  that  proceed- 
ing, nor  in  any  manner  privy  to  the  same.  The  latter  was  a  suit  in 
equity  between  the  city  and  county  of  San  Francisco,  plaintiff, 
and  the  San  Francisco  Gas  Company,  the  Sheriff  Doane,  and 
Pixley,  the  purchaser  of  the  Sheriff's  sale.  It  appears  from  the 
record  itself,  that  the  presort  defendant  was  not  a  party.  It  there- 
fore wants  the  first  and  indispensable  essential  to  its  admissibility. 
It  will  scarcely  be  contended  that  there  is  any  privity  between  the 
defendant  in  this  action,  and  the  parties  to  the  former  suit ;  noth- 
ing of  the  sort  is  shown  in  the  record,  nor  is  any  attempt  made  to 
prove  it ;  it  is  true,  there  is  privity  between  the  plaintiff  and  the 
city  of  San  Francisco,  from  which  he  derives  his  title  by  the 
Sheriff's  deed ;  but  to  make  the  record  admissible  against  the  de- 
fendant, it  must  appear  that  he  was  a  party,  or  the  privy  of  the 
city.  .  So  far  from  this  being  the  case,  the  answer  of  the  defendant 
shows  that  he  is  claimins:  adversely  both  to  the  plaintiff  in  this 
action,  and  to  the  city,  under  which  the  latter  claims. 

The  defendant,  therefore,  not  bcins^  either  a  party  or  privy  to 
the  former  proceeding,  it  was  as  to  him  res  inter  alios  acta,  and 
not  evidence  against  him. 
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2d.  It  must  be  upon  the  same  matter. 

It  is  not  only  essential  that  the*  matter  should  be  the  same,  but 
the  form  of  action  should  be  substantially  the  same,  (Ist  Stmkie, 
194)  or  in  the  language  of  the  same  author,  (p.  199)  it  must  be 
**  a  like  action,  of  a  like  nature,  for  the  same  thing."  These  rules 
apply  only  where  the  record  of  the  prior  suit  operates  in  bar,  or  by 
way  of  estoppel,  on  the  party  against  whom  it  is  sought  to  be  :ntro- 
dueedv  It  is  not  denied  that  when  the  prior  suit  was  between  the 
same  parties  or  their  privies,  concerning  the  same  matter,  the  judg- 
ment in  that  action  might  be  given  in  evidence  to  prove  any  point 
which  was  directly  decided  in  it,  and  which  was  essential  in  the 
subsequent  suit.  But  such  judgment  would  be  conclusive  as  to  that 
point  alone.  We  cannot  better  illustrate  this  idea  than  by  quoting 
from  the  opinion  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Hopkins  v.  Lee  (6  Wheat.  109,  as  cited  in  Hill  and  Cowen'3 
notes,  vol.  4,  note  12).  In  that  case,  like  the  present,  the  record 
of  a  prior  suit  in  equity  was  sought  to  be  introduced  in  an  action 
at  law,  with  the  distinction  that  both  suits  were  between  the  samo 
parties.  In  their  opinion  the  Court  say :  "  The  object  of  the  bill 
in  chancery  was  to  get  refunded  money  which  the  purchaser  of  an 
estate  alleged  he  had  been  obliged  to  expend  to  free  the  estate  from 
incumbrances  which  the  seller  was  bound  to  remove.  The  object 
of  the  action  at  law  was  to  recover  damages  for  not  conveying  the 
military  lands  which  were  to  be  taken  in  part  payment  Nothing 
could  be  more  distinct  than  the  object  of  the  two  suits ;  they  were 
not  for  the  same  matter,  cause  or  thing,  and  let  the  issue  of  the 
bill  in  chancery  have  been  as  it  might,  the  decree  could  not  have 
been  pleaded  in  bar  of  the  action  at  law.  But,  by  way  of  evidence, 
the  decree  in  chancery  was  held  conclusive  to  prove  the  discharge 
of  the  incumbrances  upon  the  estate ;  that  being  the  matter  directly 
adjudicated  upon  in  the  suit  in  chancery." 

The  distinction  in  this  case,  between  the  suit  in  chancery  and  thf^ 
action  at  law,  is  not  less  marked  than  in  the  one  above  cited; 
yet  the  referee  seems  to  have  considered  the  decree  in  chancery 
as  operating  in  bar,  or  by  way  of  estoppel  upon  the  defendant, 
although  he  was  no  party  to  the  proceeding.  We  assume  this  to 
be  the  case,  because  we  can  imagine  no  other  ground  upon  which 
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he  could  have  arrived  at  his  "  conclusion  of  law  "  in  direct  conflict 
with  the  principles  settled  in  the  case  of  Hart  v.  Burnett,  Accord- 
ing, then,  to  the  authority  cited  above,  even  if  the  defendant  in  thia 
action  had  been  a  party  to  the  chancery  suit,  and  bound  by  the 
decree,  the  only  purpose  for  which  it  could  have  been  received  in 
evidence  would  have  been  to  prove  that  the  Court  had,  by  its  decree, 
refused  to  restrain  the  Sheriff  from  executing  the  deed  to  Pixley, 
according  to  the  terms  of  the  levy  and  sale.  In  this  case,  the  deed 
itself  is  in  evidence.  The  testimony,  therefore,  of  the  record  in 
the  chancery  suit  would,  even  in  that  case,  have  been  wholly  imma- 
terial and  consequently  inadmissible. 

3d.  The  same  point  must  be  raised. 

It  is  scarcely  necessary  to  discuss  this  proposition  ;a  simple  refer- 
once  to  the  records  of  the  two  cases  will  be  sufficient  to  show  that 
there  can  be  no  identity  between  the  points  raised  in  the  two  cases. 
The  first  is  a  bill  in  equity  to  restrain  the  Sheriff  from  executing  a 
deed  to  the  grantor  of  the  present  plaintiff ;  the  last  is  an  action  of 
ejectment  brought  by  plaintiff  under  the  title  acquired  by  virtue  of 
I  he  Sheriff's  deed,  against  a  stranger.  No  point  that  was  decided 
in  the  former  can  possibly  arise  in  the  latter.  The  deed  had  been 
made  some  nine  months  before  the  decree  was  rendered,  and  tho 
only  effect  of  the  latter,  if  it  had  any  effect  at  all,  was  to  give  a 
judicial  sanction  to  an  act  already  consummated.  No  question  as 
to  the  right  of  possession  —  the  only  question  in  an  action  of  eject- 
ment—  was  raised.  No  question  of  title  was  necessarily  presented 
or  decided.  The  only  matter  put  in  issue  was,  whether  the  Sheriff 
should  be  allowed  to  execute  a  deed  in  pursuance  of  such  levy  and 
sale.  This  issue  the  Court  decided  in  the  affirmative,  which  it  well 
might  do,  without  passing  upon  any  question  oi  title,  inasmuch  as 
the  levy  is  only  made  on,  and  the  deed  executed  for,  whatever  right, 
title  and  interest  the  city  might  have  in  the  premises. 

But,  if  any  point  as  to  the  title  was  raised  or  decided,  it  only 
came  up  collaterally,  and  therefore,  according  to  our  fourth  propo- 
sition, could  not  be  used  in  evidence  even  against  a  party  to  the 
record  —  much  less  against  one  who  was  no  party. 

The  rule  upon  this  point  is  clear  and  explicit.  The  judgment  or 
decree  is  not  evidence  of  any  matter  which  came  collaterally  in 
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question,  nor  of  any  matter  incidentally  cognizable,  nor  of  any  mat- 
ter to  be  inferred  by  argument  from  the  judgment,  as  having  con- 
stituted one  of  the  grounds  of  that  judgment     (1  Starkie,  201.) 

One  of  the  .reasons  given  for  that  rule  is,  that,  although  the  ex- 
press matter  adjudicated  upon  is  certain,  the  grounds  of  the  adju- 
dication are  uncertain*  This  principle  is  illustrated  by  several 
cases ;  as  for  instance,  where  letters  of  administration  were  refused 
by  a  Probate  Court,  upon  the  ground  that  the  applicant  was  not 
married  to  the  deceased,  the  judgment  of  the  Probate  Court  to  dis- 
prove the  marriage  was  rejected  in  a  Court  of  law.  The  reason 
under  the  rule  is  obvious ;  the  direct  question  was  the  granting  the 
administration,  and  although  in  determining  that  question,  the 
lact  of  the  marriage  was  necessarily  disaffirmed,  yet  it  was  rejected 
lis  evidence  as  to  that  fact,  because  it  was  only  collateral  or  inci- 
dental to  the  main  question  at  issue.  In  this  case,  the  direct  ques- 
tion presented  was  whether  the  Sheriff  Doane  should  be  restrained 
from  executing  a  deed  in  pursuance  of  the  execution  and  sale.  The 
Court  decided  that  he  should  not.  If  the  Court  decided  any  ques- 
tion of  title  in  order  to  arrive  at  that  conclusion,  it  was  clearly 
collateral  to  the  direct  point  at  issue,  which  was  the  granting  or 
refusing  the  injunction.  The  decree,  therefore,  could  not  be  re- 
ceived in  evidence,  even  if  the  parties  to  the  record  were  the  same. 

As  to  the  second  proposition.  The  decree  in  the  equitable  suit 
can  have  no  effect  to  enlarge  or  in  any  manner  aff^ect  the  title 
acquired  by  the  purchaser  at  the  Sheriff's  sale  under  the  deed  exe- 
cuted by  that  officer,  from  which  the  plaintiff  derives  his  title. 

1.  There  is  nothing  in  the  language  of  the  decree  itself  which 
refers  to  or  affirms  any  other  title  than  that  derived  from  the 
Sheriff's  sale.  The  decree  declares  that  the  sale  under  the  judg- 
ment and  execution  was  valid,  and  sufficient  to  pass  the  title  to  the 
purchaser,  and  that  the  purchaser  was  entitled  to  a  conveyance. 
Xow,  what  was  the  title  referred  to  in  the  decree  ?  It  was  clearly 
that  levied  on  and  sold  by  the  Sheriff,  and  set  out  in  his  deed  to 
the  purchaser,  to  wit :  all  the  right,  title  and  interest  of  the  city  of 
San  Francisco  in  the  lands  sold.  Upon  the  execution  of  that  deed, 
the  decree  became  absolutely  null  and  inoperative ;  its  efficacy  was 
exhausted  by  the  consummation  of  the  act  which  it  ordered  to  be 
Cal.  Bets.  XX. —  SO 


Digitized  by 


Google 


466         SUPREME  COURT  — JULY  TERM,  1862. 

Fulton  V.  Hanlow. 

performed.  The  title  to  which  it  referred,  and  which  it  directed 
the  Sheriff  to  convey  to  the  purchaser,  was  made  by  that  officer, 
and  conferred  all  the  right  that  the  purchaser  could  acquire  under 
the  sale  and  decree.  Upon  that  deed,  therefore,  and  that  alone,  the 
plaintiff  must  rely  as  the  source  and  origin  of  his  title. 

2.  Admitting  that  any  question  of  title  was  decided  by  the 
decree,  it  conferred  no  legal  estate,  and  could  not,  therefore,  be 
received  in  a  Court  of  law  as  evidence  of  a  legal  title.  {Aldridge 
V.  Giles,  3  Hen.  &  Munf.  136.) 

3.  The  contract  of  sale  was  consummated,  and  the  title  to  the 
premises  as  described  in  the  deed  perfected  by  that  conveyance. 
No  previous  irregularities  in  the  execution  or  judgment  could  affect 
the  title  of  the  purchaser.  (Jackson  v.  Kornburgh,  1  Johns.  Case.^, 
156;  13  John.  102;  Neilson  v.  Neilson,  6  Barb.  565.)  Keithoi- 
would  it  be  affected  by  any  matters  subsequent  to  the  sale  between 
parties  to  whom  he  was  a  stranger,  and  with  whom  he  had  no 
privity.     (Jackson  v.  Bartlett,  8  John.  862.) 

0.  L.  Shafter,  for  Respondent 

1.  The  decree  in  the  equitable  suit  is  an  adjudication  that  the 
lands  sold  to  Pixley  under  the  execution  upon  the  judgment  of  the 
Gas  Company  against  the  city  were  not  held  by  the  city  imder  any 
trusts,  but  that  they  were  subject  to  levy  and  sale;  and  that  by  the 
sale  and  Sheriff's  deed  the  title  passed  to  and  became  vested  in 
the  purchaser. 

The  questione  involved  arise  under  the  maxim  of  "re^  judicata, 
pro  veritaie  accipUvr/^  and  in  their  more  general  analysis,  may  be 
stated  as  follows: 

First.  What  is  the  true  import  of  the  doctrine  embodied  in  the 
maxim? 

Second,    Is  this  case  within  the  rule,  or  without  it  f 

We  shall  discuss  these  questions  in  the  order  in  which  they  are 
above  stated. 

1.  What  is  the  true  import  of  the  doctrine  stated  in  the  maxim  t 

The  rule  has  been  enunciated  under  two  distinct  forms: 

"  A  thing  adjudged  is  received  as  true." 

"  No  man  shall  be  twice  vexed  for  one  and  the  same  cause.'* 
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Kcgardiiig  these  maxims  in  the  light  of  definitions,  there  are  two 
distinct  facts  called  for  by  them  expressly :  1.  A  cause  of  action. 
2.  A  prior  judgment  thereon. 

By  a  series  of  judicial  decisions,  it  has  been  settled,  however, 
that  the  Court  by  which  the  judgment  was  rendered  should  have 
had  jurisdiction  of  tlr&  subject  matter  and  parties;  that  the  judg- 
ment should  have  been  upon  matters  directly  in  issue;  that  the 
issues  should  have  been  upon  material  and  traversable  matter;  and 
that  tlie  parties  to  the  second  suit  should  have  been  parties  to  the 
vsuit  in  which  the  judgment  was  rendered,  or  (as  a  general  rule) 
have  been  in  privity  with  such  parties. 

The  foregoing  is  submitted  as  a  general  summary  of  the  condi- 
tions of  fact  upon  which  the  rule  of  ^^ res  judicatd"  proceeds. 
Whenever  a  case  presents  itself  which  ascertains  all  of  these 
criteria,  the  inile  intercepts,  as  by  estoppel,  all  further  litigation  on 
the  substantive  questions  covered  by  the  prior  adjudication. 

Not  relying,  however,  altogether  on  maxims  or  definitions,  we 
cite  the  following  cases,  decided  at  law  or  in  equity,  showing  how 
the  rule  has  heretofore  been  understood  and  applied :  Greathead  v. 
Bromley,  7  T.  E.  456 ;  Marrioi  v.  Humpton,  Id.  269 ;  Scherman 
V.  Weatherhead,  1  East,  537;  DuJce  de  Cadavcel  v.  Collins,  4  Ad. 
&  E.  866 ;  Wilson  v.  Ray,  10  Id.  88 ;  Brown  v.  McKinally,  1 
Esp.  279;  Milness  v.  Duncan,  6  B.  &  C.  679;  2  Smith,  L.  C. 
240 ;  Breadstreet  v.  Clarice,  12  Wend.  602 ;  Rice  v.  King,  7  J. 
R.  20;  Many  v.  Harris,  2  Id.  24;  Gardner  V.  Backbee,  3  Cow. 
120 :  "  The  judgment  of  a  Court  of  concurrent  jurisdiction,  directly 
upon  a  point,  is  conclusive  between  the  parties  upon  the  same  mat- 
ter coming  directly  in  question  in  another  suit."  (Etheridge  v. 
Oshom,  12  Wend.  399:)  "A  verdict  and  judgment  thereon  on  a 
fact  or  title  distinctly  in  issue  may  be  pleaded,  by  way  of  estoppel, 
in  another  suit  between  the  same  parties  or  their  privies  in  respect 
to  the  same  fact  or  title."  (Baxter  v.  The  N.  E.  Marine  Ins, 
Co,,  6  Mass.  217;  BricJchead  et  als,  v.  Brovm  et  als.  5  Sand. 
134:)  "The  doctrine  that  the  law  will  not  suffer  the  same  ques- 
tion to  be  twice  agitated  between  the  same  parties  is  not  limited 
in  its  application  to  cases  in  which  the  cause  of  action  in  the  suc- 
cessive suits  is  exactly  the  same,  and  the  decision  in  the  prior  pro- 
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ceeded  exclusively  upon  a  question  of  fact  The  sound  and  salu- 
tary doctrine  of  res  judicata  has  a  much  wider  range  of  application. 
The  general  rule  deducible  from  all  the  authorities  is,  that,  as 
between  the  parties  and  privies,  the  prior  judgment  is  conclusive 
as  to  every  question  it  embraced  and  determined,  and  upon  which, 
in  a  subsequent  suit,  the  right  of  the  plaintiff  to  recover  or  the 
validity  of  a  defense  is  found  to  depend."  (Datichy  v.  Goodrich, 
2,  Vt.  127 ;  Green  v.  Sarmicosto,  3  Wash.  C.  C.  17.) 

From  these  authorities  we  conclude  that  a  judgment  unreversed 
h  conclusive  upon  the  merits  of  the  action  in  which  it  was  rendered, 
and  estops  parties  and  privies  from  opening  anew  any  question,  or 
point  of  fact,  or  law,  involved  in  the  issues,  and  material  to  the 
judgment,  and  from  alleging  any  matter  of  fact  or  law  inconsistent 
with  its  entire  rectitude  and  justice. 

But  there  are  other  matters  connected  with  the  just  exposition  of 
the  rule  of  res  judicata  which,  as  yet,  have  not  been  adverted  to. 

It  has  sometimes  been  supposed  that  the  second  action  must  be 
of  the  same  form  as  the  prior  one>  or  that  the  two  must  be  alike  in 
purpose  or  object,  in  order  to  invest  the  judgment  in  the  first  suit 
with  the  character  of  an  eatoppeL  But  these  ideas  have  been 
exploded  by  a  series  of  decisions,  English  and  American,  from 
the  number  of  which  we  select  the  following :  Williams  v.  Thucher, 
1  B.  &  B.  514;  HopUns  v.  Freemaat,  13  M.  &  W.  372;  Foster  v. 
AHansofi,  2  T.  E.  483 ;  Smith  v.  Gibson,  Casea  Term  Hardw,  319 ; 
Moore  v.  Waits,  1  Ld.  Eaym.  614. 

These  cases  decide :  "  That  a  judgment  recovered  will  be  con- 
dijsive  whenever  the  cause  of  action  is  the  same,  although  the  form 
of  the  second  action  be  different  from  that  of  the  first ;  and,  there- 
fore, that  a  recovery  of  damages  in  an  action  of  trover  will  vest 
the  property  in  the  chattels  sued  for  in  the  defendant,  and  will  be  a 
bar  to  an  action  of  trespass  for  the  same  thing." 

Hopkins  v.  Lee,  6  Wheat.  109;  Betts  v.  Starr,  6  CSonn.  550; 
Detmison  v.  Hyde,  6  Id.  508 ;  Coit  v.  Tracy,  8  Id.  268 ;  Starkie 
V.  Woodtvard,  1  Nott  &  McCord,  329;  Lessee  of  Wright  v. 
Ddclyne,  1  Peters  C.  C.  R.  198,  202;  Ctmaany.  Greenwood 
Tump.  Co.,  1  Conn.  1,  7;  Cist  v.  Zeigler,  16  Serg.  &  Rawie, 
\i  Gardner  v.  Buckbee^  3  Cow.  120;  Wri^t  r.  Butler,  4 
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Wend.  284,  288;  Wood  v.  Jackson,  8  Id.  1;  Love  v.  Waltz,  7 
Cal.  252 ;  2  Phil.  Ev.  19 :  "  The  criterion  for  trying  whether  the 
matter  or  cause  of  action*  be  the  same  as  in  the  former  suit  ia,  that 
the  same  evidence  would  sustain  both  actions.^'  (Fatt  y.  Bauh 
stere,  2  Mod.  319;  Eitchin  ▼.  CampbeU,  2  Bl.  827.) 

We  remark  further,  that  the  rule  of  res  judicata  extends  to 
cases  in  which  municipal  corporations  are  concerned. 

In  The  Mayor  of  Sandwich  v.  Qtieen,  (10  Q.  B.  671)  a  munic- 
ipal corporation  having  assessed  compensation  to  a  dismissed  officer, 
in  obedience  to  a  mandamus,  was  held  to  be  estopped  from  disput- 
ing his  Tight  to  compensation,  in  a  subsequent  proceeding  by  moH- 
damvs  to  compel  them  to  execute  a  bond  for  securing  to  him  an 
increased  amount  of  compensation  awarded  on  appeal  fn>m  their 
assessment  by  the  Lords  of  the  Treasury.     (2  Smith  L.  C.  518.) 

2.  The  case  at  bar  is  within  the  operation  of  the  rule  as  enun- 
ciated in  the  maxims  quoted,  and  more  fully  defined  in  the  cases 
cited. 

What  were  the  "questions  which  were  embraced  and  deter- 
mined "  (5  Sand.  134)  in  the  suit  of  The  City  and  County  of  San 
Francisco  v.  Fixley  et  alsf  Or  what  was  the  "  matter  in  dispute  " 
in  that  suit  i  (7  T.  E.  456.)  What  were  the  "  fa^te  "  involved  I 
(1  East,  537.)  What  were  the  facts  directly  in  issue  2  (7  T.  E. 
20.)  What  were  the  "precise  points  in  the  issue  that  were 
decided?''  (2T.B.24.)  Or  what  was  the  "  ri^  determined  I" 
(3  Wash.  17.) 

From  an  analysis  of  the  pleadings,  it  appears  that  there  were 
four  "  questions,"  or  "matters,"  or  "points"  of  cimtroversy  upon 
which  issue  was  "  directly  "  taken  in  the  pleadings. 

1.  Were  the  lands  exempt  from  execution  sale  by  the  Act  of 
May  Ist,  1854? 

2.  Were  they  exempt  on  the  ground  that  they  were  a  source  of 
municipal  revenue? 

3.  Were  they  exempt  (together  with  all  other  property  of  the 
city  and  county)  by  the  effect  of  the  Consolidation  Act  ? 

4.  Were  they  exempt  on  the  ground  that  they  were  hdd  by  the 
city  "  in  trust,"  and  "  not  by  a  title  in  fee  simple  ? " 

All  other  allegations,  though  admitted,  and  therefore,  in  one 
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sense,  not  in  controversy,  were  a  part  of  the  case  made,  and  to  be 
determined  by  the  Court. 

Each  of  the  foregoing  points  of  controversy  embraced  questions 
of  fact  and  law.  What  transpired  at  the  trial  of  the  case :  whether 
evidence  was  introduced  or  not  on  the  questions  of  fact;  what 
admissions,  if  any,  were  made ;  the  record  does  not  disclose,  nor  is 
it  at  all  material  to  inquire. 

The  ultimate  question  to  be  judicially  determined,  was  the  ques- 
tion of  the  liability  of  the  lands  to  be  sold  on  execution  for  the  pay- 
ment of  a  particular  judgment  against  the  city;  and  four  distinct 
"  grounds,"  each  of  mingled  fact  and  law,  were  assigned  why  they 
should  be  adjudged  to  be  exempt  from  such  liability.  Should  any 
one  of  those  grounds  be  upheld,  the  conclusion  would  be  in 
favor  of  the  exemption ;  and  in  the  event  only  of  all  the  grounds 
being  overruled,  could  there  be  a  judgment  in  favor  of  the 
liability. 

All  of  these  subordinate  questions  were  "  material "  to  the  solu- 
tion of  the  main  problem.  No  one  of  them  was  "  collateral  "  to  the 
other,  or  to  the  principal  question.  All  of  them  were  *'  directly  *' 
presented  as  bases  of  judgment.  Each  of  them  was  the  minor 
premise  of  a  distinct  syllogism,  and  it  was  simply  impossible  that 
the  judicial  mind  should  express  itself  in  judgment  imtil  after  the 
truth  or  falsity  of  the  several  propositions  had  been  determined; 
and  when  determined,  the  conclusion  or  judgment  would  follow  as 
a  matter  of  routine.  Thus,  in  the  process  of  investigation,  the  four 
])oints  named  were  secondary  to  nothing.  Judicial  reflection  must 
l)egin  with  them,  and  end  with  them.  The  recorded  judgment 
would  be  but  the  solemn  announcement  of  the  conclusions  which 
the  Chancellor  had  arrived  at  with  regard  to  them,  as  the  grounds 
iipon  which  his  conclusions  were  founded. 

These  remarks  bring  us  to  the  decree.    What  was  adjudged  ? 

"  It  is  ordered,  adjudged  and  decreed,  that  the  sale  under  the 
judgment  and  execution  of  the  San  Francisco  Gas  Company 
against  the  City  of  San  Francisco,  in  the  complaint  and  answer 
mentioned,  was  valid  and  effectual  to  pass  the  title  to  the  premis-^? 
in  controversy  to  the  purchaser  at  said  sale,  and  that  there  is  no 
equity  in  the  complaint.'* 
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This  is  nothing  less  than  a  direct  adjudication  that  all  the 
grounds  upon  which  it  was  sought  to  show  that  the  sale  was  in- 
valid were  themselves  utterly  fallacious. 

The  "land,"  or  the  city's  "title"  to  it,  is  the  one  prominent 
topic  in  the  complaint.  Pixley's  execution  has  been  levied  upon 
the  "  lands."  The  "  lands  "  have  been  sold  on  the  execution.  Doane 
"  threatens  to  give,  and  will  give,  a  deed  of  the  lands,"  if  not  en- 
joined. The  "  lands  are  held  by  the  city  in  trust,  etc.,  and  not  in 
fee  simple  absolute,"  and  for  that  reason,  as  well  as  for  three  others 
named,  "the  sale  to  Pixley  is  void,"  and  therefore  Doane  should 
not  be  allowed  to  give  him  a  deed.  The  judgment  that  the  "  sale 
was  valid  and  effectual  to  pass  the  title  to  the  purchaser"  is  a 
direct  adjudication  that  the  lands  were  not  held  by  the  city  under 
the  trust  alleged,  and  that  they  were  held  by  it  in  fee  simple 
absolute.  On  any  other  hypothesis  the  judgment  must  be  erro- 
neous; but  here  the  question  is,  not  whether  the  judgment  is 
erroneous,  but  this :    "  What  does  it  include  ? " 

If  the  judgment  in  Hart  v,  Burnett  establishes  the  "trust"  as 
the  law  of  that  case,  the  judgment  in  question  disaffirms  the  trust 
as  the  law  of  the  case  in  which  it  was  rendered,  and  affirms  a  fee 
simple  title  in  its  stead. 

III.  The  judgment  in  the  City  and  County  of  San  Francisco 
V.  Pixley  et  als.  is  available  to  us  against  the  appellant  as  a  muni- 
ment of  title,  constituting,  when  taken  in  connection  with  the 
Sheriff's  deed  to  Pixley,  a  link  in  our  own  deraignment. 

That  none  are  bound  by  judgments  except  parties  and  privies  is 
admitted,  and  that  the  defendant  is  a  stranger  to  every  document, 
proceeding  and  transaction  through  which  the  plaintiff  claims  title 
under  the  city,  stands  confessed.  As  to  him,  they  are  all  res  inter 
alios  acta.  But  if  the  city  had  given  a  voluntary  deed  to  Pixley, 
under  a  full  power,  and  Pixley  had  conveyed  to  another,  and  he  to 
another  still,  and  he  to  the  plaintiff,  these  successive  deeds  would 
doubtless  have  made  the  plaintiff  the  owner  of  the  lands  as  against 
the  city,  and  much  more  so,  if  possible,  as  against  Hanlow,  tl.o 
maxim  of  res  inter  alios  acta  to  the  contrary  notwithstanding. 

There  are  certain  purposes  for  which  a  judgment  is  always  ad- 
missible. It  is  always  admissible  to  prove  tiie  fact  of  its  rendition. 
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and  aU  the  legal  oonseqneneefi  resulting  from  that  fact,  whoever 
may  be  the  parties  to  the  suit  in  which  it  is  offered  in  evidence. 
(1  Greenl.  Ev.  sec.  538;  Pico  v.  Webster,  14  Cal.  204.) 

Wherever  a  party  claims  title  under  a  Sheriff^s  deed^  proof  of 
the  judgment  and  execution  under  which  the  sale  took  place  is  not 
only  always  admissible^  but  such  proof  is  always  necessary.  (Btd- 
Uvan  V.  Davis,  4  Cal.  292.) 

The  judgment  in  question  is  admissible  against  the  defendant, 
upon  the  same  principle  that  the  Gas  Company's  judgment  upon 
which  the  execution  issued  was  admitted  against  him  without 
challenge. 

If  there  is  any  doubt,  however,  as  to  the  admissibility  of  the 
judgment  in  the  City  and  County  v.  Pixley  and  Doane,  in  con- 
nection with  the  Sheriff's  deed,  and  as  part  and  parcel  of  the 
plaintiff's  deraignment,  it  is  dispelled  by  the  decision  in  Barr  ▼. 
Graiz,  (4  Wheat.  110). 

Baldwin  d  Hoggin,  also  for  Kespondent. 

I.  That  the  hill  put  in  issue  the  title  of  the  land  is  apparent. 
That  the  city  and  county  was  the  proper  representative  of  this 
titlcj  and  the  proper  party  to  sue,  or  be  sued,  in  respect  to  it,  is 
unquestionable;  otherwise,  no  controversy  could  ever  be  termi- 
nated involving  title  to  this  property,  and  no  cloud  or  embarrass- 
ment removed  from  property  thus  situated. 

The  bill  is  filed  upon  the  express  ground  that  this  title  is  in  the 
city  and  county,  and  that  it  is  a  trust  estate,  not  subject  to  sale  on 
execution,  and  an  injunction  is  sought  to  restrain  the  deed  of  the 
Sheriff.  The  facts  are  all  set  out  in  the  bill,  answer  and  decreo. 
Upon  these  facts  the  judgment  of  the  Court  is  invoked  in  respe'^t 
to  the  title,  and  whether  it  he  leviable ;  and  the  judgment  is,  that 
the  property  was  that  of  the  city  at  the  date  of  the  sale,  and  suh- 
ject  to  sale.  And  further,  the  bill  asserts  that  the  purchaser  at  the 
sale  acquired  no  title  to  the  land,  and  had  no  right  to  a  deed ;  and 
upon  this  proposition  issue  is  joined  hy  the  answer.  The  decree 
finds  that  the  purchaser  did  acquire  title  to  the  land,  and  that  he 
has  a  right  to  the  deed.  There  unquestionably  was  an  issue  joined 
upon  facts  and  law,  and  these  directly  affecting  title  to  property ; 
and  these  facts  have  been  passed  upon  by  a  Court  of  general  juris- 
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diction,  having  fnll  cognizance  of  the  matter  and  jurisdiction  of  the 
parties. 

The  maxims,  that  no  one  ought  to  be  vexed  twice  for  the  same 
cause,  and  that  it  is  the  interest  of  the  republic  that  there  be  an 
end  to  litigation,  are  common  to  the  jurisprudence  of  all  countries. 
The  rule  has  been  so  well  given  in  the  Duchess  of  Kingston's  ease 
ihat  it  is  the  general  text  of  authors  and  jurists.  The  rule  has  been 
quoted  with  approbation  by  this  Court  in  Collins  v.  Butler  (13 
Cal.)  The  following  cases  in  this  Court  define  the  rule  and  apply 
'A  to  particular  facts.  {Laird  v,  Kidd,  15  Oal.  and  McDonald  v. 
Bear  River  Co.,  Id.) 

II.  The  judgment  recovered  will  be  evidence  whenever  the 
cause  of  action  is  the  same,  although  the  form  of  the  second  action 
be  different  from  that  of  the  first ;  and  therefore  a  recovery  of  dam- 
ages in  trover  will  vest  the  property  in  the  chattels  sued  for  in 
defendant.  It  is  said  (Broom's  Legal  Maxims,  229)  that  if  it  be 
doubtful  whether  the  second  action  is  brought  for  the  same  cause, 
it  is  a  proper  test  to  consider  whether  the  same  evidence  would  sus- 
tain both  actions,  and  what  was  the  particular  point  or  matter 
<!etermined  in  the  former  action. 

Probably  the  observations  of  Sir  Knight  Bruce  (1  Younge  & 
Col.  597)  go  further  for  appellant  than  those  of  any  other  Judge: 
"  It  is,  I  think,  to  be  collected  that  the  rule  against  reagitating 
matter  adjudicated  is  subject,  generally,  to  this  restriction  —  that 
however  essential  the  establishment  of  particular  facts  may  be  to 
the  soundncFF  of  a  judicial  decision;  however  it  may  proceed  on 
them  as  established,  and  however  binding  and  conclusive  the  decis- 
ion may,  as  to  its  immediate  and  direct  object,  be,  those  facts  are 
not  all  necessarily  established  conclusively  between  the  parties,  and 
that  either  may  again  litigate  them  for  any  other  purpose  as  to 
which  they  come  in  question,  provided  the  imme<liate  subject  of  the 
decision  be  not  attempted  to  be  withdrawn  from  its  operation,  so  as 
to  defeat  its  direct  object  This  limitation  to  the  rule  appears  to 
me,  generally  speaking,  to  be  consistent  with  reason  and  conveni- 
ence, and  not  opposed  to  authority." 

We  have  thus  stated  the  rule  and  its  qualifications.  It  is  noi 
tieces&ary  to  examine  the  rule  further,  for  the  appellant  must  seek 
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to  bring  himself  within  the  limitations.  He  must  show  that  the 
decree,  in  this  ease,  did  not  involve  the  title,  but  that  the  bill  was 
for  a  pnrjwse  different  from  and  involved  other  issues  than  the  asser- 
tion of  the  title ;  that  the  title,  or  the  quality  —  as  whether  leviable 
or  not  —  was  collateral  and  incidental  to  the  main  purpose  of  the 
suit,  or  that  this  fact  or  title,  or  its  quality  —  as  whether  leviable  or 
not  —  %vas  a  mere  fact  or  argument  in  the  case,  upon  which*  the 
decree  went,  and  not  the  main  matter  put  in  issue;  that  the  fact 
found  by  the  decree,  that  the  title  was  in  the  city  and  subject  to 
sale,  was  merely  an  argument  conducing  to  the  conclusion  that  the 
deed  should  be  enjoined,  and  not  the  substantive  object  and  purpose 
of  the  bill,  and  the  point  actually  determined  in  the  action. 

We  will  suppose  the  appellant's  argument  to  be  thus  stated :  The 
city  filed  its  bill  to  enjoin  the  execution  of  a  deed  by  the  Sheriff; 
the  question,  and  only  question,  in  issue  was,  whether  the  Sheriff 
should  be  enjoined  from  making  the  deed.  The  plaintiff  in  the  bill 
insisted  that  the  deed  should  be  enjoined,  because  the  city  had  no 
leviable  estate  in  the  lands  sold;  therefore,  the  decree  n^ativing 
this  ground  and  refusing  the  injunction  was  only  a  decree  upon  the 
point  that  the  city  had  no  right  to  restrain  the  Sheriff  from  making 
the  deed.  This  decree,  then,  is  only  conclusive  to  show  that  the 
city  had  not  the  right  to  an  injunction  of  this  sort,  but  not  conclu- 
sive as  to  the  leviable  character  of  the  property,  for  this  affirmation 
was  only  argumentative  or  collateral  to  the  conclusion  referred  to. 
In  answer  to  this  view  we  have  several  suggestions  to  make : 
1st.  That  if  this  be  the  rule,  and  applicable  here,  it  would  show 
that  no  question  of  title  could  ever  be  tried  and  determined  by 
judgment ;  for  in  trover,  trespass,  and  in  other  actions,  the  title  is 
not  the  main  thing  involved,  but  only  the  right  to  damages;  and  in 
oquity  cases,  when  particular  relief  is  asked,  the  question  decided 
would  be  confined  to  the  title  to  that  particular  relief,  or  to  general 
relief,  and  not  the  elements  or  causes  on  account  of  which  that 
relief  is  sought.  If,  for  example,  A  sues  B  for  fraud  in  obtaining 
a  deed,  and  prays  the  cancellation  of  the  deed,  the  question  decided 
in  favor  of  B  against  the  fraud  would  not  be  determinative  of  the 
fraud,  but  only  of  the  right  to  have  the  deed  canceled  in  the  way 
sought. 
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2d.  The  city  had  the  right  to  file  the  bill  upon  the  grounds 
assumed,  and  to  put  in  issue  the  facts  pertaining  to  those  grounds. 
Ist.  She  had  this  right  because  she  was  a  trustee  as  assumed,  and 
the  trust  estate  was  about  to  be  deeded  away.  As  such  trustee, 
she  had  a  right  to  ask  the  protection  and  advice  of  a  Court  of 
Equity ;  for  the  estate  might  be  sacrificed  if  the  property  passed 
from  her  hands.  2d.  She  had  the  right,  because  —  having  the  legal 
title,  and  no  one  being,  so  far  as  appears,  in  adverse  possession  — 
that  title  drew  to  her  the  possession,  and  therefore  she  might  try 
the  question  of  the  right  of  tHe  Sheriff  or  purchaser  to  cloud  or  em- 
barrass the  title.  3d.  She  had  the  right,  because  the  direct  effect  of 
the  deed,  though  the  property  were  not  leviable,  was  to  cloud  the 
title;  for  it  will  not  do  to  say  that  the  deed  would  be  void  on  its 
face  because  the  property  was  not  leviable,  for  non  constai,  that 
this  was  trust  property,  or  that  she  did  not  hold  by  some  other  title 
than  the  pueblo  claim.  Prima  facie,  it  would  seem  that  the  prop- 
erty of  the  city  is  leviable  and  vendible  for  her  debts,  and  it  would 
loqiiire  proof  aimruie  the  deed  to  show  that  this  particular  property 
was  not,  because  it  was  pueblo  property,  and  therefore  held  in  trust. 
The  Court  cannot  judicially  know  that  this  property  is  upland,  or 
whence  the  title  is  derived,  or  any  other  facts  characterizing  it. 
The  whole  question  would  be  left  open  to  parol  contestation ;  and 
after  possession  or  claim  by  the  city  were  once  shown,  the  city,  or 
those  claiming  through  her,  must  affirmatively  show  that  the  prop- 
erty was  clothed  with  a  trust  which  exempted  it  from  the  usual 
incidents  of  property ;  among  them,  that  of  its  vendible  quality. 

This  case  is  brought  strictly  within  the  authority  of  Pixley  v. 
Muggins  (15  Cal.  133).  Here  the  deed  from  the  Sheriff  is  as  if  it 
were  the  deed  from  the  city.  The  holder  of  the  Sheriff's  deed  and 
the  subsequent  vendee  from  the  city,  if  there  were  one,  would 
claim  througli  the  same  source  of  title ;  and  it  is  not  material,  as 
has  been  seen,  that  the  claim  sought  to  be  enjoined  is  inoperative. 
Indeed,  here  the  city  and  the  purchaser  claimed  the  same  identical 
title,  and  the  deed  of  the  Sheriff  prima  facie  would  convey  this 
title  to  the  purchaser.  That  the  deed  was  really  inoperative  to  do 
th;«,  is  no  objection;  for  if  it  were,  there  would  be  no  foundation 
for  the  relief,  but  the  deed  would  be  operative  to  create  embarrass- 
ment and  to  cloud  the  titl& 
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The  case  of  Shattuck  v.  Casson,  (2  Oal.  588)  subsequently 
affirmed  in  Otiy  v-  Hemumce,  (5  I A  73)  and  fficitnan  v.  O'Neal, 
(10  Id.  293)  embodies  the  same  principle  upon  analogous  facts. 
The  eases  of  U.  S.  Bank  v.  ShvUz,  (2  Ham-  471)  and  N(yrton  r, 
Beaver,  (5  Id.  179)  go  further  than  this  Court  has  gone  in  PioAey 
V.  Iluggims,  But  this  case  is  brought  directly  within  the  rule  laid 
down  in  that  case  by  the  test  prescribed — "Would  the  owner  of 
the  property,  in  an  action  of  ejectment  biought  by  the  adverse 
party,  founded  on  the  deed,  be  required  to  offer  evidence  to  defeat 
a  recoveiy?"  If  the  purchaser  shows  a  deed  from  the  general 
owner  of  the  property  as  against  him,  the  deed  is  prima  facie  suffi- 
cient to  carry  the  title,  and  it  rests  with  the  owner  to  show  that  this 
consequence  does  not  attach  —  as  that  the  deed  was  fraudulent,  or 
the  property  exempt,  or  not  vendible,  or  held  in  trust,  etc.  Noth- 
ing appears  upon  the  face  of  the  Sheriff's  deed  to  show  that  the 
city  had  no  other  title  than  the  old  pud^lo  title  to  this  property,  or 
that  this  property  was  pueblo  property,  so  derived  and  held  as  to 
be  exempt ;  and  even  if  the  Court  knew  the  location  of  the  land, 
and  could  know  that  it  was  pueblo  land,  the  facts  which  constitute 
the  title  and  show  its  souroe  ai^  in  parol,  or  exist  aliunde  this 
record.  But  it  nowhere  appears  by  the  levy  and  deed  that  this 
particular  tract  of  land  was  pueblo  land^  and  the  Court  cannot 
judicially  know  that  it  was.  Upon  this  view  theii,  it  seems  clear  to 
us  that  the  bill  might  have  been  well  filed  by  the  city  to  set  aside 
this  deed,  if  made ;  or  what  is  the  same  thing,  to  set  aside  the  sale; 
or  to  enjoin  the  execution  of  the  deed,  and  to  declare  the  title  of 
the  city  unaffected  by  the  sale^ 

3d.  But  if  this  were  not  so,  the  city  choee  to  file  this  bill  quia 
timet  for  the  purpose  of  testing  the  title,  putting  the  very  facts  in 
issue  which  showed  its  title.  It  asked  the  judgment  of  the  Court 
upon  that  matter.  The  defendant  took  no  exception  to  the  manner 
of  presenting  the  question.  The  mere  manner  in  which  a  party 
chooses  to  urge  his  rights,  or  to  assert  his  claims,  especially  under 
our  system,  is  immaterial,  if  his  antagonist  consents.  No  one  but 
the  parties  to  the  cause  can  complain  of  irregularities  of  form  or 
mode.  If  they  agree,  no  one  else  can  object  It  might  ha^'e  been 
thought  best,  for  the  interest  of  all  concerned,  to  try  this  question 
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in  this  Tvay.  So  trying  it,  it  is  just  as  well  as  if  the  issue  had  been 
met  in  a  regular  proceeding  bj  the  city,  in  the  actual  possession  of 
the  land,  asserting  its  ovm.  and  challenging  the  adverse  title.  Ii: 
other  words  —  she  thought  it  for  her  interest  to  settle  this  question 
of  leviable  title  before  any  deed  by  the  Sheriff  was  executefl. 
Now,  no  restriction  exists  upon  a  party  to  assert  a  right  like  this  at 
any  time  he  chooses.  One  time  is  as  good  as  another.  Title  under 
a  sale  may  be  tried  before  a  deed  is  executed  by  the  Sheriff,  as  we)l 
as  afterwards.  The  effect  of  the  trial  is  the  same  in  both  cases. 
It  is  the  fact  of  the  trial,  not  the  time  of  it,  or  the  time  when,  or 
the  way  the  party  interposes,  which  fixes  the  title  to  that  which  i 
in  litigation.  In  this  case,  the  parties  may  have  seen  that  this  was 
tl.c  bc^st  mode  and  the  best  time  to  try  the  title.  It  might  save 
delays,  inconvenience  and  annoyance  thus  to  try  it ;  and  if  the  par- 
tics  consent,  or  do  not  object  thus  to  try  it,  the  trial  is  conclusive  of 
what  is  adjudicated. 

4th.  We  have  assumed,  for  all  purposes  of  the  argument,  that 
this  was  a  bill — or  that  the  case  was  dependent  upon  the  same  prin- 
ciples as  that  of  a  bill  —  to  enjoin  the  sale  of  this  property  under 
execution.  But  it  is  not  The  sale  had  already  been  made.  The 
right  of  the  purchaser,  whatever  it  was,  had  enured.  The  defend- 
ant in  execution  not  offering  to  redeem,  was  in  the  same  condition, 
for  all  practical  purposes,  as  if  the  legal  title  derived  from  the  sale 
had  already  vested.  It  was  not  an  attempt,  therefore,  to  prevent 
a  sale  on  the  part  of  the  city,  but  an  attempt  by  it  to  divest  a  right 
which  had  arisen  from  the  sale,  and  which  only  awaited  the  lapse  of 
a  few  days  in  order  to  give  a  perfect  title,  if  the  fact  was  that  such 
a  sale  could  give  title  to  the  purchaser  under  it  Now  the  defend- 
ant might  have  moved  to  set  aside  the  sale  if  any  just  cause  existed 
for  the  motion ;  or  it  might  have  filed  a  bill  in  equity,  if  equitable 
circumBtances  existed,  for  the  same  purpose.  It  chose  to  file  a  bill 
for  this  purpose.  The  sale  having  passed  a  title  —  or  what  was  the 
same  thing,  a  right  to  a  title  —  upon  the  plaintiff,  the  city  and 
county,  was  cast  the  burden  of  divesting  this  right ;  and  to  divest 
it,  this  proceeding  was  taken.  The  attack,  therefore,  was  made  in 
this  form  upon  the  purchaser's  title.  That  attack  was  based  upon 
the  alleged  invalidity  of  the  sale,  and  the  sale  was  valid  or  not. 
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according  to  the  fact,  as  it  might  turn  out,  whether  the  plaintiff  in 
execution  had  a  right  to  levy  upon  the  property  and  sell  it  Tha 
premises  were,  that  the  property  was  not  subject  to  levy ;  the  con- 
clusions, that  therefore  there  was  no  legal  sale.  Upon  these  propo- 
sitions issue  was  taken,  and  that  issue  found  for  the  purchaser,  and 
the  decision  is  conclusive. 

III.  A  verdict,  or  judgment,  on  any  fact,  or  title,  distinctly  put 
in  issue,  is  conclusive  in  another  action,  between  the  same  parties 
and  their  privies,  in  respect  to  the  same  fact  or  title.  It  is  not 
sufficient  that  the  particular  fact  or  title  is  put  in  issue.  It  must 
be  tried  by  the  jury  and  constitute  the  basis  and  foundation  of  thc^ 
verdict.  It  must  be  relevant  and  material,  and  unless  specially 
found,  must  have  been  necessarily  passed  upon  by  the  jury  or 
Court.  (Burt  v.  Sternberg,  4  Cow.  559;  Gardner  v.  Buckhee,  3 
Id.  120;  Oilbert  v.  Thompson,  9  Cush.  348;  Porter  v.  Balcer, 
19  N.  H.  166;  McDonald  v.  Bear  River  Co.,  15  Cal.  148; 
Outram  v.  Morewood,  3  East,  345;  6  Mass.  227;  8  Id.  536;  11 
Id.  445;  12  Id.  268;  Wood  v.  Jackson,  8  Wend.  20;  Manny  v. 
Harris,  2  Id.  29;  Brochway  v.  Kinney,  2  Id.  210;  Eastman  v. 
Cooper,  15  Pick.  285 ;  Baker  v.  Rand,  13  Barb.  152 ;  Burkhcad 
V.  Brun,  5  Sand.  154;  Chapman  v.  Smith,  16  Peters,  144;  :] 
Wil.  304;  4  Kawle,  188;  2  Whart  119;  Jackson  v.  Hoffman, 
9  Cow.  271;  Owen  v.  Davison,  1  Watts,  149;  Montford  v.  Huni, 
3  W.  C.  C.  R.  28;  Kingsland  v.  Spaulding,  3  Barb.  Ch.  141; 
Kelly  V.  Pike,  5  Cush.  484;  Marsh  v.  Pier,  4  Rawle,  282;  Lloyd 
V.  Barr,  1  Jones,  41;  13  Barb.  152;  18  Ala.  281;  Green  v. 
Clark,  6  Denio,  497;  Agnew  v.  McElroy,  10  Smedes  &  M.  552; 
Burt  V.  Steinbaugh,  4  Cow.  599 ;  Barber  v.  Elliott,  4  Barb.  457 ; 
George  v.  Gillespie,  1  Iowa,  421;  Doty  v.  Brown,  4  Cow.  71; 
Chase  v.  Walker,  26  Maine,  653.  See  also,  7  Geo.  434;  19  Vt. 
144;  18  Conn.  91;  King  v.  Chase,  (15  N.  H.  R.  9)  deserves 
consideration  from  the  w^eight  justly  attached  to  the  opinions  of  so 
learned  and  able  a  jurist  as  Chief  Justice  Parker.) 

This  case  is  not  in  harmony  with  the  Massachusetts  cases.  (See 
12  Metcalf,  139.)  In  the  case  in  15  N.  H.,  the  question  was^ 
whether  the  defendant  converted  some  oats,  and  this  question  was 
dependent  upon  the  validity  of  a  certain  mortgage ;  if  the  mortgagr^ 
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was  valid,  the  plaintiff  was  entitled  to  recover  —  otherwise,  not. 
The  jury  found  against  the  plaintiff.  It  was  claimed  that  this 
finding  was  conclusive  of  the  fact  of  the  invalidity  of  the  mort- 
gage. The  Court  quote  the  rule  laid  down  by  Lord  Ch.  J.  De  Grey, 
in  the  Duchess  of  Kingston's  case,  in  which  the  qualification  ap- 
pears, that  a  judgment  is  no  evidence  of  any  matter  which  came 
collaterally  in  question,  or  of  matter  incidentally  cognizable,  or  of 
matter  to  be  inferred  by  argument  from  the  judgment.  The  Court 
asks  what  is  meant  by  a  judgment  directly  upon  the  point,  and 
cites  1  Starkie,  190;  1  Wm.  BlacL  R.  831;  Hitchen  v.  Campbell, 
1  Story's  C.  C.  R  474;  Mvllett  v.  Faxcroft,  4  Sumner's  R  165: 
Wadleigh  v.  Veazie,  The  learned  Judge  argues  that  the  meaning 
cannot  be  that  any  fact  which  may  be  set  up  by  one  side,  and  con- 
troverted by  the  other,  is  the  matter  in  issue ;  for  that  would  make 
every  fact  in  proof  definitive.  He  says :  "  It  is  that  matter  upon 
which  the  plaintiff  proceeds  by  his  action,  and  which  the  defend- 
ant controverts  by  his  pleading,  which  is  in  issue."  Deeds  which 
are  merely  offered  in  evidence  are  not  in  issue,  even  if  their  au- 
thenticity is  denied.  "  It  is  important  to  apply  the  rule  to  what 
was  in  issue  in  the  action,  and  not  to  what  was  merely  incidentally 
in  controversy  in  the  evidence." 

This,  perhaps,  is  one  of  the  strongest  cases  in  limitation  and 
restriction  of  the  general  rule  already  given,  and  is  opposed  to  the 
New  York  cases  and  many  others.  (See  Jackson  v.  Wood,  3 
Wend.  27-8;  Id.  9.)  And  we  have  cited  it  to  show  that  we  are 
clearly  within  the  rule  as  there  limited. 

Field,  C.  J.  delivered  the  opinion  of  the  Court  —  Nobton,  J. 
concurring. 

This  is  an  action  of  ejectment  for  the  possession  of  certain  real 
estate  situated  within  the  city  of  San  Francisco.  The  plaintiff 
claims  title  by  virtue  of  a  conveyance  from  the  Sheriff  of  the 
county  of  San  Francisco,  executed  to  Frank  M.  Pixley,  upon  a  sale 
under  a  judgment  and  execution  against  the  city,  and  of  certain 
mesne  conveyances  from  Pixley  to  himself.  The  judgment  against 
the  city  was  recovered  by  the  San  Francisco  Gas  Company,  and 
was  docketed  on  the  fourteenth  of  May,  1856 ;  the  execution  was 
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issued  on  the  tenth  of  February,  1858,  and  the  sale  was  made  on  the 
twenty-third  of  the  subsequent  month.  At  such  sale,  Pixley  became 
the  purchaser ;  and  no  redemption  having  been  made,  the  Sheriff  exe- 
cuted to  him  a  conveyance  on  the  thirteenth  of  December  following. 
The  right  of  the  plaintiff  to  recover  depends  upon  the  efficacy  of 
this  sale  and  conveyance.  Ko  question  is  made  as  to  the  validity 
of  the  judgment  of  the  San  Francisco  Gas  Company,  or  the  regu- 
larity of  the  proceedings  of  the  Sheriff,  or  the  sufficiency  of  the 
mesne  conveyances  to  the  plaintiff  to  pass  whatever  title  Pixley 
acquired.  The  question  then  is:  Did  the  city  of  San  Francisco 
possess,  at  the  time  that  judgment  was  docketed  or  the  execution 
was  levied,  any  title  or  interest  in  the  premises  in  controversy, 
which  was  the  subject  of  levy  and  sale  under  execution  ?  If  she 
possessed  no  such  title  or  interest,  of  course  nothing  passed  by  the 
sale  and  conveyance  of  the  Sheriff.  And  that  she  possessed  no  such 
title  or  interest  follows  from  the  admission  made  by  the  parties  on 
the  trial  of  the  present  action,  and  the  decision  of  this  Court  in  the 
ease  of  Hart  v.  Burnett.  (15  Cal.  530.)  The  admission  made 
was,  that  the  premises  described  in  the  complaint  constitute  a  por- 
tion of  the  pueblo  lands  of  San  Francisco,  formerly  known  as  the 
Yerba  Buena,  confirmed  to  the  city  by  the  decree  of  the  United 
States  Land  Commission.  Those  lands,  and  the  tenure  by  which 
they  are  held  by  the  city  of  San  Francisco  as  successor  of  the  old 
Pueblo  of  Terba  Buena,  were  the  subjects  of  extended  considera- 
tion by  this  Court  in  Hart  v.  Burnett,  That  case,  like  the  present, 
was  an  action  of  ejectment,  in  which  the  plaintiff  relied  for  recovery 
upon  a  sale  and  conveyance  by  the  Sheriff  under  an  execution 
issued  upon  a  judgment  against  the  city.  The  premises  claimed  in 
that  case  also  constituted  a  portion  of  the  pueblo  lands  of  San  Fran- 
cisco, and  the  plaintiff  contended  that  the  city  had  succeeded  to  the 
rights  of'the  pueblo  with  reference  to  them,  and  that  her  title  was 
absolute ;  and,  consequently,  the  subject  of  levy  and  sale  under  exe- 
cution. But  the  Court,  after  elaborate  examination,  though  agree- 
ing with  the  plaintiff  that  the  city  had  succeeded  to  the  rights  of 
the  pueblo  in  the  lands,  was  of  opinion,  and  so  adjudged,  that  the 
lands  were  held  in  trust  for  the  public  use  of  the  city,  and  were  not, 
oither  under  the  old  Government  or  the  new,  the  subject  of  seizure 
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aud  sale  under  execution;  and  further,  that  the  title  of  the  city 
was  unaffected  by  sales  of  the  Sheriff  under  executions  against  her ; 
and  that  a  defendant  in  ejectment  relying  solely  upon  his  possession 
could  set  up  the  invalidity  of  such  sales  and  of  the  title  derived 
therefrom.  The  decision  thus  rendered  covers  the  present  case, 
and  necessitates  a  judgment  for  the  defendant,  unless  its  effect  is 
obviated  by  the  decree  of  the  District  Court  rendered  in  proceed- 
ings taken  by  the  City  and  County  of  San  Francisco  to  enjoin  the 
execution  of  a  conveyance  by  the  Sheriff  upon  the  sale  to  Pixley. 
As  already  stated,  the  sale  to  Pixley  was  made  on  the  twenty-third 
of  March,  1858.  On  the  twenty-third  of  September  following,  the 
day  on  which  the  time  for  redemption  under  the  statute  would  have 
expired,  the  City  and  County  of  San  Francisco,  which  had  succeeded 
to  the  rights  and  interests  of  the  City  in  the  premises,  filed  a  com- 
plaint in  the  District  Court  of  the  Twelfth  District  against  the  Gas 
Company,  the  Sheriff  of  the  county,  and  Pixley,  praying  for  an 
injunction  to  restrain  the  Sheriff  from  executing,  and  Pixley  from 
receiving,  a  conveyance  of  the  premises  sold.  The  complaint  alleged 
as  grounds  for  the  equitable  interposition  of  the  Court,  that  the 
lands  sold  were  exempt  from  execution  by  the  Act  of  May  1st, 
1854;  that  they  constituted  one  of  the  sources  of  the  revenue  of 
the  city;  that  provision  for  the  payment  of  the  judgment  against 
the  city  had  been  made  by  the  Consolidation  Act  of  April  19th, 
1 856 ;  that  the  lands  wore  not  held  by  the  city  in  fee  simple,  but 
were  derived  from  the  Mexican  Government  in  trust  for  those  who 
might  require  the  same  for  actual  settlement;  that  the  city  was 
indebted  to  an  amount  equal  to  that  allowed  by  the  charter  when 
the  debt  was  contracted  upon  which  the  judgment  of  the  Gas  Com- 
pany was  obtained ;  and  that  a  deed  to  Pixley  would  cloud  the  title 
of  the  city,  and  work  irreparable  injury.  To  this  complaint  the  Gas 
Company  answered,  disclaiming  all  interest  in  the  subject  matter 
of  the  suit.  This  disclaimer  was  undoubtedly  made  from  the  fact 
stated  in  the  complaint,  that  its  judgment  had  been  previously 
assigned  to  Pixley.  The  Sheriff  answered,  alleging  that  as  he  acted 
in  his  official  capacity  in  executing  process,  he  was  not  a  necessary 
party,  and  had  no  interest  in  the  litigation.  The  defendant  Pixley 
answered,  denying,  in  substance^  the  several  matters  alleged  as 
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grounds  for  the  equitable  interposition  of  the  Court  by  injunction. 
No  proofs  were  offered  in  the  case  by  either  party,  and  the  case 
was  submitted  to  the  Court  for  its  decision  upon  the  complaint  and 
answer.  On  the  tenth  of  September,  1859,  the  Court  rendered  its 
decision,  to  the  effect  that  the  sale  under  the  judgment  and  execution 
of  the  Gas  Company  was  valid  and  effectual  to  pass  the  title  of  the 
premises  to  the  purchaser,  and  that  there  was  no  equity  in  the  com- 
T>laint;  and  adjudging  that  the  complaint  be  dismissed  as  to  the  Sher- 
iff and  Gas  Company,  and  that  Pixley  was  entitled  to  a  conveyance. 

Upon  this  decree  the  plaintiff  relies  to  take  the  present  case  out 
of  the  operation  of  the  decision  in  Hart  v.  Burnett.  He  asserts, 
with  reference  to  it,  two  propositions :  first,  that  the  decree  is  an 
adjudication  that  the  lands  sold  were  not  held  by  the  city  under 
any  trusts,  as  determined  in  Hart  v.  Burnett,  but  that  the  title  of 
the  city  to  those  lands  was  subject  to  levy  and  sale  under  execution, 
and  that  by  the  sale  and  conveyance  in  question,  the  title  passed  to 
Pixley  and  became  vested  absolutely  in  him ;  and  second,  that  tho 
decree  is  admissible  in  connection  with  the  conveyance  as  a  muni- 
ment of  title  constituting  a  link  in  the  deraignment  to  the  plaintiff. 

The  construction  which  we  give  to  the  decree  will  render  it  unnec- 
essary to  consider  the  second  proposition.  As  we  read  the  decree,  it  is 
not  an  adjudication  upon  the  character  of  the  title  of  the  city  which 
the  purchaser  acquired  from  the  sale  and  conveyance  of  the  Sheriff. 
There  was,  in  fact,  nothing  before  the  Court  from  which  it  could 
pass  upon  the  character  of  the  title.  The  Sheriff  had  advertised 
and  sold  whatever  right,  title  and  interest  the  city  possessed  in  the 
premises  which  was  the  subject  of  levy  and  sale.  He  could  sell 
no  other  title  or  greater  interest.  The  City  and  County  filed  a  com- 
plaint to  restrain  the  execution  of  a  conveyance  to  the  purchaser ; 
and  the  Court  adjudged  that  the  sale  was  effectual  to  pass  the 
title  —  that  is,  such  title  as  the  Sheriff  had  sold,  whatever  it  might 
be.  It  is  that  title,  and  no  other,  to  which  the  decree  refers.  If 
there  were  any  doubts  as  to  this  construction,  it  is  removed  by  that 
part  of  the  decree  which  adjudged  that  there  was  no  equity  in  the 
complaint.  In  thus  adjudging,  the  Court  determined  that  the  mat- 
ters set  forth  as  grounds  for  restraining  the  execution  of  the  convey- 
ance were  insufficient  to  justify  any  interference  with  the  action  of 
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the  Sheriff,  without  passing  upon  the  truth  or  falsity  of  those  mat- 
ters. The  Court  may  very  well  have  considered  that  if  the  prem- 
ises were  held  in  trust  hy  the  city,  as  alleged  in  the  complaint,  or  if 
for  any  other  reason  there  alleged  were  exempt  from  seizure  and 
execution,  the  conveyance  of  the  Sheriff  could  do  no  harm,  as 
nothing  would  pass  by  it;  and  hence,  that  there  was  no  occasion 
for  the  injunction.  Indeed,  we  do  not  perceive  that  the  Court 
could  with  propriety  have  passed  upon  any  question  respecting  the 
character  of  the  title  acquired,  after  it  had  arrived  at  the  conclu- 
sion that  there  was  no  equity  in  the  complaint,  even  if  there  had 
been,  as  there  was  not,  any  proofs  before  it  on  the  subject.  Xor 
does  it  matter  whether  its  conclusion  in  this  particular  was  correct 
or  otherwise.  When  once  reached,  it  only  remained  for  the  Court 
to  deny  the  injunction  and  dismiss  the  suit  The  consideration  of 
the  character  of  the  title  was,  then,  foreign  to  the  case,  and 
entirely  unnecessary  for  its  disposition ;  and,  as  a  consequence,  any 
declaration  in  the  decree  as  to  that  title  was  without  any  binding: 
force  as  an  adjudication  either  upon  parties,  privies,  or  anybody 
else.  (Hotchldss  v.  Michaels,  3  Day,  138 ;  Coit  v.  Tracy,  8  Conn. 
268.)  The  legal  operation,  therefore,  of  the  decree  as  an  adjudica- 
tion between  the  parties,  is  precisely  the  same  which  would  have 
followed  had  it  simply  denied  the  injunction  and  di^^^lissed  the  suit 
for  want  of  equity  in  the  complaint.  It  establishes  the  fact  that 
the  matters  alleged  were  not  sufficient  for  the  exercise  of  the  juris- 
diction of  a  Court  of  Equity ;  it  determines  nothing  as  to  the  truth 
or  falsity  of  those  matters,  or  as  to  the  rights  of  the  parties  upon 
them,  when  they  are  presented  in  a  Court  of  Law.  {Lessee  of 
Wright  v.  Deklyne,  1  Pet.  0.  C.  198.) 

As  already  stated,  it  does  not  matter  whether  the  conclusion 
which  the  Court  reached  as  to  the  want  of  equity  in  the  complaint 
was  correct  or  otherwise.  The  conclusion  stood  as  the  determina- 
tion of  the  Court  upon  the  effect,  as  entitling  the  complainant  to  the 
injunction,  of  the  matters  he  alleged,  assuming  them  to  be  true. 
But  there  is  no  doubt,  in  our  judgment,  of  the  correctness  of  the 
conclusion  in  this  particular.  The  equity  asserted,  and  upon  which 
alone  the  suit  proceeded,  was  that  the  premises  were  not  the  sub- 
ject of  levy  and  sale  on  execution,  and  that  the  deed  of  the  Sheriff 
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would  cast  a  doud  upon  the  title.  It  was  to  prevent  the  casting  of 
n  cloud  upon  the  title  that  the  equitable  jurisdiction  was  invoked, 
and  averments  respecting  the  character  of  the  property,  or  the  con- 
dition npon  which  the  same  was  held  by  the  city,  were  immaterial 
except  as  they  showed  that  this  result  wonld  follow  from  the  execii- 
tion  of  the  deed.  As  was  said  in  the  case  of  Pixley  v.  Hnggins 
( 15  Cal.  132)  :  "  The  jurisdiction  of  the  Court  to  enjoin  a  sale  of 
real  estate  is  coextensive  with  its  jurisdiction  to  set  aside  and  order 
to  be  canceled  a  deed  of  ^uch  property.  It  is  not  necessary  for  ita 
assertion  in  the  latter  case  that  the  deed  should  be  operative,  if  suf- 
fered to  remain  uncanceled,  to  pass  the  title,  or  that  the  defense  to 
ilie  deed  should  rest  in  extrinsic  evidence,  liable  to  loss,  or  be  avail- 
able only  in.  equity.  It  is  sufficient  to  call  into  exercise  the  juris- 
diction of  the  Court,  that  the  deed  casts  a  cloud  over  the  title  of 
the  plaintiff.  As  in  such  case  the  Court  will  remove  the  cloud,  by 
directing  the  cancellation  of  the  deed,  so  it  will  interfere  to  prevent 
a  sale,  from  which  a  conveyance  creating  such  cloud  must  result," 
And  the  test  laid  down  by  the  Court  in  that  case,  by  which  the  ques- 
tion whether  a  deed  would  cast  a  cloud  upon  the  title  of  the  plain- 
tiff may  be  determined,  is  this :  "  Would  the  owner  of  the  property, 
in  an  action  of  ejectment  brought  by  the  adverse  party,  founded 
upon  the  deed,  be  required  to  offer  evidence  to  defeat  a  recovery  ? 
If  such  proof  would  be  necessary,  the  cloud  would  exist;  if  the 
])roof  would  be  unnecessary,  no  shade  would  be  cast  by  the  pres- 
ence of  the  deed.  If  the  action  would  fall  of  its  own  weight, 
without  proof  in  rebuttal,  no  occasion  could  arise  for  the  equitable 
interposition  of  the  Court ;  as  in  the  case  of  a  deed  void  upon  its 
fare,  or  which  was  the  result  of  proceedings  void  upon  their  face, 
requiring  no  extrinsic  evidence  to  disclose  their  illegality.  All  ac- 
tions  resting  upon  instruments  of  that  character  must  necessarily 
fail." 

If  this  test  be  applied  to  the  Sheriff's  deed  to  Pixley,  it  will  be 
seen  at  once  that  no  cloud  could  possibly  be  cast  by  it  upon  the  title 
of  the  City  and  County  of  San  Francisco.  The  judgment  of  the  Gas 
(^ompany,  and  the  execution  issued  thereon,  constituted  the  author- 
ity to  the  Slieriff  to  sell  whatever  interest  in  the  premises  the  judg- 
ment debtor  pof^sessed  at  the  time  the  judgment  was  docketed,  or 
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the  execution  levied,  which  was  subject  to  levy  and  sale  on  execu- 
tion. The  Sheriff  could  sell  no  other  or  greater  interest,  and  his 
deed,  of  course,  could  pass  none.  In  deraigning  title  through  this 
deed,  in  ejectment  founded  upon  it,  the  plaintiff  would  first  have  to 
trace  the  property  to  the  defendant  —  the  city  of  San  Francisco  — 
and  then  produce  his  judgment,  execution  and  Sheriff's  deed.  But 
the  very  evidence  by  which  the  property  would  be  traced  to  this 
city,  consisting  chiefly  of  the  public  laws  of  Spain  and  Mexico, 
would  show  that  it  passed  under  her  control  subject  to  specific 
trusts  for  certain  public  purposes,  which  necessarily  exempted  it 
from  forced  seizure  and  sale.  As  a  consequence,  the  action  would 
necessarily  fall  of  its  own  weight;  for  the  judgmcut  and  execution 
conferred  no  authority  to  sell  property  thus  held  to  satisfy  a  debt 
of  the  city.  When,  therefore,  the  City  and  County  of  San  Fran- 
cisco,  in  the  suit  for  an  injunction,  alleged  that  the  lands  were  de- 
rived from  the  former  Mexican  Government,  in  trust  for  certain 
specific  purposes,  it  showed  that  it  had  no  claim  whacever  to  the 
equitable  relief  prayed ;  that  no  cloud  could  be  cast  by  the  deed, 
if  executed,  upon  the  title,  inasmuch  as  any  action  brought  upon 
such  deed  must  necessarily  fail,  from  the  impossibility  of  the  plain- 
tiff's tracing  any  leviable  interest  to  the  city. 

The  judgment  of  the  Court  below  must  be  reversed,  and  that 
Court  directed  to  enter  judgment  for  the  defendant  upon  the  facts 
found  by  the  referee. 

Ordered  accordingly. 

Norton,  J.  delivered  the  following  concurring  opinion: 

The  plaintiff,  although  showing  no  title  other  than  one  derived 
through  a  sale  under  a  judgment  and  execution  against  the  city  of 
San  Francisco,  and  admitting  that  the  demanded  premises  were  a 
portion  of  the  pueblo  lands  of  Yerba  Buena,  does  not  question  the 
authority  or  effect  of  the  decision  in  the  case  of  Hart  v.  Bimwit, 
(16  Cal.  530)  but  claims  that  his  title  derived  in  this  way  har^  l^e- 
come  a  good  and  valid  title  by  virtue  of  a  judgment  pronounce<l  in 
a  case  betwof^n  the  City  and  County  of  San  Frjiiu*i^co,  plaintiffs, 
and  the  San  Francisco  Gas  Company,  Frank  M.  Pixley  and  Charles 
Doane,  Sheriff,  defendants.     By  this  judgment  it  is  claimed  that 
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the  question  of  the  plaintiff's  title  has  become  res  judicata,  and 
that  the  judgment  is  binding  upon  and  conclusive  against  the  par- 
ties to  that  judgment  and  all  other  persons. 

In  order  that  a  judgment  should  be  a  defense  in  another  action 
on  the  ground  of  res  judicata,  the  same,  point  must  have  been. 
directly  in  issue  and  determined  by  the  judgment.  There  is  fre- 
quently much  difficulty  in  deciding  what  is  to  be  considered  the 
point  which  was  directly  in  issue,  and  which  is  to  be  treated  as  hav- 
ing been  so  settled  by  the  judgment,  as  to  be  held  forever  res  judi- 
caia;  and  from  the  number  of  decisions  to  which  this  difficulty  has 
given  rise,  cases  may  be  cited  favoring  the  most  extreme  views  in 
either  direction :  on  the  one  hand,  holding  that  any  matter  that  was 
litigated  in  the  case,  or  even  that  might  have  been  litigated,  is  to  be 
deemed  to  have  been  directly  in  issue ;  and  on  the  other  hand,  hold- 
ing that  only  the  ultimate  matter,  as  to  which  the  judgment  gives 
or  denies  relief,  is  to  be  deemed  to  have  been  the  point  directly  in 
issue.  An  instance  of  the  latter  class  is  to  be  found  in  the  case  of 
King  v.  Chase  (15  N.  H.  9).  In  that  case  the  question  was  as 
to  the  title  to  a  quantity  of  oats.  One  party  claimed  title  by  vir- 
tue of  a  certain  mortgage ;  the  other  party  claimed  that  the  mort- 
gage was  a  forgery,  and  insisted  that  the  question  was  res  judicata, 
because  in  a  former  action  between  the  same  parties  in  regard  to 
another  quantity  of  oats  held  by  virtue  of  the  same  mortgage,  the 
question  of  the  genuineness  of  the  mortgage  was  litigated  between 
the  parties,  and  it  was  decided  that  the  mortgage  was  a  forgery. 
The  claim  of  res  judicata  was  not  allowed,  because  the  question  of 
the  validity  of  the  mortgage  was  not  the  direct  point  in  issue  in  the 
former  trial,  that  point  being  the  title  to  the  oats.  The  following 
cases  are  to  the  same  effect:  Noel  v.  ^Y^llisJ  (1  Lev.  235)  ;  Hotch- 
'kiss  Y.  Nichols,  (3  Day,  138) ;  Colt  v.  Tracy,  (8  Conn.  268)  ;  As- 
lin  V.  Parker,  (2  Burrows,  666) ;  Oilbert  v.  Thompson,  (9  Cush. 
348).  In  the  case  of  Bennett  v.  Holmes,  (1  Dev.  &  Battles,  486) 
Judge  Gaston  gives  the  rule  in  these  words :  "  A  judgment,  there- 
fore, in  any  action  is  conclusive  only  as  to  what  it  directly  decides. 
As  the  judgment  is  the  fruit  of  the  action,  it  must  follow  the  nature 
of  the  right  claimed  and  the  injury  complained  of,  and  can  con- 
clude nothing  beyond  them." 
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The  question  now  before  the  Court  is  the  title  to  the  demanded 
premises.  Was  that  the  point  directly  in  issue  in  the  former  action  1 
In  order  to  determine  this  question,  we  must  consider  what  was  the 
direct  or  ultimate  object  of  that  action ;  what  was  the  injury  com- 
plained of,  and  what  was  the  relief  asked  or  which  could  be  ob- 
tained by  the  judgment  of  the  Court,    It  was  not  an  action  to  quiet 
title.    The  complaint  did  not  ask  for  a  judgment  that  the  title  was 
in  the  plaintiff,  or  not  in  the  defendant ;  it  did  not  ask  a  judgment 
that  the  title  had  not  passed  by  the  sale,  or  that  a  title  would  not 
pass  by  the  deed  threatened  to  be  executed  in  pursuance  of  the 
sale.     The  injury  complained  of  was  that  the  threatened  deed 
would  be  a  cloud  upon  the  plaintiff's  title ;  and  the  only  relief  sought 
was  an  injunction  to  prevent  the  doing  of  the  act  by  which  the 
cloud  would  be  created.    It  was  directly  alleged  in  the  complaint, 
and  denied  by  the  answer,  that  the  deed  would  create  a  cloud  upon 
the  title.    And  this  allegation  and  denial  formed  the  precise  issue 
that  was  to  be  decided,  and  upon  the  decision  of  which  the  judg- 
ment was  to  turn,  and  the  relief  asked  was  to  be  granted  or  refused. 
In  such  an  action,  the  only  point  that  could  be  directly  in  issue,  and 
be  the  exact  matter  settled  by  the  judgment  of  the  Court,  was 
whether  the  threatened  deed  would  be  a  cloud  upon  the  title.  Vari- 
ous reasons  were  given,  or  facts  stated  in  the  complaint,  to  show 
that  the  deed  ought  not  to  be  executed ;  but  whatever  may  appear 
to  have  been  the  views  of  the  Court  upon  these  facts,  they  did  not 
either  of  them  constitute  the  direct  point  in  issue.    The  only  judg- 
ment that  could  be  given  was  merely  a  granting  or  denial  of  an 
injunction;  and  the  only  direct  point  upon  which  that  judgment 
could  be  based  was,  that  the  deed  would  or  would  not  be  a  cloud 
upon  the  plaintiff's  title.    Although  the  judgment  of  a  Court  of 
Equity  is  equally  effectual  as  res  judicata  asthatof  aCourtof  law, 
the  nature  of  their  different  jurisdictions  must  be  considered  in  order 
to  determine  what  was  the  exact  matter  decided.     It  is  suggested, 
that  whether  or  not  the  deed  in  question  would  constitute  a  cloud 
upon  the  title  is  a  conclusion  of  law,  and  that  the  decision  of  this 
point  would  not  determine  any  fact  litigated  by  the  parties.  With- 
out inquiring  whether  this  should  be  considered  a  conclusion  of  law, 
or  a  resulting  fact,  it  is  sufficient  to  say  that  it  is  a  point  put  in 
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issue  by  the  pleadings,  and  upon  which  the  judgment  proceeds  and 
rests.  Whether  the  preceding  facts  alleged  are  true  or  not  is  im- 
materialy  if,  being  true,  they  do  not  make  a  case  for  the  exercise 
of  equity  jurisdiction.  If  in  order  to  determine  the  ca^e  as  one  of 
equity  jurisdiction  it  was  only  necessary  to  decide  whether  or  not 
the  deed  would  be  a  cloud  upon  the  title  —  that  is  the  direct  point 
in  issue,  and  the  only  one  that  becomes  res  judicaia  by  force  of  the 
judgment.  As  an  illustration :  suppose  a  complaint  is  iiled  to  enjoin 
a  Sheriff  from  executing  a  deed,  and  as  a  ground  it  is  charged  that 
there  was  no  valid  judgment  to  sustain  the  sale,  and  hence,  as  a 
resulting  fact,  that  no  title  passed  by  the  sale,  and  that  the  deed 
would  be  a  cloud  upon  the  title.  If  the  answer  should  deny  the 
allegation  that  there  was  no  judgment,  and  should  further  insist 
that,  if  there  was  a  judgment,  the  deed  would  constitute  no  cloud 
upon  the  title,  and  the  Court  should  thereupon  deny  the  injunction 
and  dismiss  the  complaint,  would  it  be  held  in  a  future  litigation 
that  it  was  res  judicata  that  the  title  had  passed  ?  Or,  suppose  a 
complaint  filed  to  enjoin  a  Tax  Collector  from  executing  a  deed 
imdcr  a  tax  sale.  Various  irregularities  in  the  proceedings  of  the 
Assessor  and  Collector  might  be  stated,  in  order  to  show  that  the 
deed  ought  not  to  be  executed;  in  other  words,  to  show  that  the 
title  had  not  passed  by  the  sale.  But  the  simple  statement  of  these 
facts  would  not  give  a  Court  of  Equity  jurisdiction  of  the  case.  It 
would  be  further  alleged  as  the  direct  point  of  the  case,  and  upon 
which  the  judgment  of  the  Court  must  be  based,  that  the  deed  to 
be  executed  would  be  a  cloud  upon  the  plaintiff's  title.  If  the 
Court  should  refuse  the  injunction,  dismiss  the  bill,  and  the  pur- 
chaser at  the  tax  sale  should  take  his  deed,  and  upon  it  bring  an 
action  of  ejectment  against  the  plaintiff  in  the  former  action,  would 
the  judgment  be  held  as  having  conclusively  decided  that  there 
were  no  irregularities  in  the  tax-proceeding,  and  that  the  title  had 
passed  ?  I  think  not.  The  cases  might  be  decided  upon  the  views 
of  the  Court,  whether  right  or  wrong,  as  to  whether  the  deed  would 
or  would  not  create  a  cloud,  and  without  reference  to  the  truth  of 
the  facts  alleged  to  show  that  the  deed  ought  not  to  be  executed. 
So  obvious  does  it  appear  to  me  that  a  simple  judgment  denying 
the  relief  asked  and  dismissing  the  bill  could  not  be  considered  as 
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deciding  the  question  whether  the  title  had  passed  that,  I  presume, 
if  nothing  more  had  heen  stated,  the  idea  would  not  have  been 
suggested.  But  in  addition  to  the  judgment,  which  decided  the 
case,  there  was  inserted  in  that  judgment  a  direct  adjudication  that 
the  title  had  passed,  and  that  the  purchaser  was  entitled  to  a  deed. 
This  was  done  some  six  months  after  the  deed  had  been  actually 
executed,  and  was  plainly  done  for  the  express  purpose  of  making 
the  case  res  judicata  upon  this  point  I  think,  however,  this  makes 
no  difference.  As  we  have  seen,  it  is  the  point  as  to  which  relief 
was  sought,  and  upon  which  the  judgment  rests,  and  not  any  inci- 
dental or  secondary  matter  that  may  have  been  controverted  by  the 
parties,  that  becomes  res  judicaia.  Th^t  these  subsidiary  judg- 
ments should  not  be  treated  as  being  res  judicata  is  the  more 
apparent  in  this  case,  as  no  judgment  upon  those  points  was  asked 
in  the  complaint,  and  no  direct  issue  was  made  upon  them  by  the 
pleadings,  although  they  may  be  said  to  be  put  in  issue  inf  erentially. 
My  views  upon  this  point  make  it  unnecessary  to  consider  the 
other  points  raised  in  the  case,  and  I  concur  with  the  Chief  Justice 
that  the  judgment  should  be  reversed,  and  the  Court  below  directed 
to  render  a  judgment  for  the  defendant. 


EASTERLY  v.  BASSIGJTANO  and  LARCO. 

Whbbs  In  an  action  against  two  defendants  for  an  alleged  indebtedness,  plainUfE 
seeks,  against  the  separate  denial  of  one  of  them,  to  establish  their  joint  lia- 
bility by  showing  a  partnership  between  them,  one  of  the  defendants  is  not  a 
competent  witness  for  plaintiff  to  prove  the  fact  of  partnership  against  his  eo- 
defendant. 

Where  the  joint  interest  is  established  or  admitted,  the  testimony  of  one  de- 
fendant, the  same  as  his  admissions,  may  be  used  against  his  codefcndants ;  but 
this  cannot  be  done  where  the  fact  of  the  Joint  interest  is  the  point  in  con* 
troversy. 

Th«  proTision  of  section  four  hundred  and  eighteen  of  the  Practice  Act,  author- 
ising the  examination  of  parties,  was  not  intended  as  an  exception  to  the  gen- 
eral statutory  rule  which  declares  all  persons  Incompetent  who  have  a  direct 
and  immediate  Interest  in  the  event  of  the  action. 

It  is  the  interest  of  the  witness,  and  not  his  position  upon  the  record,  that  controU 
his  competency. 

Washburn  v.  Alden  <6  Cal.  463)  affirmed. 
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Appsax  from  the  Seventh  Judicial  District. 

This  is  an  action  brought  by  the  respondent,  Easterly,  to  re- 
ooyer  jointly  of  the  defendants,  Bassignano  and  Larco,  the  sum 
of  $2,248.64  for  goods,  wares  and  merchandise  sold  and  delivered, 
and  for  money  advanced  by  the  said  plaintiff  to  said  defendants. 

The  defendant  Nicolas  Larco  filed  a  separate  answer,  specifically 
denying  the  allegations  of  the  complaint,  and  denying  that  he  was 
in  any  way  interested  in  the  purchase  of  the  goods  or  the  borrowing 
of  the  money  alleged  in  the  complaint.  There  is  also  an  answer 
on  file,  purporting  to  be  the  answer  of  the  defendant  Bassignano, 
denying  generally  the  allegations  of  the  complaint.  The  cause 
eame  on  for  trial  on  thS  fourteenth  day  of  June,  1860,  and  the 
plaintiff,  to  sustain  his  said  cause,  called  the  defendant  Bassignano 
as  a  witness.  The  defendant  Larco  objected  to  the  introduction  of 
said  Bassignano  as  a  witness,  on  the  ground  that,  being  a  codef  end- 
ant,  and  being  prima  facie  liable  for  the  whole  debt,  he  was  inter- 
ested and  therefore  incompetent.  The  objection  was  overruled  and 
Bassignano  testified  as  follows :  That  he  resided  in  Napa  county 
and  worked  a  ranch ;  that  Nicolas  Larco  of  San  Francisco  was,  he 
considered,  a  partner  with  him  in  the  ranch,  and  was  interested 
in  the  profits ;  that  the  debt  sued  for  in  this  action  was  for  goods, 
wares  and  merchandise  sold  and  delivered  to  him,  Bassignano, 
and  for  money  loaned  him,  and  that  the  goods  were  used  for 
the  purposes  of  the  ranch,  and  that  he  expended  the  money  loaned 
him  in  paying  off  the  hands  working  on  the  ranch ;  that  the  bill 
of  items  shown  him,  made  out  in  the  name  of  Easterly  &  Co. 
in  account  with  A.  Bassignano,  was  a  correct  account  of  goods 
delivered  and  money  loaned  him.  He  also  testified,  on  cross- 
examination,  that  the  contract  of  partnership  with  Larco  was  made 
in  San  Francisco,  in  the  back  room  of  Larco's  counting  house; 
that  the  contract  was  verbal,  and  no  writings  were  drawn  between 
them,  and  that  no  person  was  present;  that  Larco  was  a  large  mer- 
chant and  could  have  furnished  the  goods  cheaper  than  they  could 
be  purchased  in  Napa ;  that  he,  Bassignano,  had  made  no  defense 
to  the  action,  and  had  authorized  no  person  to  file  an  answer  in 
his  behalf. 
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At  this  stage  of  the  proceedings,  G.  W.  Towle,  the  person  whose 
name  is  signed  to  the  answer  on  file  purporting  to  be  the  answer 
of  Bassignano,  arose  in  open  Court  and  stated  that  "  Easterly,  the 
plaintiff,  had  requested  him  to  file  an  answer  for  defendant  Bassig- 
nano; that  he,  Towle,  said  to  plaintiff  that  he  had  better  see  the 
defendant  first ;  that  Easterly  said  there  was  no  necessity,  that  he 
had  authority  from  defendant  Bassignano  to  employ  counsel, 
whereupon  he,  Towle,  did  file  the  answer  to  which  his  name  ap- 
pears as  attorney."  The  defendant  Larco  made  a  motion  to  strike 
from  the  files  of  the  Court  the  answer  purporting  to  be  the  answer 
of  the  defendant  Bassignano,  and  also  to  strike  out  the  testimony 
of  said  Bassignano,  both  of  which  said  motions  were  denied  by  the 
Court     To  which  defendant  Larco  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  $2,248.64.  A  motion  for  a  new  trial  was  made  by  the  defend- 
ant Larco,  which  was  overruled  by  the  Court.  This  appeal  is 
taken  by  defendant  Larco  from  the  order  refusing  a  new  trial,  and 
from  the  judgment. 

B.  T.  Pate,  for  Appellant 

I.  The  Court  erred  in  admitting  the  defendant  Bassiirnano 
to  testify  against  the  objection  raised  by  his  codefendant,  Larco, 
and  also  in  refusing  to  strike  out  his  testimony  when  a  motion  was 
made  for  that  purpose. 

It  is  clear  that  the  evidence  introduced  was  to  establish  a  lia- 
bility on  the  part  of  his  codefendant,  and  in  the  establishment  of 
which  the  witness  had  a  present,  certain  and  vested  interest.  By 
establishing  the  liability  of  his  codefendant,  he  relieved  himself 
from  a  single  and  established  a  joii^t  liability  for  the  debt  by  himself 
and  his  codefendant.  He  made  a  record,  under  which  record  or 
judgment  an  execution,  instead  of  being  issued  against  his  prop- 
erty, might  be  issued  against  and  levied  upon  the  property  of  his 
codefendant  If  the  execution  had  been  levied  upon  the  property 
of  the  witness  and  satisfied  thereon,  he  would  be  entitled  to  recover 
from  his  codefendant  one-half  of  the  amount  so  paid  by  him  in  dis- 
charge of  the  judgment  In  a  suit  by  him  against  his  codefendant, 
the  record  of  the  joint  judgment  would  be  conclusive  of  his  right  to 
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recover.  (Marquand  v.  Webb,  16  Johns.  89;  Shiras  v.  Norris, 
8  Cow.  60;  Sage  v.  Sherman,  25  Wend.  430;  Pierce  v.  Kearney, 
5  Hill,  82 ;  Oakhj  v.  Aspinwall,  2  Sandford,  7 ;  Henry  v.  Henry, 
8  Barb.  588;  Purnance  v.  Dryden,  3  Serg.  &  Rawle,  402; 
Hackert  v.  Tacjely,  0  Watts  i:  Sorg.  139;  Dcebler  v.  Snarely,  5 
Watts,  228;  Hayes  v.  G/?V7%  4  Binney,  83;  Schnykill  Navigor- 
Hon  Co,  V.  Harris,  5  Watts  &  Scrg.  29;  Bellas  v.  Fagely,  7 
Harris,  273;  Limllri/  v.  MaJone,  11  Id.  24;  TAe  Columhian  Man- 
ufacturvu)  Co,  v.  Dutch,  13  Pick.;  Thompson  v.  Lathrop,  21  Id. 
530;  Latham  v.  Kcuniston,  13  N.  II.  203;  2d  series,  vol.  1; 
Whately  and  Grafjgs  v.  Johnson^  1  Stewart,  498;  Lewis  and  Post 
V.  Mann,  1  Ala.  05 ;  Taylor  v.  Pauline,  11  Id.  612 ;  McCall  v. 
Sinclair,  14  Id.  764;  //ot//,  Ford  and  Robinson  v.  Murphy,  18 
Id.  316;  ffot/<  e^  aZ.  v.  Ford,  23  Id.  456.) 

II.  We  understand  the  decision  of  the  Court  to  be  based  on 
the  four  hundred  and  eighteenth  section  of  the  Practice  Act. 

The  effect  of  the  decision  of  the  Court  is  to  construe  this  section 
of  the  statute  as  operating  a  repeal  of  sections  three  hundred  and 
ninety-two  and  three  hundred  and  ninety-three  of  the  statute, 
which  embodies  the  common  law  rule  in  regard  to  the  admissibility 
of  testimony. 

It  could  never  have  been  the  design  of  the  Legislature  to  have 
repealed  that  section  so  as  to  permit  a  defendant  to  make  or  shape 
a  record  of  a  judgment  that  would  be  legal  evidence  for  him  in 
some  other  action.  The  witness  might  have  been  competent  to 
prove  his  own  liability  —  that  would  have  been  against  his  interest ; 
or  he  might  have  been  called  to  prove  that  his  codefendant  was  not 
liable. 

The  object  of  the  statute  was  to  obtain  the  admission  of  a  defend- 
ant as  against  himself,  but  it  was  not  designed  to  enable  him  to 
testify  for  himself.  Such  was  the  direct  effect  of  tlie  testimony 
given  in  this  case.     (Washburn  v.  Alden  et  ah,  5  Cal.  463.)- 

Harison  and  Stoncy,  for  Respondents. 

I.     The  defendant  Bassignano  was  competent  for  plaintiff  undnr 
the  four  hundred  and  eighteenth  section  of  our  Practice  Act. 
The  rule  at  common  law  was  that  anv  interest  in  the  event  of 
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the  suit  would  disqualify  one  as  a  witness ;  but  this  rule  has  been 
changed  by  our  Statute.     (Practice  Act,  sec.  392.) 

Under  our  practice,  the  general  rule  is  that  an  adverse  party  is 
a  competent  witness,  and  the  interest  of  a  witness  does  not  dis- 
qualify him,  except  in  certain  exceptional  cases  specified  in  the 
statute.  Does,  tlien,  the  interest  of  an  adverse  party  in  the  parti- 
cular question  upon  whicli  he  may  be  examined,  bring  him  within 
the  exceptions  of  section  three  hundred  and  ninety-two  i 

Secticm  three  hundred  and  ninety-three  of  the  Practice  Act  is  as 
follows : 

"  The  true  test  of  the  interest  of  a  person,  which  shall  render 
liim  incompetent  as  a  witness,  shall  be  that  he  will  gain  or  lose  by 
the  direct  legal  operation  and  effect  of  the  judgment,  or  that  the 
record  of  the  judgment  will  be  legal  evidence  for  or  against  him  in 
some  other  action;  but  nothing  in  this  or  in  the  last  section  shall 
}>revent  a  party  calling  as  a  witness  the  adverse  party  to  the  action, 
or  a  person  whose  interest  is  adverse,  nor  a  party  being  a  witness 
in  the  cases  mentioned  in  section  four  hundred  and  twenty-three." 

When  the  statute  says :  "  but  nothing  in  this  or  in  the  last  section 
fchall  prevent  a  party  calling  the  adverse  party  to  the  action,"  does 
it  not  reserve  from  the  exceptions  to  the  general  rule  that  no  one 
*'  shall  be  excluded  on  account  of  his  interest  in  the  event  of  the 
action  or  proceeding,"  (sec.  392)  the  case  of  a  party  called  by  an 
adverse  party  ?  Would  it  not  have  been  the  same  if  the  language 
of  the  statute  had  been :  "  but  the  interest  mentioned  in  this  or  the 
last  section  shall  not  prevent  a  party  calling  as  a  witness  the  adverse 
party  to  the  action  ? "  This  view  of  our  practice,  that  with  respect 
to  parties  to  the  record,  the  question  of  interest  has  nothing  to  do 
with  their  competency  to  testify,  is  strengthened  by  the  fact  thai 
parties  are  incompetent  to  testify  on  behalf  of  their  coplaintiffs  or 
codefcndants,  even  though  their  testimony  be  against  their  own 
interests.  {Luca^  ct  al.  v.  Payne,  7  Cal.  92;  Turner  v.  Mclh 
hany,  8  Cal.  575.) 

The  same  interj^rctation  has  been  placed  upon  section  three  hun- 
dred and  ninety  of  the  New  York  code,  which  is  precisely  the  same 
as  section  four  hundred  and  eighteen  of  our  Practice  Act,  by  the 
liCgislature  of  New  York.     {Comstoch  v.  Doe  and  Boe,  2  Code 
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R  140.)  In  the  case  of  the  Bank  of  Charleston  v.  Emeric  and 
Davenne,  (2  Sand.  Sup.  Ct.  R.  718)  one  of  the  defendants, 
Davenne,  was  held  to  be  a  competent  witness  under  the  code,  to 
prove  his  authority  from  his  codefendant  to  make  a  purchase  on 
their  joint  account,  which  was  the  matter  at  issue.  In  Thompson 
V.  Blanchard,  (4  Com.  303)  a  defendant  in  an  action  of  trover 
was  held  competent  under  the  Code  to  testify  in  favor  of  the  plain- 
tiff and  against  his  codefendant,  even  after  default. 

IL  But,  irrespective  of  the  code,  we  think  it  cannot  be  estab- 
lished upon  principle  that  one  joint  debtor  defendant  is  not  a  com- 
petent witness  for  the  plaintiff ;  nor  do  the  authorities  cited  by  the 
appellant  establish  it.  The  doctrine  rests  for  its  support  upon  a 
train  of  New  York  decisions,  which  are  law  there  only  by  force  of 
precedent,  and  which  are  acknowledged  by  their  courts  to  be  in 
violation  of  principle,  and  therefore  are  not  authority  for  us,  but 
are  rather  a  warning  tx>  avoid  a  like  error.  The  other  authorities 
cited  by  the  appellant's  counsel  have  no  application  or  pertinency 
to  the  present  question. 

The  first  case  in  New  York  is  Marquandv.  Webh,  (16  ^ohns.  89) 
which  was  an  action  against  an  owner  of  a  vessel,  and  it  was  held  that 
another  owner,  not  sued,  was  an  incompetent  witness  for  the  plaintiff. 
It  is  not  a  parallel  case  and  we  might  pass  it  by.  Spencer,  Justice, 
who  delivered  the  opinion  of  the  Court,  says,  "that  he  has  met 
with  no  case  directly  in  point ; "  and  the  cases  which  he  cites  are 
certainly  far  from  being  in  point.  But  the  case  does  not  decide 
the  point  now  before  the  Court.  The  next  case  cited  is  Shiras  v. 
N orris,  (8  Cowen,  60)  which  also  was  not  a  case  of  partnership, 
nor  in  any  of  its  features  like  this.  There  it  was  held  that  "  one 
who  borrows  money  as  the  assumed  agent  of  another,  drawing  a 
bill  upon  his  pretended  principal  for  the  amount,  which  is  protested 
for  nonacceptance,  is  not  a  competent  witness  for  the  lender  in  an 
action  by  him  against  such  principal  for  the  money  lent"  We 
cannot  perceive  that  this  case  has  any  bearing  upon  the  case  at  bar. 

The  next  case  cited  is  Sage  v.  Sherman,  (26  Wend.  426)  where 
it  was  held  that  "  an  agent  authorized  to  purchase  land  for  his  prin- 
cipal, and  to  draw  upon  him  for  the  purchase-money,  is  not  a  com- 
petent witness  to  charge  his  principal  with  the  price  of  lands  sold 
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in  an  action  by  a  vendor  against  his  principal,  if  the  agent  be 
himself  prima  facie  liable  for  the  purchase-money/'  This  also  is 
not  a  parallel  case. 

Then  comes  the  case  of  Pierce  v.  Kearney,  (5  Hill,  82)  which 
is  the  origin  of  the  heresy.  In  that  case  it  was  held  that  "when 
the  dispute  is  whether  the  defendant  ever  contracted  the  debt  for 
"which  the  suit  is  brought,  one  claiming  to  be  a  cocontractor  with 
him,  is  not  a  competent  witness  for  the  plaintiff.'*  The  law  was 
80  laid  down  by  Ch.  J.  Nelson,  on  the  authority  of  Marqicand  v. 
Webb.  Bronson,  J.,  agreed  with  him,  but  only  on  the  authority 
of  that  case ;  and  he  said  that  if  it  was  a  new  question,  he  should 
feel  great  difficulty  in  saying  that  the  witness  was  incompetent  on 
the  ground  of  interest.  Justice  Cowen  dissented,  and  was  of 
opinion  that  the  witness  was  competent.  His  able  opinion  reviews 
all  the  authorities,  and  we  refer  the  Court  to  it  as  weakening,  if 
not  destroying,  the  authority  of  the  decision. 

In  the  case  of  Oakley  v.  Aspinwall,  (2  Sandford,  7)  cited  by 
appellant,  Sandford,  J.,  says :  "  If  the  question  were  open,  I  should 
Bay,  as  Bronson,  J.  did  in  Pierce  v.  Kearney,  that  it  would  bo 
difficult  to  reject  this  witness  on  the  ground  of  interest  in  favor  of 
the  plaintiff.  The  debt  was  fixed  upon  Young  by  the  judgment.  But 
I  am  not  at  liberty  to  follow  out  this  argument.  The  decisions  of  the 
Supreme  Court  in  Marqtumd  v.  Webb,  (16  Johns.  89)  and  Pierce 
y.  Kearney,  (5  Hill,  82)  are  conclusive  in  my  view  of  the  case." 

The  case  of  Henry  v.  Henry  (8  Barb.  588)  is  not  at  all  in  point. 

The  Court  will  perceive  that  in  all  those  cases  where  a  codef  end- 
ant  or  joint  debtor  has  been  held  incompetent,  his  liability  had 
become  fixed;  and  they  are  similar  to  the  case  of  Washburn  v, 
^Alden  in  our  own  reports,  (5  Cal.  463)  where  it  was  held  that  a 
defendant  who  had  suffered  default  is  not  a  competent  witness  to 
prove  that  he  was  authorized  by  his  codefendant  to  sign  his  name 
to  a  note,  as,  by  so  doing,  he  would  reduce  the  amount  of  the  judg- 
ment against  himself.  The  Court  place  their  decision  upon  this 
express  ground,  and  the  inference  is  obvious,  that,  if  he  had  not 
made  default,  he  would  have  been  a  competent  witness.  In  the 
.case  at  bar,  both  defendants  answered,  and  the  plaintiff,  as  the 
Court  charged  the  jury,  must  recover  against  both  or  neither. 
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Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  0.  J.  and 
IfoRTON,  J.  concurring. 

This  is  an  action  upon  an  alleged  indebtedness  for  money  loaned, 
and  for  goods  sold  and  delivered.  On  the  trial  of- the  case,  the 
plaintiff  introduced  as  a  witness  the  defendant  Bassignano,  by 
whom  the  money  and  goods  had  been  received.  The  principal 
question  was  as  to  the  existence  of  a  partnership  between  him  and 
the  defendant  Larco;  and  it  is  objected  that  he  was  an  incompetent 
witness  to  prove  the  partnership.  We  are  of  opinion  that  this  point 
is  well  taken,  and  that  he  was  incompetent  to  give  testimony,  which, 
as  between  him  and  his  codefendant,  inure;l  to  his  own  benefit. 
The  statute  declares  all  persons  incompetent  who  have  a  direct 
and  immediate  interest  in  the  event  of  the  action,  and  the  provision 
authorizing  the  examination  of  parties  was  not  intended  as  an 
exception.  The  general  rule  at  common  law  is,  that  parties  to  the 
record  are  not  competent  to  testify;  and  prior  to  the  statute  the 
only  mode  of  purging  the  conscience  of  a  party  was  by  a  proceeding 
in  equity  to  obtain  a  discovery.  The  statute  provides  that  no  action 
for  a  discovery  in  aid  of  the  prosecution  or  defense  of  another  action 
shall  be  allowed,  and  the  provision  that  "  a  party  may  be  examined 
as  a  witness  at  the  instance  of  the  adverse  party  "  was  intended  as 
a  substitute.  "  In  general,"  says  Greenleaf,  "  the  answer  of  one 
defendant  in  chancery  cannot  be  read  in  evidence  against  his  co- 
defendant  ;"  and  this  is  the  rule  laid  down  by  all  of  the  authorities 
uj)on  the  subject.  Where  the  defendants  have  a  joint  interest,  it 
appears  that  the  answer  of  one  may  be  read  against  the  other ;  but 
this  cannot  be  done  where  the  fact  of  the  joint  interest  is  the  point 
in  controversy.  In  such  a  case,  a  foundation  must  first  be  laid  by 
showing  prima  facie  that  the  interest  exists,  and  that  being  shown, 
the  answer  is  good  evidence  as  to  any  other  matter  affecting  the 
liability  of  the  parties.  The  answer  stands  upon  the  same  footing 
as  an  admission,  and  where  the  admission  of  a  party  could  not  be 
given  in  evidence  to  charge  another  as  jointly  liable,  his  answer 
cannot  be  read  against  the  latter.  The  subject  is  fully  discussed 
by  Greenleaf  in  his  work  on  evidence;  and  it  is  well  settled  that 
where  two  persons  are  sued  as  partners,  an  admission  of  the  fact  of 
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partnership  by  one  is  not  receivable  against  the  other,  to  prove  the 
partnership.  (1  Greenleaf  Ev.,  sees.  177,  178.)  The  statute 
Mbolishes  bills  of  discovery,  and  substitutes  in  their  place  an  exam- 
ination at  the  trial ;  and  the  right  of  examination  only  extends  to 
matters  of  which  an  answer  in  a  suit  for  a  discovery  is  evidence  at 
common  law.  As  a  general  rule,  no  person  is  allowed  to  testify  in 
favor  of  his  own  interest ;  and  this  rule  applies  with  equal  force, 
whether  the  person  is  a  party  to  the  record  or  a  stranger.  It  is  the 
interest  of  the  witness,  and  not  merely  his  position  upon  the  record, 
that  controls,  and  a  party  cannot  be  examined  as  to  any  matter  in 
which  he  is  interested  in  favor  of  the  party  calling  him.  We  regard 
the  case  of  Washburn  v.  Alden  (5  Cal.  4G3)  as  an  authority  in 
point,  and  we  are  not  aware  that  a  different  construction  has  ever 
been  given  to  the  statute. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial* 


lifURPITY  V.  XAPA  COUNTY. 

Ths  effect  of  the  proTiso  in  the  twelfth  section  of  the  Act  of  1S60.  concerning 
Roads  and  Highways  in  the  counties  of  Humboldt,  Napa  and  Siskiyou,  is  to 
limit  the  power  of  contracting,  in  reference  to  roads  and  highways,  to  the  mode 
there  pointed  out;  and  this  limitation  applies  aa  well  to  the  Board  of  Super- 
visors  as  to  the  overseer ;  and  a  contract  made  in  any  other  manner  is  not  bind- 
ing npon  the  county. 

The  plaintiff  proved  that  he  did  work  and  furnished  materials  for  repairing  a 
public  bridge  in  Napa  county,  at  the  request  of  the  Board  of  Supervisors  of  the 
county,  and  that  the  Board  promised  to  pay  him  for  the  same;  but  he  neither 
proved  nor  attempted  to  prove  a  compliance  with  the  Statute  of  1860  in 
awarding  the  contract :    HeUI,  that  he  was  properly  nonsuited  at  the  trial. 

Where  the  complaint  averred  a  contract  between  plaintiff  and  the  Board  of  Su- 
pervisors on  behalf  of  the  county,  and  the  answer  admitted  a  contract  between 
the  plaintiff  and  another  on  one  side,  and  the  county  on  the  other,  and  averred 
that  this  was  the  only  contract  made  by  the  county  In  relation  to  the  matter, 
and  denied  that  any  other  was  made  by  the  Board  of  Supervisors :  Held,  that 
this  denial  was  sufficient  to  put  the  plaintiff  on  proof  of  the  contract. 

Appeal  from  the  Seventh  Judicial  District. 
Cal.  Repb.  XX. —  32. 
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The  complaint  sets  forth  that  the  plaintiff  in  1860,  "at  the 
instance  and  request  of  the  Board  of  Supervisors  of  the  county  of 
Napa,  duly  authorized  by  law  to  contract  on  behalf  of  said 
county,"  performed  labor  and  furnished  materials  (giving  the 
items  of  each)  for  the  county,  in  repairing  a  bridge  on  one  of  the 
streets  of  Napa  City  —  that  in  consideration  .thereof  the  Board  of 
Supervisors,  on  behalf  of  said  cpunty,  promised  to  pay  plaintiff 
therefor  what  the  same  was  reasonably  worth — that  the  services 
and  materials  were  reasonably  worth  $2,059.50  —  and  that  before 
the  commencement  of  this  action,  plaintiff  presented  the  demand  to 
the  Board  of  Supervisors  for  allowance,  who  refused  to  allow  the 
whole  or  any  part  of  it.    The  complaint  is  verified. 

The  answer,  also  verified,  is  as  follows : 

"  Now  comes  defendant,  and  for  answer  to  plaintiff's  complaint^ 
herein  denies  each  and  every  allegation  therein  contained,,  except 
as  is  hereinafter  specifically  admitted.  And  for  more  specific 
denial,  denies  that  defendant  is  indebted  to  plaintiff  in  the  sum 
of  $2,059.50,  as  claimed  in  complaint,  or  in  any  other  sum 
whatever.  Defendant  denies  that  plaintiff,  at  the  instance  and 
request  of  the  Board  of  Supervisors  of  said  county,  performed  the 
work  and  labor,  and  furnished  the  materials  therefor,  set  out  in 
plaintiff's  complaint,  or  that  said  Supervisors  ever  undertook  and 
2)romised  to  pay  plaintiff  therefor,  as  set  out  in  complaint,  or  in 
any  other  manner  than  is  hereinafter  admitted  and  set  forth. 

"Defendant  also  denies  that  said  Board  of  Supervisors  ever 
rejected  plaintiff's  bill  for  said  services,  as  charged  in  plaintiff's 
complaint,  or  in  any  other  manner  whatever.  Wherefore  defendant 
gays  plaintiff  ought  not  to  be  permitted  to  further  prosecute  his  said 
action,  and  prays  that  defendant  may  have  judgment  for  costs  herein 
incurred  and  expended.  Defendant,  further  answering,  avers  that 
on  the  tenth  day  of  May,  1860,  plaintiff,  and  one  John  Williston> 
entered  into  a  contract  with  defendant  for  the  erection  of  two  cer- 
tain stone  bridges  in  said  county,  one  of  which  bridges  is  the  same 
mentioned  in  plaintiff's  complaint ;  and  that  by  the  terms  of  said  con- 
tract, said  plaintiff  and  Williston  undertook  and  bound  themselves  to 
furnish  the  materials  and  erect  said  bridge,  according  to  plans  and 
specifications  on  file  in  the  office  of  the  County  Clerk  of  said  county^ 
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and  to  complete  the  same,  on  or  before  the  first  day  of  October, 
18G0 ;  and  that,  according  to  the  terms  of  said  contract,  said  plain- 
tiff and  Williston  were  to  furnish  the  best  quality  of  stone  and  other 
materials  for  said  bridge,  and  to  erect  the  same  in  a  workmanlike 
manner,  and  to  the  satisfaction  of  the  Board  of  Supervisors,  or  of 
the  Superintendent  to  be  by  them  appointed.  That  besides  the  con- 
tract above  mentioned,  no  contract  was  made  with  plaintiff  concern- 
ing said  bridge  whatever,  and  that  the  work  and  labor  charged  to 
have  been  performed  by  plaintiff  on  said  bridge,  is  part  and  parcel 
of  the  labor  and  materials  furnished  and  performed  by  said  plain- 
tiff and  Williston,  in  their  said  contract,  except  as  hereinafter  set 
forth  as  follows,  to  wit:  In  rounding  off  the  piers  of  said  bridge,' 
and  the  laying  of  a  quantity  of  stone  and  gravel  around  the  piers, 
of  said  bridge,  for  which  last  services  defendant  agreed  to  pay  said 
plaintiff  and  Williston  a  reasonable  compensation  therefor.  De- 
fendant admits  that  the  price  charged  for  rounding  the  piers  of 
paid  bridge,  in  plaintiff's  complaint,  is  reasonable  and  just.  But 
liot  being  advised  as  to  the  quantity  of  stone  and  gravel,  if  any,  de 
jiosited  by  plaintiff,  or  of  the  value  thereof,  denies  that  plaintiff 
perfonned  the  services,  and  also  that  the  same  w-ere  worth  the 
amount  charged  therefor  by  plaintiff,  or  any  other  sum.  And  de-' 
f endant  expressly  denies  that  the  said  Board  of  Supervisors,  or  any 
other  authorized  agent  of  defendant,  ever  contracted  with  plaintiff 
therefor,  except  as  above  set  forth.  Wherefore,  defendant  avers  and 
submits  to  this  Honorable  Court,  that  plaintiff  ought  not  to  be  al- 
lowed further  to  prosecute  this  said  action.  Because  defendant  says 
that  if  defendant  is  liable  to  pay  for  the  services  mentioned  in  plain- 
tiff's complaint,  that  the  same  is  due  and  owing  to  plaintiff  and 
Williston  jointly,  and  not  to  plaintiff  alone.  Wherefore,  defendant 
prays  this  Honorable  Court  for  an  order  commanding  said  Willis- 
ton to  be  made  a  party  plaintiff  herein,  so  that  the  rights  of  this 
defendant  may  be  protected,  under  the  terms  of  said  contract  above 
set  forth,  between  plaintiff  and  W^illiston,  and  this  defendant. 

"  Defendant  furtlier  avers  and  charges,  that  neither  the  plaintiff, 
nor  plaintiff  and  Williston,  is  entitled  to  recover  of  defendant  any- 
thing for,  or  on  account  of  said  bridge,  according  to  the  terms  of 
said  contract :  1st.  Because  defendant  avers  that  the  said  bridgd  is 
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still  unfinished.  2d.  Because  the  said  materials  and  work  upon- 
said  bridge  were  insufficient,  and  not  in  accordance  with  tenns  of 
said  contract.  3d.  Because  the  material  used  in  the  construction 
of,  as  well  as  the  labor  performed  upon  said  bridge,  were  not  satis- 
iactory  to,  nor  approved  bv  the  Board  of  Supervisors,  nor  by  the 
agents  of  said  Board,  as  bv  the  terms  of  said  contract  it  was 
expressly  pi-ovided  for;  and  4th.  Because  said  plaintiff  and  said 
Wiiliston  have  already  been  paid  by  defendant  in  full,  for  all  the 
work,  labor  and  materials  used  and  employed  by  them  in  the  con- 
struction of  said  brido-o." 

The  Road  Law  of  18(50,  referred  to  in  the  opinion,  will  be  found 
on  page  forty-two,  of  the  laws  of  1860,  and  the  twelfth  section  is 
as  follows.  '*  The  Boad  Overseers  of  their  respc(»tive  districts 
shall  cause  all  tlio  public  highways  within  their  districts  to  be  kept 
clear  of  obstructions  and  in  good  repair,  causing  banks  to  be  graded, 
bridges  and  causeways  to  be  made,  when  the  same  may  be  necessary 
to  keep  the  same  in  good  repair  and  to  renew  them  when  destroyed, 

*  *  providrd^  That  the  building  of  bridges  and  repairing 
thereof,  when  the  estimated  cost  exceeds  fifty  dollars,  shall  be  let 
at  public  auction  by  the  Overseer,  to  the  lowest  responsible  bidder, 
under  the  direction  of  the  Board  of  Supervisors,  after  ten  days 
])ublic  notice  posted  in  three  public  places  in  the  district,  and, 
when  required  by  the  Board  of  Supei-visors,  shall  let  any  other 
contract  for  the  repair  of  roads  or  bridges,  as  by  them  directed." 

When  tlie  case  was  called  for  trial,  plaintiff  moved  for  a  judg- 
ment in  his  favor,  on  the  pleadings ;  which  motion  was  overruled 
and  exception  taken  by  plaintiff.  Plaintiff  then  introduced  his  evi- 
dence, from  which  it  appeared  that  there  had  never  been  any 
Avritten  contract  concerning  the  work  for  which  the  suit  was 
brought;  that  plaintiff  had  been  before  the  Board  of  Supervisors 
on  several  occasions,  and  conversed  with  them  about  making  cer- 
tain repairs  on  the  bridge,  and  had  been  told  by  them  to  proceed 
and  do  the  work  and  he  should  be  paid  for  it ;  that  the  work  was 
done  by  plaintiff,  and  was  of  the  value  stated  in  complaint ;  that 
one  of  the  Supervisors  was  frequently  present  while  the  work  was 
going  on,  giving  directions  in-  regard  to  it  It  was  admitted  that 
the  work  was  upon  a  public  highway. 
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On  proof  of  this  cbnraoter,  plaintifiF  rested.  Defendant  niovcHl 
for  a  nonsuit,  which  was  granted;  and  from  the  judgment  of  non- 
suit plaintiff  appeals. 

II  art  son  &  Stoney,  for  Appellants. 

I.  The  Court  erred  in  denying  plaintiiFs  motion  for  judgment 
on  the  pleadings,  the  material  allegations  of  the  complaint  being  all 
admitted  hy  the  pleadings. 

The  first  denial  of  the  answer  is  not  good,  being  a  general  denial 
of  the  allegations  of  a  verified  complaint.     (Pr.  Act,  Sees.  4G,  65.) 

The  next  denial. is  not  good,  being  a  denial  of  indebtedness,  antl 
not  of  the  ^*  facts  from  which  the  indebtedness  follows  as  a  conclu- 
sion of  law."   (Curtis  v.  Richards  et  ah,  9  Cal.  33.) 

The  other  denials  are  all  qualified  denials  and  negative  pregnants 
and  do  not  put  in  issue  any  specific  fact.     {Woods  v.  Whitney,  21^ 
Bar.  190;  Gas  Company  v.  San  Francisco,  9  Cal.  468;  Hensley 
V.  Tartar,  14  Id.  506.) 

II.  In  the  present  case  there  is  no  question  as  to  the  Board  of 
Supervisors,  the  fact  that  the  services  were  rendered  by  plaintiff, 
(^r  that  the  same  were  beneficial  to  the  county,  and  actually  enjoyed ; 
for  besides  the  admission  that  the  work  was  ])erformed  on  a  bridge 
situated  upon  a  public  road,  used  as  such  by  the  ])ublic,  the  evi- 
dence shows  that  the  work  was  absolutely  necessary  to  preserve  the 
bridge. 

In  Hayden  v.  Middlesex  Turnpike,  (10  Mass.  K.  397)  the 
Supreme  Court  of  Massachusetts  decided  that  assumpsit  would  lie 
against  a  corporation,  when  there  is  an  express  stipulation  by  an 
agent  of  the  corporati'on,  or  a  duty  arising  from  his  act  or  request, 
if  such  agent  act  within  his  authority.  (See  also  on  same  point, 
Dunn  V.  The  Rector  of  St.  Andrew's  Church,  14  Johns.  117; 
12  Johns.  227;  5  Wheat.  326;  Parsons  on  Contracts,  vol.  1,  p. 
118.) 

Edgerton  &  Edgerton,  for  Respondent. 

The  plaintiff  seeks  to  recover  upon  an  express  contract  with 
defendant,  for  the  performance  of  labor  and  furnishing  materials. 
The  answer  denies  that  any  such  contract  as  that  declared  upon 
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was  ever  made.  The  answer,  however  inartificial  and  defective  in 
other  particulars,  does  specifically  put  the  existence  of  the  express 
contract  declared  upon  by  plaintiff  in  issue. 

The  plaintiff  sought  to  sustain  his  case  in  the  Court  below  by 
oral  testimony,  raising  an  implied  contract.  This  was  incompetent. 
The  statute  clearly  defines  the  mode  of  making  a  contract  by  a 
Board  of  Supervisors,  and  without  the  observance  of  certain 
formalities  required  by  statute,  such  as  publishing  for  bids,  &c., 
no  contract  entered  into  by  a  Board  of  Supervisors  is  of  any 
validity.  (See  Statute  of  1860,  p.  46,  sec.  12 ;  Cond.  R  vol  6,  p. 
458 ;  Christopher  v.  Mayor  N.  Y.,  13  Barb.  558.) 

In  this  case  there  is  no  evidence  of  any  contract  whatever.  The 
only  competent  evidence  of  the  acts  of  the  Board,  is  the  record  of 
their  proceedings.  (See  Taylor  v.  Henry,  2  Pick.  307;  6  Id. 
6;  Denning  v.  Roome,  6  Wend.  651;  Wells  v.  Bartlett,  11  Mass. 
477;  State  v.  Grove,  Martin,  43;  State  v.  McAlpin,  4  Iredell, 
140.) 

No  record  of  the  acts  of  the  Board  of  Supervisors  was  intro- 
duced in  this  case,  and  the  nonsuit  was  properly  granted. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
Norton,  J.  concurring. 

The  plaintiff  sues  to  recover  the  sum  of  $2,059.50,  for  work 
done  and  materials  furnished  in  repairing  a  bridge,  and  alleges  that 
the  work  was  done  and  the  materials  furnished  at  the  request  of  the 
Board  of  Supervisors.  The  twelfth  section  of  the  Act  of  1860, 
concerning  roads  and  highways  in  the  counties  of  Humboldt,  Napa 
and  Siskiyou,  empowers  the  Road  Overseer  to  make  contracts  for 
purposes  of  this  character;  but  provides  that  the  building  and 
repairing  of  bridges,  when  the  estimated  cost  exceeds  fifty  dollars, 
shall  be  let  by  him  at  public  auctior,  under  the  direction  of  the 
Board  of  Supervisors,  to  the  lowest  responsible  bidder,  after  ten 
days  public  notice,  etc  The  effect  of  this  provision  is  to  limit  the 
power  of  contracting  in  such  cases  to  the  mode  thus  pointed  out ; 
and  this  limitation  applies  as  well  to  the  Board  of  Supervisors  as  to 
the  Overseer,  and  a  contract  made  in  any  other  manner  is  not  bind- 
ing upon  the  county.    (Zottman  v.  City  and  County  of  San  Fran- 
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ciscOj  20  Oal.  66.)  The  plaintiff  proved  a  request  by  the  Board, 
accompanied  by  a  promise  to  pay,  but  neither  proved  nor  attempted 
to  prove  a  compliance  with  the  statute  in  awarding  the  contract,  and 
it  is  clear  that  the  proof  was  not  sufficient  to  recover  upon.  He 
contends,  however,  that  he  was  entitled  to  judgment  upon  the  plead- 
ings, and  claims  that  none  of  the  allegations  of  the  complaint  are 
put  in  issue  by  the  answer.  The  complaint  must  be  understood  a& 
averring  a  contract  in  accordance  with  the  statute,  and  we  think 
the  answer  sufficiently  denies  the  making  of  such  a  contract  It  is 
awkwardly  drawn,  and  lacks  in  many  respects  the  perspicuity  and 
precision  desirable  in  a  pleading;  but  it  denies  in  a  plain  and  un- 
equivocal form  the  making  of  any  contract  with  the  plaintiff.  It 
admits  a  contract  with  the  plaintiff  and  one  Williston,  and  avers 
that  this  was  the  only  contract  made  by  the  defendant  in  relation  to 
the  matter,  and  denies  that  the  Board  of  Supervisors  made  any 
other.  This  was  sufficient  to  put  the  plaintiff  upon  proof  of  the  con- 
tract, and  the  evidence  in  the  case  did  not  entitle  him  to  recover. 
The  judgment  is  affirmed. 


THE  PEOPLE  ex  rel.  WETHEKBEE  v.  CAZNEAU. 

A  FXBSON  appointed  by  the  Goyemor  to  fill  a  vacancy  In  tlfe  office  of  Saperln- 
tendent  of  Immigration  for  the  Port  of  San  Francisco,  la  entitled  to  hold  the 
office  until  a  new  appointment  to  fill  the  office  la  made  by  the  Governor  and 
confirmed  by  the  Senate. 

The  appointment  to  fill  a  vacancy  in  an  office  of  this  character  la  complete,  so 
far  as  the  Governor  is  concerned,  npon  the  delivery  of  the  commission,  and 
requires  no  confirmation  by  the  Senate.  The  Governor  cannot,  after  the  com* 
mission  for  the  vacancy  is  issued,  revoke  the  appointment,  or  by  any  act  affect 
the  right  of  the  appointee  to  the  office  for  the  period  prescribed  by  the  statute ; 
that  is,  until  the  Governor  and  Senate  proceed  and  fill  the  office. 

The  duration  of  the  term  of  an  appointee  commissioned  to  fill  a  vacancy  In  the 
office  of  Superintendent  of  Immigration,  is  controlled  by  the  provisions  of 
the  forty-first  section  of  the  act  concerning  officers,  passed  April  28th,  1851. 

The  eighth  section  of  article  five  of  the  Constitution  by  its  terms  only  applies  to 
those  cases  of  vacancies  for  filling  which  no  other  mode  is  provided  "by  the 
Constitution  and  laws,"  and  has  no  application  to  vacancies  the  mode  of 
filling  which  is  provided  by  the  law  of  18S1. 


Digitized  by 


Google       — 


504         SUPKEME  COURT  — JULY  TERM,  1862. 

Weatherbee  v.  Cazneau. 


Appeal  from  the  Fourth  Judicial  District. 

Action  in  the  nature  of  a  quo  warranto  to  try  the  right  of  the 
defendant,  Thomas  N.  Cazneau,  to  the  office  of  Superintendent  of 
Immigration  for  the  Port  of  San  Francisco. 

The  facts  as  found  by  the  Court  below  are  substantially  as  follows : 
On  the  seventh  day  of  February,  1861,  Walter  M.  Harvey  was 
appointed  by  the  Governor  to  the  office  of  Superintendent  of  Immi- 
«i;ration  for  the  Port  of  San  Francisco,  which  appointment  was  on 
same  day  confirmed  by  the  Senate,  and  said  Harvey  was  commis- 
sioned to  hold  said  office  for  two  years,  and  immediately  entered 
upon  the  discharge  of  its  duties  and  continued  to  discharge  them 
until  his  death,  which  occurred  on  the  eighteenth  day  of  August, 
1861.  On  the  nineteenth  of  August,  1861,  Thomas  N.  Cazneau, 
the  respondent,  was  appointed  by  the  Governor  and  duly  commis- 
sioned to  fill  the  vacancy  occasioned  by  the  death  of  Harvey,  and 
on  the  same  day  qualified  by  taking  tl^o  oath  of  office  and  giving 
the  bond  as  required  by  law,  and  immediately  Entered  upon  the  dis- 
charge of  the  duties  of  the  office. 

On  the  eighth  day  of  January,  1862,  the  then  Governor  of  the 
State  of  California  sent  to  the  Senate  a  communication  on  the  sub- 
ject of  the  appointment  of  the  respondent,  of  which  the  following  is 
a  copy: 

"  State  of  California,  Executive  Department, 
"  Sacramento,  January  8th,  1852. 
"To  the  Honorable  the  Senate  of  California: 
.    "  I  have  to  inform  your  Honorable  Body,  that  on  the  nineteenth 
day  of  August,  1861,  I  appointed  and  commissioned  Thomas  N. 
Cazneau,  Superintendent  of  Immigration  for  the  Port  of  San  Fran- 
cisco, in  tlie  place  of  Walter  M.  Harvey,  deceased,  and  respect- 
fully ask  his  confirmation. 

"  John  G.  Downey,  Governor." 

Tliis  message  was,  by  order  of  the  Senate,  made  the  special  order 
of  the  day  —  first  for  January  14th,  1862,  and  afterwards  for  Jan- 
uary 2l3t,  1862.  On  the  last  named  day,  the  hour  for  the  special 
order  for  considering  the  message  having  arrived,  the  Senate  went 
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into  executive  session,  and  on  motion  the  following  message  of 
Governor  Stanford,  relating  to  the  same  subject,  was  taken  up : 

"  State  of  California,  Executive  Department, 
"  Sacramento,  January  21st,  1862. 

*^  To  the  Honorable  the  Senate  of  the  State  of  California: 

"  The  appointment  of  Thomas  X.  Cazneau  as  Superintendent 
of  Immigration,  whose  name  has  been  submitted  to  the  Senate  for 
(jonfirmation,  is  hereby  withdrawn. 

"  Leland  Stanford,  Governor." 

The  President  pro  tern,  decided  that  the  latter  message  took  the 
whole  subject  matter  from  the  power  of  the  Senate,  from  which 
decision  an  appeal  was  taken,  and  the  question  being — Shall  the 
decision  of  the  Chair  stand  as  the  judgment  of  the  Senate,  the  roll 
w' as  called  with  the  following  result :  ayes  sixteen,  noes  twenty-one. 

The  message  of  Governor  Downey  was  then  considered.  The 
question  being — Will  the  Senate  advise  and  consent  to  the  ap- 
pointment of  Thomas  IT.  Cazneau  as  Superintendent  of  Immigra- 
tion for  the  port  of  San  Francisco?  the  roll  was  called  with  the 
following  result:  ayes  twenty-three,  noes  thirteen;  and  so  the 
appointment  was  confirmed. 

On  the  fourteenth  day  of  May,  1862,  the  Legislature  adjourned 
sine  die. 

On  the  twenty-ninth  day  of  May,  1862,  the  Governor,  Leland 
Stanford,  appointed  Seth  H.  Wetherbee,  the  relator,  as  Superin- 
tendent of  Immigration  for  the  port  of  San  Francisco,  and  on  the 
same  day  issued  to  him  a  commission  for  the  office,  providing  that 
said  Wetherbee  should  hold  the  office  until  the  end  of  the  next 
session  of  the  Legislature.  This  conmiission  was  received  by 
Wetherbee  on  the  second  day  of  June,  1862,  and  on  the  same  day 
he  qualified  by  taking  and  subscribing  the  oath,  and  executing  the 
bond  required  by  law.  Before  the  conmiencement  of  this  action 
the  relator  demanded  of  respondent  the  books  and  papers  pertain- 
ing to  the  office,  and  also  that  he  should  cease  to  discharge  its 
duties,  with  which  demands  the  respondent  refused  to  comply,  but 
continued  to  exercise  the  duties  of  the  office. 
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The  following  is  a  copy  of  the  forty-first  section  of  the  Act 
concerning  officers,  passed  April  28th,  1851.  "Vacancies  that 
may  happen  in  offices,  the  appointment  of  which  is  vested  in 
the  Governor  and  Senate,  or  in  the  Legislature,  shall  be  filled  by 
the  Governor  during  the  recess  of  the  Legislature,  by  granting 
commissions  that  shall  expire  whenever  the  Governor  and  Senate 
or  the  Legislature  shall  appoint  a  person  or  persons  to  fill  said 
Yrffices/' 

The  respondent  had  judgment  in  the  Court  below,  and  the 
relator  appeals. 

A.  M.  Crane,  for  Appellant 

J.  TV.  C  off  roth,  and  Hall  McAllister,  for  Respondent 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J.  con- 
curring. 

In  February,  1861,  Harvey  was  appointed  Superintendent  of 
immigration  for  the  port  of  San  Francisco,  for  the  period  of  two 
years.  In  August,  1861,  Harvey  died,  and  the  respondent,  Caz- 
rieau,  was  appointed  and  commissioned  by  Governor  Downey  to  fill 
the  vacancy  in  the  office  thus  occasioned.  Cazneau  immediately 
qualified,  and  entered  upon  the  duties  of  the  office.  On  the  eighth 
of  January,  1862,  Governor  Downey  sent  a  message  to  the  Senate, 
informing  that  body  of  the  appointment,  and  requesting  its  confir- 
It' at  ion.  The  Senate  postponed  the  consideration  of  this  message 
until  the  twenty-first  of  the  month.  On  that  day,  Governor  Stan- 
ford, the  successor  of  Governor  Downey,  sent  .a  message  to  the 
Senate,  withdrawing  "the  appointment."  The  Senate,  however, 
proceeded  and  confirmed  it  On  the  fourteenth  of  May  the  Leg- 
ij-lature  adjourned  sine  die,  and  on  the  twenty-ninth  of  the  same 
month  Governor  Stanford  appointed  Wetherbee,  the  relator.  Su- 
perintendent of  Immigration,  and  issued  a  commission  to  him. 
On  the  second  of  June,  Wetherbee  qualified,  by  taking  the  pre- 
scribed oath,  and  executing  the  required  bond,  and  demanded  of 
(he  respondent  possession  of  the  office  and  its  books  and  papers, 
which  was  refused.  The  present  proceeding  is  to  try  the  right  of 
the  parties  to  the  office. 
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The  appointment  of  a  Superintendent  of  Immigration  for  the 
port  of  San  Francisco  for  a  full  term  is  vested  by  the  statute  in  the 
Governor  and  Senate ;  that  is  —  it  is  to  be  made  by  the  Governor, 
by  and  with  the  advice  and  consent  of  the  Senate.  (Laws  of  1860, 
chap.  57,  sec.  1.)  Vacancies  in  offices,  where  the  original  power 
of  appointment  is  thus  vested,  are  to  be  filled  by  the  Governor  dur- 
ing the  recess  of  the  Legislature,  by  granting  commissions  which 
shall  expire  whenever  the  Governor  and  Senate  shall  make  appoint- 
ments to  fill  the  ofiices.  (Act  concerning  Offices  of  April  28th, 
1851,  sec.  41.)  The  appointment  of  Cazneau,  being  for  a  vacancy, 
was  complete,  so  far  as  the  Governor  was  concerned,  upon  the 
delivery  of  the  commission.  The  Governor  could  not  afterwards 
revoke  the  appointment,  or  by  any  act  affect  the  right  of  the  ap- 
pointee to  the  office  for  the  period  prescribed  by  the  statute  —  that 
is,  until  the  original  appointing  power  —  the  Governor  and  Senate 
—  should  act  and  fill  the  office.  The  temporary  appointment  re- 
quired no  confirmation  of  the  Senate.  That  body  could  neither 
add  to  nor  take  from  its  validity  by  any  confirmation  or  rejection. 
That  body  had  nothing  to  do  with  it.  The  request,  therefore,  made 
by  Governor  Downey  of  the  Senate  to  confirm  the  appointment, 
and  the  attempt  of  Governor  Stanford  to  withdraw  the  appoint- 
ment, were  both  proceedings  which  could  in  no  respect  affect  the 
rights  of  the  appointee. 

No  attempt  was  made  to  fill  the  office  during  the  session  of  the 
Senate.  The  Governor,  who  in  such  matters  must  take  the  initia- 
tive, never  made  any  nomination  to  the  Senate  for  the  office.  The 
Governor  having  thus  failed  to  act  during  the  session  of  the  Sen- 
ate, could  not  fill  the  office  by  appointment  after  its  adjournment. 
Without  the  advice  and  consent  of  the  Senate,  he  could  not  fill  the 
office ;  without  such  advice  and  consent  he  could  only  fill  a  vacancy 
in  the  office,  and  the  vacancy  in  the  office  in  question  was  already 
filled  by  the  appointment  of  the  respondent.  His  commission  did 
not  expire  upon  the  adjournment  of  the  Legislature  by  force  of 
the  eighth  section  of  article  five  of  the  Constitution.  That  section 
only  declares  that  "  when  any  office  shall,  from  any  cause,  become 
vacant,  and  no  mode  is  provided  by  the  Constitution  and  laws  for 
filling  such  vacancy,  the  Governor  shall  have  power  to  fill  such 
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vacancy,  by  granting  a  commission,  which  shall  expire  at  the  end 
of  the  next  session  of  the  l^egislature,  or  at  the  next  election  by 
the  people."  This  section,  by  its  very  terms,  only  applies  to  those 
cases  of  vacancies  for  filling  which  no  other  mode  is  provided  **by 
the  Constitution  and  laws."  By  the  act  concerning  offices  of  1851, 
another  mode  is  provided  for  filling  the  vacancy  in  an  office  like 
that  of  Superintendent  of  Immigration,  and  the  duration  of  the 
appointment  is  prescribed.  The  commission  for  the  vacancy  shall 
expire,  says  the  statute,  whenever  the  Governor  and  Senate  shall 
appoint  a  person  to  fill  the  office.  (Sec.  41.)  It  was  entirely 
competent  for  the  Legislature  to  thus  fix  the  duration  of  the  com- 
mission. The  office  was  created  by  law,  and  the  mode  in  which 
the  office  and  vacancies  therein  should  be  filled  was  matter  purely 
of  legislative  discretion.  The  power  of  the  Governor,  under  the 
clause  of  the  Constitution,  did  not  therefore  arise  in  the  present 
case. 

Our  conclusion  is  that  the  respondent,  by  virtue  of  his  appoint- 
ment from  Governor  Downey,  is  entitled  to  the  office  until  the 
Governor  and  Senate  proceed  to  fill  it.  (See  Story  on  the  Con- 
stitution, Sees.  1558  and  1559;  United  t^iates  v.  Kirkpairick,  9 
Wheat.,  720;  Opinions  of  the  Attorney  General,  2  vol.,  336,  4 
vol.,  31  and  362.) 

Judgment  affirmed. 

NoKTOis',  J.  delivered  the  following  concurrent  opinion: 

I  do  not  think  it  necessary  to  decide  whether  the  act  of  Gover- 
nor Downey  in  informing  the  Senate  of  his  appointment  of  Cazneau 
as  Superintendent  of  Immigrants,  and  asking  for  his  confirmation 
was  nugatory ;  or  w^hether  it  may  not  be  considered  as  a  nomination 
to  the  office ;  nor  whether,  if  it  be  considered  as  a  nomination,  his 
successor  in  office.  Governor  Stanford,  had  the  right  to  withdraw 
such  nomination  before  it  had  been  acted  upon  by  the  Senate.  If 
it  was  a  sufficient  nomination,  and  if  that  nomination  could  not  bo 
withdrawn  by  Governor  Stanford,  then  Cazneau  holds  the  office  by 
appointment  of  the  Governor  and  the  Senate.  But  if  it  was  nor  a 
valid  nomination,  or  if  it  w^as  properly  withdrawn  before  being 
Jictod  upon  by  the  Senate  (it  being  conceded  that  no  other  person 
has  been  appointed  by  the  Governor  and  the  Senate  to  fill  the  office 
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made  vacant  by  the  death  of  Harvey)  tlien  Cazneaii  still  holds  the 
office,  by  virtue  of  the  commission  ^iven  to  him  by  Governor 
I)o\\Tiey  during  the  recess  of  the  Legislature,  under  the  effect  of 
section  forty-one  of  the  **  Act  concerning  Offices,"  passed  April 
28th,  1851.  The  particular  phraseology  of  this  section  was  not 
adverted  to  on  the  argument  of  this  case,  nor  is  it  alluded  to  in  the 
briefs  filed  by  the  cmnisel  on  either  side.  The  argument  has  been 
confined  to  the  provisions  of  section  eight  of  article  five  of  the  Con- 
stitution, by  which  the  duration  of  a  commission  issued  in  a  case 
contemplated  by  that  section  is  limited  to  the  expiration  of  the  next 
session  of  the  Legislature,  or  to  the  next  election  by  the  people. 
This  limitation  is  not  contained  in  section  forty-one  of  the  Act  con- 
cerning offices,  but,  by  that  section,  the  commission  given  by  the 
(Jovemor  continues  in  force  until  the  Governor  and  Senate  shall 
appoint  a  person  to  fill  the  office.  It  may  be  that  it  was  not  the 
purpose  of  the  Legislature,  by  section  forty-one  of  the  Act  con- 
cerning Offices,  to  give  to  such  a  commission  a  longer  duration  than 
that  specified  in  section  eight  of  article  five  of  the  Constitution: 
but  such  longer  duration  is  plainly  given  by  the  language,  and  I  do 
not  see  that  this  Act  of  the  Legislature  is  in  contravention  of  any 
direct  provision  of  the  Constitution,  though  it  is  not  altogether  in 
harmony  with  the  spirit  of  the  above-m:^ntioned  section  of  that 
instrument. 

I  therefore  concur  in  the  judgment  of  affirmance. 


McCABE  V.  GREY  et  al 

When  a  creditor,  having  a  debt  due  him  secured  by  mortf^flj^e.  assigned  the  debt 
and  mortgage,  a  judgment  in  favor  of  a  third  person  against  the  creditor 
purchased  by  the  debtor  after  the  assignment,  but  l)efore  notice  of  It  to  him, 
constitutes  an  offset  pro  tanio  to  the  debt  in  an  action  upon  it  by  the  assignee. 

Whether  the  term  •'  conveyance,"  as  used  in  the  Act  of  1850  concerning  Convey- 
ances,  includes  an   assignment  of  a   mortgage. —  Query. 

I'nder  the  Act  of  1850  concerning  Conveyances,  the  recording  of  a  conveyance  Is 
constructive  notice  to  none  except  subsequent  purchasers  and  mortgagees. 
The  words  "  shall  impart  notice  to  all  persons  of  the  contents  thereof,"  In  the 
twenty -fifth  section,  are  controlled  by  the  provision  immediately  following  in 
the  same  section,  that  "-subsequent  purchasers  and  mortgagees  shall  be  deemeil 
to  purchase  with  notice." 
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Appeal  from  the  Twelfth  Judicial  District. 

This  action  is  brought  by  James  McCabe  against  Cyril  V.  Grey 
and  his  wife,  and  a  subsequent  mortgagee,  to  foreclose  a  mortgage 
executed  by  Grey  and  wife  to  one  Corvvin,  the  assignor  of  plaintiff, 
upon  a  lot  in  San  Francisco,  as  security  for  the  payment  of  $1,150 
and  interest  due  from  Grey  to  said  Corwin ;  and  the  complaint  asks 
for  a  sale  of  the  mortgaged  property,  and  a  judgment  against 
defendant  Grey  for  any  deficiency  after  application  of  the  proceeds 
of  the  sale  to  payment  of  the  demand. 

The  answer  of  C.  V.  Grey  sets  up  the  transfer  to  him  of  the 
judgments  mentioned  in  the  Judge's  findings  copied  below,  and 
claims  that  their  amount  should  be  offset  against  the  demand  of 
plaintiff.  The  case  was  tried  by  the  Court  without  a  jury,  and  the 
following  is  a  copy  of  that  portion  of  the  finding  of  facts  by  the 
Court  material  to  the  points  involved  on  the  appeal. 

"  That  the  defendants  Cyril  V.  Grey  and  Sarah  Maria  Grey,  his 
wife,  duly  executed  and  delivered  to  Joseph  R.  Corwin  the  mort- 
gage described  in  the  complaint  and  amended  complaint  in  tliis 
cause,  on  the  eighteenth  day  of  April,  A.  D.  1859.  And  that  said 
Cyril  V.  Grey  and  Sarah  Maria  Grey,  his  wife,  on  the  twenty-sixth 
day  of  April,  A.  D.  1859,  duly  acknowledged  the  execution  of  said 
mortgage,  and  the  said  mortgage  was  duly  recorded  in  the  office  of 
the  County  E-ecorder  of  said  City  and  County  of  San  Francisco,  on 
the  twenty-sixth  day  of  July,  A.  D.  1859. 

"  That  said  Cyril  V.  Grey  and  his  wife  were  in  possession  of 
the  lands  described  in  said  mortgage,  at  and  before  the  date  of 
said  mortgage,  and  are  yet  in  possession  of  the  same. 

"That  afterwards,  to  wit:  on  the  thirteenth  day  of  August, 
A.  D.  1859,  the  said  Corwin  did,  for  a  valuable  and  sufficient  con- 
sideration, execute  under  his  hand  and  seal,  in  due  form  of  law,  an  I 
deliver  to  the  said  plaintiff,  an  assignment  of  the  said  mortgage  last 
aforesaid,  and  all  moneys  due  thereon,  and  that  on  the  same  day 
last  aforesaid,  the  said  Corwin  duly  acknowledged  the  execution  of 
said  assignment,  and  that  said  assignment  was  duly  recorded  on 
the  twenty-fifth  day  of  August,  A.  D.  1859,  in  said  County  Eecord- 
er^s  office,  and  that  said  plaintiff  was,  at  the  time  of  the  coni- 
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mencement  of  this  suit,  and  still  is,  the  owner  of  said  mortgagee 
last  aforesaid,  and  entitled  to  the  moneys  due  thereon. 

"  That  on  the  twenty-sixth  day  of  April,  1859,  John  E.  Brophy 
and  John  H.  Shermier  commenced  an  action  in  the  Twelfth  Dis- 
trict Court  against  Joseph  R.  Corwin,  the  assignor  of  the  plaintiff, 
and  on  the  twelfth  day  of  August,  1859,  an  attachment  was  issued 
in  said  action,  and  by  virtue  thereof,  on  the  thirteenth  day  of 
August,  1859,  all  moneys  due  or  to  become  due  by  the  defendant 
C.  V.  Grey  to  said  Corwin  were  duly  attached  by  the  Sheriff  of  the 
City  and  County  of  San  Francisco. 

"That  on  the  seventeenth  day  of  September,  a  judgment  was 
recovered  in  said  suit  against  said  Corwin,  for  the  sum  of  $569, 
with  interest  at  ten  per  cent,  per  annum,  and  sixty-six  dollars 
costs;  and  that  on  the  thirteenth  day  of  April,  A.  D.  1860,  an 
execution  was  issued  on  said  judgment,  and  by  virtue  thereof,  the 
Sheriff  of  said  city  and  county,  on  the  thirteenth  day  of  April, 
1860,  attached  all  moneys  due  or  owing  by  C.  V.  Grey,  (defend- 
ant) to  said  Joseph  R.  Corwin. 

"That  the  garnishee  process  issued  on  the  twelfth  day  of 
August,  1859,  in  the  suit  of  Brophy  et  al.  v.  Corwin  et  ah,  Tvas 
served  on  the  said  Cyril  V.  Grey,  at  eleven  o'clock  A.  M.,  on  the 
thirteenth  of  August,  1869,  after  the  execution  of  the  assignment 
of  said  Corwin  to  said  plaintiff  of  the  said  mortgage,  etc,  described 
in  the  complaint. 

"  That  on  the  eleventh  day  of  January,  1859,  judgment  was 
recovered  in  the  Justice's  Court  of  the  Third  District  of  the  City 
and  County  of  San  Francisco,  by  J.  F.  Miller,  against  the  said 
Joseph  R.  Corwdn,  for  the  sum  of  $101.50  and  interest,  and  nine 
dollars  costs.  And  thereafter,  on  the  thirteenth  day  of  April, 
A,  D.  1860,  an  execution  was  duly  issued  on  said  judgment,  and 
by  virtue  thereof,  on  said  thirteenth  day  of  April,  1860,  F.  A, 
Shroder,  Constable  of  the  Second  Township  of  said  city  and 
county,  levied  on  all*  moneys  due  by  C.  V.  Grey  to  said  Corwin. 

"  That  the  said  judgments  in  favor  of  Miller,  and  of  Brophy, 
and  Shermier,  were  duly  sold,  assigned  and  transferred,  on  tho 
twentieth  day  of  April,  1860,  to  the  defendant  C.  V.  Grey. 

"  That  the  defendant  Cyril  V.  Grey  had  no  actual  notice  that 
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said  Corwin  had  made  any  assignment  of  the  indebtedness  of  said 
Grey  to  said  Corwin,  or  of  the  mortgage  to  secure  the  same,  imtil 
the  sixteenth  day  of  May,  A.  D.  1860,  on  which  daj  he  was  notified 
of  said  assignment  by  the  plaintiff  in  this  suit. 

'*That  there  is  due  on  the  said  mortgage  so  assigned  to  said 
plaintiff,  the  sum  of  eleven  hundred  and  fifty  dollars,  principal, 
and  two  hundred  and  ninety  dollars  and  thirty-seven  cents  interest 
thereon,  up  to  this  twenty-fourth  day  of  December,  A.  D.  1860, 
making  in  all  the  sum  of  $1,440.37." 

As  conclusion  of  law,  tne  Court  found  that  the  judgments 
assigned  to  defendant  C.  V.  Grey  could  not  be  offset  by  him 
against  the  plaintiff's  demand  in  this  action,  and  plaintiff  accord- 
ingly had  judgment  according  to  the  prayer  of  his  complaint,  frcrni 
which  judgment  defendants  appeal. 

Sidney  V,  Smith,  for  Appellant. 

I.  By  force  of  the  general  rules  of  law,  and  of  the  statute  of 
3850  relative  to  bonds  and  due  bills,  and  the  Practice  Act,  the 
mortgagor  Grey  had  the  right  to  set  off  the  judgments  against  the 
mortgagee  acquired  before  notice  of  the  assignment  to  plaintiff. 
(Hubbard  v.  Turner,  2  McLean,  5*]4;  Clute  v.  Robinson,  2  Johns. 
E.,  594;  Laws  of  1850,  p.  332,  sec.  5  of  Practice  Act) 

II.  There  is  no  law  which  authorizes  assignments  of  mortgages 
to  be  recorded,  and  the  record  in  this  case  was  therefore  a  nullity. 

III.  If  it  be  admitted,  however,  that  an  assignment  of  a  mort- 
gage may  be  legally  recorded,  still  the  record  of  it  will  not  impart 
notice,  except  there  be  some  law  which  authorizes  it.  There  is  not 
a  word  in  the  law  of  1851  "concerning  the  office  of  County 
Recorder,"  which  tends  to  give  the  record  in  those  offices  such  an 
effect. 

The  only  law  which  provides  that  those  records  shall  impart 
notice,  is  found  in  the  conveyancing  act  of  1850,  sections  twenty- 
four  and  twenty-five,  as  amended  by  the  law  of  1855;  and  these 
sections,  it  will  be  seen,  only  give  the  effect  of  imparting  notice  to 
a  record  of  conveyances  of  real  estate,  and  of  instruments  in  writ- 
ing setting  forth  an  agreement  to  convey,  or  whereby  real  estate 
may  be  affected. 
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Section  thirty-six  of  the  conveyancing  act  declares  that  the  word 
**  conveyance "  shall  mean  every  instrument  by  which  any  real 
estate  or  interest  in  real  estate  is  created,  aliened^  mortgaged  or 
assigned,  except,  etc 

In  no  sense  of  the  word  is  an  assignment  of  a  mortgage  an  in* 
striiment  which  affects  real  estate;  it  affects  only  the  mortgage 
which  it  assigns,  and  that  is  only  personal  property.  (McMillan 
V.  Richards,  9  Cal.  365;  Naglee  v.  Macy,  9  Cal.  426.) 

IV.  If,  however,  the  Court  shall  be  of  opinion  that  the  record 
does  convey  notice,  then,  under  the  decision  in  Denrds  v.  Bvrritt, 
(6  Cal.  670)  it  is  only  subsequent  purchasers  or  incumbrancers 
who  are  affected  by  it.  The  defendant  Grey  is  neither  the  one  nor 
the  other,  and  therefore  the  record  conveyed  no  notice  to  him. 
{Call  V.  Hastings,  3  Cal.  179.) 

McCahe  and  Fox,  for  Respondents. 

Appellant  insists  that  there  is  no  law  for  recording  an  assign- 
ment of  a  mortgage,  and  that  hence  the  recording  imparted  no 
notice  to  Grey. 

In  answer  to  this  we  say,  that  in  the  "Act  concerning  Convey- 
ances," passed  April  16th,  1850,  section  thirty-six  says: 

"  The  term  conveyance,  as  used  in  this  Act,  shall  be  construed 
to  embrace  every  instrument  in  writing  by  which  any  real  estate 
or  interest  in  real  estate  is  created,  aliened,  mortgaged,  or  as- 
signed, except  wills,"  etc.,  etc 

It  follows,  then,  that  an  assignment  is  a  "  conveyance." 

Section  eighteen  of  said  Act  says  that  the  certificate  of  acknow- 
ledgment, etc,  "  shall  entitle  such  conveyance  to  be  recorded,"  etc 
Here  is  law  for  recording  this  "  conveyance,"  to  wit :  assignment. 

Section  twenty-five  of  said  Act  says :  "  Every  such  *  conveyance,' 
or  instrument  of  writing,  acknowledged  or  proved  and  certified, 
and  recorded  in  the  manner  prescribed  in  this  Act,  shall,  from  the 
time  of  filing  the  same  with  the  Recorder  for  record,  impart  notice 
to  all  persons  of  the  contents  thereof,"  etc.,  etc. 

These  three  sections,  eighteen,  twenty-five,  and  thirty-six,  an- 
swer decisively  appellant's  objection. 

II.  By  a  proper  construction  of  the  statute,  the  recording  of  a 

Cal.  Reps.  XX. —  88. 
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conveyance  imparts  notice  to  all  persons,  and  not  merely  to  sub- 
sequent purchasers  and  mortgagees. 

In  Dennis  v.  Burritt,  (6  Cal.  670)  the  only  question  necessary 
to  be  passed  upon  was,  whether  constructive  notice  was  or  was  not 
sufficient  to  charge  a  party  with  fraud,  etc  It  is  true,  the  Judge 
who  wrote  the  opinion  went  further  than  required  by  the  record, 
and  expressed  an  opinion  upon  the  construction  of  the  twenty-fifth 
section  of  the  conveyancing  act ;  but  this  opinion  is  not  authority, 
and  the  reasoning  in  support  of  it  is  most  unsatisfactory.  To  say 
tKat  because  "subsequent  purchasers  and  mortgagees  shall  be 
deemed  to  purchase  with  notice,"  therefore  the  filing,  etc.,  shall 
not  be  notice,  (when  the  statute,  in  the  plainest  possible  language, 
says  it  shall  be)  is  a  species  of  reasoning  which  I  admit  I  do  not 
understand.  Instead  of  saying,  "  the  second  subdivision  limita  the 
general  words  of  the  first  part  of  the  section,"  it  had  been  more 
appropriate  to  have  said  annihilated,  for  that  is  the  effect  of  this 
dictum  of  the  Chief  Justice  (if  it  has  any  effect).  I  think  it 
evident  that  the  Legislature  intended  exactly  what  they  said — 
that  the  filing,  etc,  shall  be  notice,  etc.  If  they  did  not  mean  it, 
why  did  they  use  that  language  ?  they  could  have  easily  struck  it 
out.  Stare  decisis,  a  principle  which  has  led  to  more  error  than 
any  other  known  to  the  law,  based  upon  the  decision  of  States 
whose  statutes  are  materially  different  from  ours,  is  evidently  the 
mother  of  this  erroneous  dictum. 

If  the  Court  possesses  the  power  to  anihilate  a  portion  of  a 
statute,  and  it  should  be  found  necessary  to  do  so  with  this  Act — 
a  thing  I  think  wholly  uncalled  for — then  I  respectfully  suggest 
that  the  second  subdivision,  instead  of  the  first,  should  be  set  at 
r.ought : 

1.  Because  by  virtue  of  the  terms  of  the  first  subdivision  of  the 
section,  notice  is  imparted  to  all  persons,  by  the  filing  for  record, 
etc.,  and  "subsequent  purchasers  and  mortgagees  "being  included 
in  the  category  (of  "  all  persons")  are  thus  notified  as  fully  as. 
are  any  other  persons;  and  being  thus  notified,  they  would  cer- 
tainly be  deemed  to  "  purchase  with  notice  "  just  as  fully  without 
as  with  the  second  subdivision. 

2.  Because  thereby  the  manifest  intention  of  the  Legislature 
would  be  carried  out,  instead  of  defeated. 
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3.  BGciuise  by  any  other  construction  the  manifest  intention  of 
the  Legislature  is  defeated,  and  a  positive  provision  of  a  plain 
statute  violated  and  set  at  naught,  without  any  suflScient  reason 
therefor. 

4.  Because  gross  injustice  will  be  done  to  many  of  our  citizens, 
if  constructive  notice  cannot  be  given,  as  they  had  a  right  to  sup- 
pose, by  the  terms  of  said  first  subdivision,  it  might  be. 

III.  At  common  law  there  was  no  necessity  for  notice  of  the 
assignment.  (Robinson  v.  Weeks,  1  Code  Reports,  [New  Series] 
311 ;  Davenport  v.  Ludlow,  3  Code  Reports,  66 ;  Countryman  v. 
Boycr,  2  Id.  4;  3  Hill,  228;  3  Howard,  386;  Morgan  v.  Lowe,  5 
Cal.  325;  Beckwith  v.  Union  Bank  of  ^ew  York,  5  Selden,  211.) 
4nd  from  the  above  authorities,  there  appears  to  be  no  necessity  for 
this  notice  under  the  New  York  Code ;  and  as  our  Code  is  almost 
a  transcript  of  that  of-  New  York,  we  claim  that  there  is  no  neces- 
sity for  it  here. 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Norton,  J,  con- 
curring. 

The  defendant  Grey,  being  indebted  to  one  Corwin  in  the  sum 
of  eleven  hundred  and  fifty  dollars,  executed  to  him  a  mortgage 
upon  certain  property  in  the  city  of  San  Francisco  to  secure  its 
payment.  The  mortgage  was  executed  on  the  eighteenth  of  April, 
1859,  and  on  the  thirteenth  of  August,  1859,  Convin  assigned  the 
debt  and  mortgage  to  the  plaintiff ;  and  on  the  twenty-fifth  of  the 
same  month  the  assignment  was  recorded  in  the  office  of  the  County 
Recorder.  The  suit  is  brought  to  recover  the  debt  and  to  fore- 
close the  mortgage,  and  Grey  sets  up  certain  judgments  against 
Corwin  as  counter-claims,  these  judgments  having  been  assigned  to 
him  on  the  twentieth  of  April,  1860.  No  actual  notice  had  then 
been  given  of  the  assignment  to  the  plaintiff,  and  the  question  is 
whether  the  judgments  can  be  relied  upon  as  counter-claims. 

The  fourth  section  of  the  Practice  Act  provides  that  "in  the 
case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-off  or  other  defense, 
existing  at  the  time  of  or  before  notice  of  the  assignment."  This 
Bection  merely  adopts  the  rule  which  has  always  prevailed  in  equity 
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in  such  cases,  and  there  is  no  doubt  that  the  judgments  are  properly 
pleaded  as  counter-claims,  unless  the  record  of  the  assignment  is  to 
he  regarded  as  imparting  notice.  The  Act  concerning  Convey- 
ances declares  that  the  term  "conveyance"  shall  be  construed  to 
embrace  "  every  instrument  in  writing  by  which  any  real  estate  or 
interest  in  real  estate  is  created,  aliened,  mortgaged  or  assigned," 
and  it  is  possible  that  this  provision  is  sufficiently  broad  to  include 
an  assignment  of  a  mortgage.  In  the  view  we  take  of  the  matter, 
however,  it  is  unnecessary  to  detennine  this  point,  as  we  are  satis- 
fied that  the  only  effect  of  recording  a  conveyance  is  to  impart 
notice  to  subsequent  purchasers  and  mortgagees.  It  is  true,  tlie 
Act  provides  that  a  conveyance  "certified  and  recorded,"  etc, 
"  shall  impart  notice  to  all  persons  of  the  contents  thereof ; "  but 
the  effect  of  this  language  is  controlled  by  the  further  provision  that 
"subsequent  purchasers  and  mortgagees  shall  be  deemed  to  pur- 
chase with  notice."  The  "  persons  "  alluded  to  are  persons  acquir- 
ing interests  as  "purchasers  or  mortgagees,"  and  it  was  not  in- 
tended that  the  record  should  be  notice  to  all  the  world,  or  even  to 
purchasers  and  mortgagees  in  relation  to  other  matters.  It  is  notice 
so  far  as  to  protect  the  rights  of  the  party  claiming  under  the  con- 
veyance ;  but  beyond  that  it  has  no  efficacy  for  any  purpose,  and  is 
not  notice,  except  as  to  subsequently  acquired  interests.  This  con- 
struction is  in  accordance  with  the  opinion  expressed  in  Dermis  v. 
Burritt,  (6  Cal.  670)  in  which  case,  however,  no  definite  conclu- 
sion upon  the  subject  was  arrived  at. 

The  result  is  that  Grey  was  entitled  to  the  benefit  of  the  judg- 
ments, as  counter-claims ;  and  the  judgment  of  the  Court  below  is 
reversed,    and  the  cause  remanded  for  a  new  triaL 
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LA  RUE  V.  OPPENHEIMER  et  al. 

Wheue,  In  an  action  of  ejectment,  the  complaint  did  not  directly  aver  a  seisin 
or  ownership  of  the  premises  by  plaintiff,  but  alleged  that  the  plaintilt  by  loca- 
tion, survey  and  certain  other  acts,  acquired  possession ;  and  the  answer  denied 
these  acts,  except  the  survey,  and  denied  that  plaintiflT  acquired  possession  by 
location  "or  in  any  other  manner.'*  Held  that  the  allegation  of  prior  posses- 
sion was  sufficiently  denied  by  the  answer. 

Appeal  from  the  Sixteenth  Judicial  District. 

The  facts  are  stated  in  the  opinion.  The  jury  foimd  a  verdict 
for  defendants,  and  plaintiff  appeals. 

R.  E.  Phelps,  for  Appellant. 

8.  M.  Chase,  for  Respondent. 

XoRTON,  J.  delivered  the  opinion  of  the  court  —  Field,  C.  J. 
and  Cope,  J.  concurring. 

This  is  an-  action  of  ejectment,  in  which  the  plaintiff,  instead  of 
averring  a  seizin  or  ownership  of  the  premises  in  general  terms, 
sets  forth  tliat  he  "  became  the  owner  by  location  and  occupation," 
and  then  avers  a  survey  and  certain  other  acts  tending  to  prove  a 
possession,  and  that  he  continued  to  enjoy  peaceable  possession 
until,  etc,  when  he  was  ousted  by  the  defendants.  The  defend- 
ants deny  that  the  plaintiff  became  the  owner  by  location  and 
occupation,  and  deny  any  knowledge  of  the  sun'ey,  and  deny  that 
the  plaintiff  acquired  any  right  to  or  possession  of  the  premises  by 
location  or  in  any  other  manner ;  and  they  deny  the  ouster.  On  the 
trial,  the  plaintiff  asked  an  instruction  that  the  answer  admitted 
the  prior  possession  of  the  plaintiff,  and  the  entry,  and  ouster, 
which  instruction  was  refused  and  the  plaintiff  excepted. 

The  statements  of  the  complaint  together  only  amount  to  an  alle- 
gation that  the  plaintiff  by  certain  acts  acquired  possession  of  the 
premises.  The  answer  denies  these  acts,  except  the  survey,  and 
denies  that  the  plaintiff  acquired  possession  by  location  "  or  in  any 
other  manner."  We  think  the  allegation  of  prior  possession  was 
sufficiently  denied  by  the  answer,  and  that  the  instruction  was 
properly  refused. 

Judgment  affirmed. 
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THE  PEOPLE  V.  WARREX  MYERS. 

On  a  trial  under  an  indictment  for  murder,  the  defendant  is  presamed  to  be  sane 
until  tlie  contrary  is  made  to  appear;  and  his  insanity,  if  relied  upon  as  a 
defense,  must  be  established  affirmatively  by  a  preponderance  of  proof. 

An  Instruction  asked  by  defendant  on  a  trial  for  murder  to  the  effect  that  if  tha 
evidence  created  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the  sanity 
of  the  defendant  at  the  time  he  committed  the  act,  be  should  be  acquitted  — 
was  proi;>erly  refused. 

Appeal  from  the  Fourteenth  Judicial  District. 
The  facts  are  sufficiently  stated  in  the  opinion, 
McConnell  &  Garber,  for  Appellant 

Where  the  defense  is  insanity,  the  defendant  is  entitled  to  the 
benefit  of  any  reasonable  doubts  on  the  question  of  insanity.  (Con- 
ner V.  McKie,  1  Gray,  Mass.  61  —  cited  in  Leading  Criminal 
Cases,  Vol.  1,  R  &  R  347.) 

The  distinction  is  between  the  burden  of  proof  and  a  prima  facie 
case ;  and  the  making  out  a  prima  facie  case  never  shifts  the  bur- 
den of  proof.  (Story  on  Prom.  IS^otes  181;  2  Greenl.  Ev.  172; 
Delano  v.  Bartlett,  6  Gush.  364;  Tourtellet  v.  Rosebrook,  11  Afet. 
460;  Morrison  v.  Clark,  7  Cush.  213;  Lane  v.  Crombie,  12  Pick. 
177.) 

"  If  the  jury  have  reasonable  doubts  of  defendant's  sanity,  he 
ought  to  be  acquitted."     {State  v.  Marler,  2  Ala.  43.) 

Doubts  of  sanity  amount  to  doubts  of  the  intent,  which  must  al- 
ways be  proved.  (3  Inst.  47;  4  Blackstone  Com.  195;  Hazel's 
Case,  1  Lead.  O.  C.  383.) 

It  is  immaterial  whether  the  testimony  for  the  prosecution  or 
that  for  the  defense  raises  the  doubt;  where  it  is  raised  on  the 
question  of  insanity  by  the  testimony  for  the  people,  the  Court 
should  order -an  acquittal.     {Crawford  v.  State,  12  Geor.  142.) 

The  argument  on  the  other  side  is  that  the  presumption  of  sanity 
shifts  the  burden  of  proof. 

But  all  the  analogies  are  the  other  w^ay :  thup,  the  unexplained  poe- 
session  of  personal  property  stolen,  raises  a  presumption  of  gnilt; 
but  when  rebutting  testimony  is  offered,  the  defendant  Diust  be 
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acquitted,  if  there  remain  on  the  whole  case  a  reasonable  doubt  of 
his  guilt 

"  If  a  reasonable  doubt  is  thrown  on  a  prima  fade  case  of  guilt, 
the  party  accused  is  not  proven  guilty,  beyond  a  reasonable  doubt/' 
(State  V.  Merrick,  19  Maine  398;  State  v.  Bennett,  3  Brevord 
614;  Jones  v.  People,  12  111.  269.) 

Attorney  General,  for  Respondent 

NoBTON,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Cope,  J.  concurring. 

The  defendant  in  this  case  was  indicted  for  the  crime  of  murder, 
and  was  convicted  of  the  crime  of  murder  in  the  second  degree. 

On  the  trial,  the  defendant's  counsel  requested  the  Court  to  give 
the  following  instruction :  "  Third.  If  the  jury  believe  from  the 
evidence  that  there  exists  a  reasonable  doubt  as  to  the  sanity  of 
the  defendant  at  the  time  of  the  commission  of  the  act  charged  in 
the  indictment,  they  must  acquit  the  defendant."  The  Court  re- 
fused so  to  instruct,  and  gave  the  following  explanation  of  the 
ground  of  such  refusal:  "Defendant's  third  instruction  is  re» 
fused,  for  the  reason  that  defendant  must  be  presumed  to  be  sane 
until  the  contrary  is  made  to  appear ;  and  preponderating  evidence 
is  necessary  to  establish  his  insanity,  a  mere  doubt  of  his  sanity 
not  being  sufficient."  To  t^is  refusal,  and  the  charge  in  explana- 
tion, the  defendant  excepted,  and  now  presents  this  ruling  of  the 
Court  as  a  ground  of  error  on  which  he  asks  a  new  trial. 

The  correctness  or  incorrectness  of  this  ruling  is  supposed  to 
depend  upon  the  solution  of  the  question  as  to  where  the  burden  of 
proof  rests.  On  the  one  hand  the  argument  is,  that  intention  is  the 
essence  of  crime,  and  that,  if  the  accused  was  insane,  he  was  inca- 
pable of  a  criminal  intent;  and  hence,  if  upon  the  whole  proofs  the 
jury  have  a  reasonable  doubt  of  the  sanity  of  the  accused,  a  crime 
is  not  proved.  That  although  sanity  is  to  be  presumed,  yet  that 
presumption  onlv  stands  in  place  of  other  proof  of  a  fact  which  the 
prosecution  is  bound  to  establish;  and  if  proof  is  given  sufficient  to 
raise  a  doubt  of  that  fact,  the  result  is  that  an  essential  fact  to  con- 
stitute the  offense  is  not  proved  beyond  a  reasonable  doubt    Ou 
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the  other  hand  the  argument  is,  that  sanity  is  not  a  fact  to  be 
affirmatively  aetablished  by  the  prosecution.  That  the  law  relat- 
ing to  crimes  rests  upon  the  presumption  of  sanity ;  and  if  it  does 
not  exist  in  any  particular  case,  it  is  an  exception,  and  its  absence 
is  to  be  proved  by  the  party  asserting  it. 

Upon  authority,  this  question  appears  to  be  clearly  settled  against 
the  defendant.  Many  cases  to  this  effect  are  collected  at  page  111, 
vol.  1,  of  Leading  Criminal  Cases ;  although  the  editors,  as  appears 
at  page  369,  incline  upon  theory  to  a  contrary  opinion.  We  can 
see  no  sufficient  reason  for  adopting  a  rule  of  evidence  different 
from  that  established  by  the  cases  to  which  we  have  referred. 

If  the  burden  of  proving  the  existence  of  insanity  rests  upon 
the  accused,  it  follows  that  this  fact  must  be  satisfactorily  estab- 
lished, and  that  is  by  a  preponderance  of  proof.  The  fact  is  not 
proved  by  raising  a  doubt  whether  it  exists  or  not. 

We  do  not  think  this  question  has  practically  so  much  import- 
ance as  is  sometimes  attributed  to  it.  There  cannot  be  any  great 
difference  between  the  character  of  the  proof  which  is  sufficient  to 
establish  insanity  to  the  satisfaction  of  a  jury  by  a  preponderance 
of  evidence,  and  that  which  is  sufficient  to  displace  the  presumption 
of  sanity  and  raise  a  reasonable  doubt  of  its  existence. 

Two  other  exceptions  were  taken,  but  are  not  insisted  upon  in 
the  appellant^s  brief,  and  we  think  them  not  well  taken. 

Judgment  affirmed. 


BRADY  V.  BROWX. 

Trx  decision  of  a  referee  upon  a  question  of  fact  will  not  he  set  aside  where  the 
evidence  upon  such  question  Is  conflicting,  and  where  the  testimony  of  some 
of  the  witnesses,  if  credited,  supports  the  finding. 

Appeai.  from  the  Fourth  Judicial  District. 

The  only  question  raised  in  this  case  was  the  sufficiency  of  the 
evidence  to  sustain  the  report  of  the  referee,  and  the  character  of 
the  testimony  is  sufficiently  stated  in  the  opinion. 
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R.  R.  Provines,  for  Appellant 

Holldday  and  Cary,  for  Eespondents, 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
KoRTON,  J.  concurring. 

The  appeal  in  this  case  is  from  a  judgment  rendered  upon  the 
report  of  a  referee.  The  suit  was  brought  to  obtain  a  settlement 
of  the  accounts  of  a  partnership  which  had  existed  between  the 
plaintiff  and  the  defendant  Brown.  Brown  answered,  claiming 
that  the  accounts  had  been  fully  settled ;  and  the  referee  so  found, 
and  reported  a  judgment  accordingly.  The  only  point  made  is, 
that  the  decision  of  the  referee  was  contrary  to  the  evidence. 

It  is  unnecessary  to  repeat  what  we  have  so  frequently  laid  down 
as  a  rule  of  action  in  cases  of  this  character.  The  counsel  for  the 
plaintiff  contends  that  the  case  does  not  come  within  this  nile,  and 
that  the  evidence  was  legally  insufficient  to  warrant  the  conclusion 
drawn  from  it.  He  claims  that  there  was  no  evidence  showing  the 
terms  of  the  alleged  settlement,  and  nothing  to  indicate  that  there 
had  been  a  final  adjustment  and  a  balance  struck.  We  differ,  how- 
ever, as  to  the  effect  of  the  evidence  in  this  respect,  and  see  no 
such  insufficiency  as  amounted  in  point  of  law  to  a  failure  of  proof. 
It  is  impossible  to  believe  the  testimony  of  Davis,  and  avoid  the 
conclusion  that  there  had  been  a  full  and  complete  settlement  5  and 
we  cannot  undertake  to  say  that  the  referee  did  wrong  in  acting 
upon  this  testimony.  At  the  time  the  settlement  is  claimed  to  have 
been  made,  the  plaintiff  was  negotiating  for  a  sale  of  his  interest, 
and  the  persons  proposing  to  buy  required  as  a  preliminary  matter 
an  adjustment  of  the  partnership  affairs.  The  witness  states  that 
the  parties  met  for  that  purpose,  and  after  considerable  discussion 
came  to  an  agreement ;  and  that  the  plaintiff  thereupon  effected  a 
sale.  The  sale  comprised  all  his  interest  in  the  property  and  busi- 
ness of  the  partnership,  the  purchasers  assumin<r  the  payment  of 
the  partnership  debts  to  a  specified  amount.  These  debts  were 
owing  in  the  county  of  Santa  Cruz,  and  in  the  city  of  San  Fran- 
cisco, and  an  estimate  was  made  of  the  amount  of  indebtedness  at 
each  of  those  places.     It  was  agreed  that,  in  case  the  indebtedness 
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should  exceed  the  estimate,  Brown  should  be  responsible  for  the 
excess  in  San  Francisco,  and  the  plaintiff  for  the  excess  in  Santa 
Cruz.  There  was  some  controversy  as  to  the  extent  of  their 
respective  interests;  but  it  was  finally  settled  that  the  interests 
should  be  considered  equal,  and  the  sale  was  made  upon  that  basis. 
These  appear  to  have  been  the  only  matters  involved  in  a  settle- 
ment, and  if  we  credit  the  testimony  upon  the  subject^  we  must 
regard  the  settlement  as  a  complete  and  final.  The  evidence  on 
behalf  of  the  plaintiff  tends  to  prove  that  no  settlement  was  made, 
but  the  case  as  presented  to  us  is  simply  that  of  a  conflict  of  testi- 
mony. 

The  judgment  is  affirmed. 


SOULE  V.  RITTER  et  dl. 

Tai  doctrine  of  previous  decisions  as  to  the  conclusiveness,  on  a  second  appeal, 
of  a  decision  upon  points  of  law  made  by  this  Court  In  the  same  case  on  a 
former  appeal,  recognized  and  applied. 

tn  the  opinion  upon  a  former  appeal  of  the  case  at  bar,  the  Supreme  Court  used 
the  following  language :  "  If  the  contractors  did  the  work  (meaning  certain 
extra  work)  with  the  knowledge  of  Ritter,  and  after  Bitter's  mortgage,  and 
Ritter  Interposed  no  objection,  then  we  think,  under  the  contract  between 
Howard,  Miller  and  Dawes,  It  would.  In  equity,  be  a  charge  upon  the  mort- 
gaged property.  Otherwise,  It  would  not,'*  and  reversed  the  Judgment,  and 
remanded  the  cause  "for  the  purpose  of  determining  this  sole  question  ao- 
cording  to  the  principles  of  this  opinion.**  Held,  that  on  the  second  trial, 
the  knowledge  of  Ritter  was  a  fact  to  be  litigated  and  determined,  as  well  at 
whether  or  not  he  Interposed  objections. 

And  It  further  appearing  that  this  Court  had  before  It,  on  the  former  appeal,  all 
facts  necessary  to  determine  the  question  of  constructive  knowledge  on  the 
part  of  Ritter:  Held,  that  the  question  for  determination  upon  the  new  trial 
awarded  was  as  to  his  (Rltter's)  actual  knowledge. 

Appeal  from  the  Fourth  Judicial  District 

The  facts  are  sufficiently  stated  in  the  opinion,  and  in  the  pre-* 
vious  reports  of  the  same  case  in  7  Cal.  675,  and  14  Id.  247. 

Shattuch,  Spencer  &  Reichert,  for  Appellant 
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I.  The  language  of  the  decision  by  this  Court  on  the  former 
appeal,  (14  Cal.  247)  taken  in  connection  with  the  facts  appearing 
in  the  record  on  that  appeal,  neither  requires  nor  permits  an  in- 
quiring upon  the  second  trial  into  the  question  of  knowledge  by 
Ritter  of  the  performance  of  the  extra  work. 

The  Court  must  have  intended  to  submit  only  the  question  as  to 
the  interposition  of  objections  by  Ritter;  for  the  facts  appearing 
in  the  former  record  showed  clearly  that  Ritter  was  diargeable 
with  knowledge. 

II.  If  the  question  as  to  Ritter's  knowledge  was  a  proper  sub- 
ject of  examination  in  the  lower  court,  then  proof  by  plaintiff 
either  of  actual  or  of  constructive  knowledge  was  sufficient;  and 
the  record  shows  that  Ritter  had  knowledge  of  the  specifications  in 
the  original  contract,  and  that  the  principal  work  was  being  done 
under  it,  and  hence  he  was  in  a  position  where  he  was  bound  to 
make  inquiries  concerning  the  extra  work ;  and,  whether  he  actu- 
ally knew  of  it  or  not,  is  by  conclusive  presumption  of  law  charge- 
able with  a  knowledge  which  a  proper  diligence  would  have  gained. 

III.  The  evidence  shows  actual  knowledge  upon  Ritter's  part 
of  the  performance  of  the  extra  work,  as  well  as  of  the  contract 
under  which  it  was  performed. 

/.  B.  Hart,  for  Respondent. 

XoRTON,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Cope,  J.  concurring. 

This  action  has  been  heretofore  twice  before  this  Court,  under 
the  title  of  8oule  et  al.  v.  Dawes  et  al.  Upon  the  last  occasion,  a 
question  was  presented  as  to  certain  "extra"  work,  as  to  which 
the  Court  said :  "  If  the  contractors  did  the  work  (meaning  the 
"  extra  "  work)  with  the  knowledge  of  Ritter,  and  after  Ritter's 
mortgage,  and  Ritter  interposed  no  objection,  then  we  think,  under 
the  contract  between  Howard  and  Wilber  and  Dawes,  it  would  in 
equity  be  a  charge  upon  the  mortgaged  property.  Otherwise,  it 
would  not."  The  Court  then  reversed  the  judgment,  and  re- 
manded the  cause  "  for  the  purpose  of  determining  this  sole  ques- 
tion according  to  the  principles  of  this  opinion." 
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Upon  the  retrial  under  this  order  the  referee  found:  "  That  at 
the  time  said  extra  work  was  ordered  and  done,  the  said  Hitter  had 
no  knowledge  that  the  same  was  ordered,  nor  that  the  same  was 
being  done;"  and  a  decree  was  accordingly  entered  to  the  effect 
that  the  claim  for  said  extra  work  was  not  a  lien  upon  the  premises 
as  against  the  mortgage  of  Ritter. 

The  plaintiff  has  appealed  and  insists.  1.  That  the  only  matter 
to  be  tried  was  whether  Ritter  objected  to  the  extra  work. 

This  is  claimed,  upon  the  ground  that  the  Supreme  Court  had 
the  fact  before  it  that  Ritter  knew  the  terms  of  the  contract,  and 
which  provided  for  extra  work,  and  that  he  dealt  with  the  prop- 
erty during  the  progress  of  the  work,  and  hence  was  chargeable 
with  notice  of  any  devio^tions  from  the  specifications  of  the  con- 
tract, and  of  course  with  knowledge  that  extra  work  was  done; 
and  therefore,  that  the  only  matter  that  the  Supreme  Court  could 
have  intended  should  be  tried,  was  whether  Ritter  objected  to  this 
extra  work.  But  the  language  of  the  opinion  is  too  simple  and 
direct  to  admit  of  this  construction.  It  is  impossible  to  suppose 
the  Court  to  have  been  so  negligent  as  to  have  used  the  language 
it  did,  if  the  only  point  it  intended  to  have  inquired  into  was 
simply  whether  Ritter  objected.  If  this  had  been  all  that  was 
intended,  there  could  have  been  no  difficulty  in  so  saying;  and  it 
certainly  would  have  been  so  said  distinctly  in  a  decision  reversing 
the  case,  on  the  main  points,  because  the  Court  below  had  misinter- 
preted a  former  decision. 

2.  That  the  finding  was  against  the  evidence,  as  to  the  fact  of 
knowledge  by  Ritter  that  the  extra  work  was  being  done. 

The  substance  of  the  appellant's  argument  upon  this  point  is, 
that  Ritter  having  knowledge  of  the  specification  in  the  original 
contract,  and  having  knowledge  that  the  principal  work  was  being 
done,  he  is  chargeable  with  knowledge  of  the  extra  work  being  done, 
because  he  was  so  situated  as  to  be  bound  to  make  the  necessary 
inquiries ;  and  if  not  strictly  so  chargeable,  it  is  a  necessary  pre- 
sumption from  these  facts  that  he  did  know  of  the  extra  work. 

As  to  the  first  branch  of  this  argument,  we  agree  with  the  ref- 
eree, that  the  opinion  of  this  Court  in  remanding  the  case  plainly 
indicates  that  the  inquiry  was  to  be  as  to  the  actual  knowledge  of 
Ritter.     The  facts  from  which  a  constructive  knowledge  on  the 
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part  of  Ritter  is  claimod  to  arise  were  before  the  Court,  and  it 
would  not  have  directed  a  trial  of  this  fact  if  its  existence  was 
already  established.  It  is  not,  therefore,  necessary  to  inquire 
whether  the  knowledge  which  Ritter  had,  as  to  the  contract  and 
the  progress  of  the  work  under  it,  was  of  that  character  which 
should  have  put  him  upon  inquiry,  and  charges  him  with  knowledge 
of  the  extra  work.  It  must  be  taken  to  be  decided  that  actual 
knowledge  was  deemed  necessary  to  affect  the  rights  of  Ritter  iu 
this  case. 

The  second  branch  of  this  argument  depends  upon  a  consideration 
of  the  proper  weight  and  effect  to  be  given  to  various  circumstances 
proved,  and  the  testimony  of  several  witnesses;  with  regard  to 
which  we  should  not  be  authorized  to  disturb  the  finding  of  the 
referee,  as  they  are  not  in  their  nature  conclusive  of  the  fact,  nor 
do  we  think  that  the  referee  erred  in  his  estimate  of  their  effect. 

Judgment  affirmed. 


PEOPLE  V.  CABANNES  et  d. 

When  In  a  criminal  proceeding  a  Justice  of  the  Peace  exacts,  and  the  defendants 
give,  a  secarlty  In  the  form  of  a  bond  on  appeal  which  the  statute  does  not 
reqnlre,  no  liability  results  from  Its  execution. 

A  Justice  of  the  Peace,  on  conviction  of  certain  parties  of  the  offense  of  fraudu- 
lent and  malicious  mischief,  rendered  a  Judgment  imposing  a  fine,  and  in  de- 
fault of  payment.  Imprisonment  in  the  county  Jail.  For  the  purpose  of  per- 
fecting an  appeal,  defendants  gave  a  bond  reciting  a  money  Judgment  (of  the 
same  amount  as  the  fine)  and  binding  the  sureties  for  its  payment,  and  setting 
forth  substantially  the  conditions  required  In  an  undertaking  on  appeal  tor 
the  County  Court  in  civil  cases :  Held,  In  an  action  against  the  sureties  on  the 
bond,  after  affirmance  of  the  Justice's  Judgment,  that  the  Instrument  was  not 
authorized  by  the  statute,  and  that  no  action  could  be  maintained  upon  It 

Appbai-  from  the  Twelfth  Judicial  District. 

The  complaint  in  this  action  sets  forth  that  on  the  nineteenth 
day  of  April,  1861,  Thomas  Mclfabb  and  three  others  were  tried 
in  a  Justice's  Court  in  San  Mateo  county,  for  the  offense  of  "  fraud- 
ulent and  malicious  mischief,"  and  a  verdict  of  "  guilty ''  rendered 
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against  them  by  the  jury;  that  upon  the  verdict,  the  Justice 
entered  a  judgment  "  that  said  defendants  each  pay  a  fine  of  one 
hundred  dollars,  and  that  in  default  of  such  payment  the  said 
defendants  be  imprisoned  in  the  county  jail  of  said  county  of  San 
Mateo  for  the  period  and  term  of  fifty  days ; "  that  "  the  defend- 
ants in  said  action  being  then  and  there  desirous  of  appealing  from 
the  said  decision  of  said  Justice  to  the  County  Court  of  the  said 
coimty  of  San  Mateo,  gave  and  filed  due  notice  thereof,  and  the 
defendants  herein,  Jean  Cabannes  and  B.  G.  Lathrop,  for  the  pur- 
pose of  enabling  the  defendants  therein  to  perfect  their  said  appeal 
and  stay  the  execution  of  said  judgment,  executed,  delivered  and 
filed  their  certain  undertaking,"  a  copy  of  which  undertaking  was 
attached  to  the  complaint,  and  is  as  follows. 

"  State  of  California: 

''  In  the  Jvstice's  Court,  third  township,  in  and  for  the  county  of 
San  Mateo. 

"Know  all  men  by  these  presents,  that  we,  Louis  Dertigues, 
Thomas  McNabb,  Andrew  McKenzie  and  Peter  Sarlot,  as  prin- 
cipals, and  Jean  Cabannes  and  B.  G.  Lathrop,  as  securities,  are  held 
and  firmly  bound  unto  the  people  of  the  State  of  California,  execu- 
tors, administrators  and  assigns,  in  the  full  sum  of  four  hundred 
dollars,  to  the  payment  of  which  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally  firmly  by  these  presents.  Signed  with  our  hands  and 
sealed  with  our  seals,  this  third  day  of  May,  A.  D.  1861. 

"  The  condition  of  the  above  undertaking  is  this :  that  whereas 
the  said  People  of  the  State  of  California  obtained  a  judgment 
against  the  said  Dertigues,  McKabb,  McKenzie  and  Sarlot,  before 
J.  W.  Turner,  Esq.,  Justice  of  the  Peace  of  the  township  and 
county  aforesaid,  on  the  third  day  of  ^lay,  A.  D.  1861,  for  four 
hundred  dollars  and  costs;  and  whereas  the  above  bounden  Der- 
tigues, McNabb,  McKenzie  and  Sarlot  are  desirous  of  appealing 
from  the  decision  of  the  said  Justice  to  the  County  Court  of  the 
county  of  San  Mateo;  now  if  the  above  bounden  Dertigues, 
McNabb,  McKenzie  and  Sarlot  shall  well  and  truly  pay,  or  cause 
to  be  paid,  the  amount  of  the  said  judgment  and  all  costs,  and 
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obey  any  order  the  said  County  Court  may  make  therein,  if  the 
&aid  appeal  be  withdrawn  or  dismissed,  or  pay  the  amount  of  any 
judgment  and  all  costs  that  may  be  recovered  against  the  said  ap- 
pellants in  the  said  County  Court,  and  obey  any  order  the  said 
Court  may  make  therein,  then  this  obligation  to  be  null  and  void ; 
otherwise,  in  full  force  and  virtue. 

"Jeane  Cabannes,   [Seal.] 
"B.  G.  Lathkop.      [Seal.] 
"Approved  this  third  day  of  May,  A.  D.  1861. 

"  J.  W.  TuBNEB,  Justice  of  the  Peace." 
With  the  justification  of  the  sureties  attached  in  the  usual  form. 

The  complaint  further  shows  that  the  bond  was  approved  and 
accepted  by  the  Justice,  execution  stayed  and  appeal  perfected; 
that  at  the  July  term  of  the  County  Court  the  case  was  heard  on 
appeal,  and  the  judgment  of  the  Justice's  Court  affirmed;  that 
neither  the  defendants  in  the  criminal  proceeding  nor  the  sureties, 
the  present  defendants,  have  paid  any  portion  of  the  fines  impose<l 
by  the  judgment;  and  that  by  reason  of  these  facts  the  defendants 
have  become  liable  to  pay  the  sum  of  four  hundred  dollars  to  the 
people  of  the  State. 

To  this  complaint  the  defendants  demurred,  on  the  ground  that 
it  contained  no  cause  of  action  against  them. 

The  Court  overruled  the  demurrer,  and  defendants  declining 
to  answer,  rendered  judgment  against  them  for  the  amount 
claimed,  from  which  judgment  defendants  appeal. 

R.  H.  Lloyd,  for  Appellants. 

The  only  right  the  magistrate  had  to  take  the  bond  was  that 
which  he  had  acquired  by  virtue  of  the  statute. 

The  statute  only  authorized  him  to  take  a  particular  kind  of 
bond  or  recognizance ;  so  far  as  he  varies  from  the  statute  he  acts 
without  authority. 

It  has  been  said  the  bond  was  good  at  common  law;  but  the 
rule  is,  that  "where  the  condition  would  impose  a  greater  bur- 
den on  the  obligor  than  the  statutory  form  allows,  or  where  the 
obligor  is  not  allowed  all  the  defenses  and  privileges  he  is  allowed 
by  the  statute,  in  such  cases  the  bond  is  not  good. 
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In  this  case  the  statute  allows  the  defendants  to  render  their  bod- 
ies in  execution  of  the  judgment;  the  undertaking  does  not  give 
them  this  privilege;  and  therefore,  by  the  rule  above  stated,  it  is 
tiot  good.     (Act  concerning  Appeals  in  Criminal  Cases,  sec.  516.) 

C.  M.  Fox,  for  Respondent. 

The  judgment  in  the  criminal  case  was  not  a  judgment  of  im- 
prisonment, (as  it  might  have  been)  nor  was  it  a  judgment  of  fine 
and  imprisonment,  (as  it  might  have  been).  It  was  a  judgment  of 
fine  only,  in  the  strict  sense  of  the  law.  The  imprisonment  was 
merely  the  incident,  and  not  the  judgment.  It  was  imposed  merely 
as  security  for,  and  as  a  means  of  enforcing  the  payment,  and  not 
as  a  part  of  the  judgment  Nor  had  the  defendant  the  alternative 
of  fine  or  imprisonment.  It  simply  gave  the  people  the  right  to 
seize  the  persons  as  well  as  the  property  of  defendants,  for  the 
purpose  of  making  the  fine.  Under  such  a  judgment,  on  appeal- 
ing, they  were  compelled  to  give,  and  we  to  accept,  a  bond  to  pay 
the  judgment,  not  to  surrender  themselves  in  execution;  the 
omount  of  the  judgment  appealed  from  being  fixed  by  law,  as  the 
penalty  of  the  bond,  and  the  sum  in  which  defendants  should  be 
admitted  to  bail.     (Wood's  Dig.  310,  sec.  514.) 

Section  five  hundred  and  sixteen,  cited  by  appellant,  gives  the 
form  of  a  recognizance,  not  on  appeal,  but  where  a  defendant  ia 
held  to  answer  before  conviction. 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J.  con- 
curring. 

This. is  an  action  upon  a  paper  purporting  to  be  an  appeal  bond 
in  a  criminal  case.  The  Criminal  Practice  Act  does  not  require  a 
bond  on  appeal,  and  we  regard  the  paper  in  question  as  of  no  force 
or  effect.  The  provisions  relied  on  to  sustain  it  are  those  relating 
to  bail,  but  an  examination  of  these  provisions  will  show  that  a  dif- 
ferent security  is  contemplated.  The  case  was  tried  before  a  Jus- 
tice of  the  Peace,  and  a  judgment  rendered  imposing  a  fine,  and 
in  default  of  payment,  imprisonment  in  the  county  jail.  The  bond 
recites  a  money  judgment,  and  binds  the  sureties  for  its  payment ; 
setting  forth  substantially  the  conditions  required  in  an  undertake 
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ing  on  appeal  to  the  County  Court  in  civil  cases.  Section  five  hun- 
dred and  fourteen  of  the  act  referred  to  provides  that  "  after  con« 
viction  and  upon  an  appeal,  the  defendant  may  be  admitted  to  bail 
as  follows.  1.  If  the  appeal  be  from  a  judgment  imposing  a  fine 
only  on  the  recognizance  of  bail,  that  he  will  pay  the  same,  or  such 
part  of  it  as  the  appellate  Court  may  direct,  if  the  judgment  be 
affirmed  or  modified,  or  the  appeal  be  dismissed.  2.  If  judgment 
of  inii)risonraent  have  been  given,  that  he  will  surrender  himself  in 
execution  of  the  judgment,  upon  its  being  affirmed  or  modified,  or 
upon  the  appeal  being  dismissed."  This  section  prescribes  the 
terms  to  be  complied  with  in  giving  bail,  and  it  is  obvious  that  the 
seoond  subdivision  is  the  one  to  be  considered  in  determining  the 
effect  of  the  bond.  The  Jugtice  seems  to  have  regarded  the  judg- 
ment as  imposing  a  fine  only,  and  the  counsel  for  the  people  con- 
tends that  this  is  the  proper  view  to  take  of  it  It  is  plain,  however, 
that  the  imprisonment  is  as  much  a  part  of  the  judgment  as  the 
fine ;  and  to  be  relieved  from  that,  an  obligation  to  pay  the  fine  was 
not  necessary.  In  taking  the  bond,  the  Justice  has  exacted  a 
security  which  the  statute  does  not  require ;  and  such  being  the  case 
we  are  of  opinion  that  no  liability  resulted  from  its  execution. 
The  judgment  is  reversed,  and  the  cause  remanded. 


XAGLEE  V.  PACIFIC  WHARF  COMPANY. 

An  assignment  of  shares  of  stock,  in  a  corporation  formed  under  the  Act  of  1858, 
by  a  mere  delivery  of  the  certificate  of  stocic  without  a  transfer  on  the  hooka 
of  the  corporation,  is  invalid  aa  against  a  subsequent  purchaser  of  the  stock 
at  sale  on  execution  against  the  assignor^  without  notice  of  the  assignment 

Weslon  V.  The  Bear  River  and  Auburn  Water  and  Mining  Co,  (6  Cal.  186)  affirmed 
on  the  principal  of  stare  deoitit. 

Appbai.  from  the  Fourth  Judicial  District 

This  is  an  action  to  recover  the  value  of  eighteen  shares  of  stock 
issued  bv  the  defendant,  a  corporation  organized  under  the  Act  of 
1853,  to  W.  P.  C.'Stebbins,  the  assignor  of  plaintiff.     The  com- 

Cal.  Rkps.  XX.— 84 
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plaint  alleges  an  assignment  to  plaintiff,  and  a  refusal  by  defend- 
ant to  transfer  the  stock  to  plaintiff  on  its  books,  and  recognize  him 
as  the  owner  of  the  shares. 

The  defense  is,  that  prior  to  the  demand  by  plaintiff  to  transfer 
on  the  books  the  shares  assigned  to  him,  they  had  been  sold  to  a 
bona  fide  purchaser  at  sale  on  execution  against  the  assignor. 

The  Court  by  whom  the  case  was  tried,  without  a  jury,  found 
the  facts  as  follows : 

^^  That  the  defendant  has  been  since  the  eleventh  day  of  June, 
A.  D.  1855,  a  corporation  duly  organized  under  the  laws  of  the 
State  of  California. 

*'  That  on  the  tenth  day  of  July,  A.  D.  1855,  one  W.  P.  C. 
Stebbins  was  the  legal  owner  of  eighteen  shares  of  the  capital 
Ft<K»k  of  said  cor]>oration,  of  the  nominal  value  of  one  hundred  dol- 
lars per  share,  which  stood  in  the  name  of  said  Stebbins  on  tho 
books  of  said  corporation,  and  for  which  said  defendant  on  said 
eleventh  day  of  June,  1855,  issued  to  said  Stebbins  a  certificate 
in  the  usual  form,  certifying  that  said  Stebbins  was  entitled  to 
eighteen  shares  of  the  capital  stock  of  said  corporation,  transfer- 
able only  on  the  books  of  said  company  upon  the  surrender  of  such 
certificate. 

**  That  on  the  said  tenth  day  of  July,  A.  D.  1855,  said  Stebbins, 
for  a  valuable  consideration,  assigned  and  transferred  said  shares 
of  said  stock  and  the  certificate  thereof  to  said  plaintiff,  by  deliver- 
ing to  him  the  said  certificate  thereof,  and  executing  to  him  a 
power  of  attorney  to  transfer  said  stock;  that  no  notice  of  said 
transfer  was  given  to  said  company  until  the  twenty-ninth  day  of 
March,  A.  D.  1860;  that  after  said  transfer,  said  Stebbins  con- 
tinued to  act  as  trustee  of  said  company,  the  by-laws  of  which  re- 
quire a  trustee  to  be  a  stockholder. 

"That  on  the  twelfth  day  of  February,  A.  D.  1859,  said  eight- 
(»en  shares  of  stock  were  duly  and  regularly  attached  by  virtue  of 
a  writ  of  attachment  issued  out  of  the  Twelfth  District  Court,  in 
the  action  of  Sim^.on  P.  Christy  v.  W.  P.  C.  Stehhins,  claiming 
judgment  against  said  Stebbins  for  the  sum  of  $1,456;  that  after 
the  levy  of  said  writ  of  attachment,  and  on  the  twentieth  day  of 
May,  A.  D.  1859,  judgment  was  rendered  in  said  action  in  favor  of 
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said  Christy  against  said  Stebbins,  upon  which  judgment,  after  a 
motion  for  a  new  trial  was  refused,  execution  was  issued,  and  said 
shares  of  stock  levied  upon  and  duly  and  regularly  sold  by  the 
Sheriff  of  San  Francisco  city  and  county,  on  the  24th  day  of  Mav^ 
A.  D.  1860. 

"  That  said  stock  was  purchased  at  said  sale  by  N.  G.  Kittle,  a 
bona  fide  purchaser,  without  notice,  who  paid  for  the  said  shares 
the  market  value  thereof,  received  a  certificate  of  sale  therefor, 
and  received  from  said  company  a  certificate  of  said  stock  in  the 
usual  form. 

"  That  on  the  twenty-ninth  day  of  March,  A.  D.  1860,  the  agent 
of  said  plaintiff  presented  the  certificates  of  said  shares  of  said 
stock,  together  with  the  necessary  power  of  attorney,  to  the  secre- 
tary of  said  company  at  the  ofiice  of  the  same,  and  requested  said 
secretary  to  transfer  said  stock  to  said  plaintiff  on  the  books  of  the 
rtaid  company,  and  demanded  a  new  certificate  of  said  stock  to  be 
issued  to  said  plaintiff;  which  said  secretary  refused  to  do,  on  the 
ground  that  the  same  had  been  attached  in  the  action  of  Christy  v. 
Stebbins.'' 

On  these  facts  the  Court  below  gave  judgment  for  the  defend- 
ant, from  which  plaintiff  appeals. 

Delos  Lake,  for  Appellant. 

I.  The  sale  and  transfer  of  stock  by  Stebbins  to  Naglee  by 
transfer  of  the  certificates  was  good  and  valid  as  between  the  par- 
ties.    (Compiled  Laws,  275,  sec.  9,  12.) 

II.  The  sale  being  valid  between  the  parties,  is  equally  so  as  to 
all  the  world  except  purchasers  in  good  faith. 

III.  The  levy  under  the  attachment  and  execution  did  not 
defeat  the  pledgee's  title,  because  such  levy  was  good  for  no  more 
than  the  debtor's  actual  interest,  whether  legal  or  equitable.  ( Wes- 
ton V.  Bear  River  &  Auburn  Co.  6  Cal.  425,  overruling  decision  in 
same  case,  in  5  Cal.  186 ;  United  Stales  v.  Cutis,  1  Sumner,  C.  C., 
153;  United  States  v.  Vaughan,  3  Binney,  394;  Bank  of  Utica  v. 
Smalley,  2  Cow.  777;  Commercial  Bank  v.  Kortright,  22  Wend. 
3G2;  Tvihill  v.  Dubois,  4  John.  216;  In  the  matter  of  Hour,  1 
Paige,  125;  Ells  v.  Tousley,  li  280;   White  v.  Carpenter,  2 
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Paige,  217,  266;  Keirsted  v.  Avery,  4  Id.  9;  Bacha/n  v.  Sumner, 
2  Barb.  Chan.  166;  Wilkes  v.  Harper,  Id.  388.) 

IV.  The  defendant's  refusal  to  transfer  the  stock  renders  it 
liable  to  the  plaintiff  for  all  damages  which  he  sustained  thereby, 
which  in  this  case  is  the  value  of  the  stock.  (Commercial  Bcmk 
V.  KoHright,  22  Wend.  348.) 

H.  H.  Haight,  for  Respondent 

I.  To  show  that  this  secret  transfer  was  void,  the  respondent 
relies  upon  the  language  of  the  statute.  (Wood's  Dig.  Art.  459, 
sec  12  of  Act  of  1850,  and  Art.  488,  sec.  9  of  1853.)  The  let- 
ter of  the  statute  is  dear  and  positive ;  its  force  cannot  be  evaded 
by  any  possible  construction.  (Sedgwick  on  Statutes  and  Consti- 
hitional  Law,  310,  311,  245.  Preistma/n  v.  United  Stoics,  4  Dal- 
las, 30,  note  1 ;  Newell  v.  The  People,  2  Selden,  97 ;  McClusher 
V.  Cromwell,  1  Keman,  193.) 

II.  The  analogy  of  our  legislation  furnishes  a  conclusive  argu- 
ment against  the  appellant.  (See  Statute  in  reference  to  Fraudu- 
lent Conveyances,  sec.  17,  Wood's  Dig.  107,  Art  405.)  The  lan- 
guage employed  is  the  same  in  the  section  referred  to,  and  the 
same  effect  must  be  given  to  it. 

The  general  corporation  law,  and  the  statute  last  referred  to, 
were  enacted  by  the  same  Legislature;  one,  April  19th,  1850,  and 
the  other,  April  22d,  1850. 

TIL  The  question  is  settled  in  favor  of  respondent  by  express 
adjudication  in  this  State.  (Weston  v.  The  B,  <&  A.  W.  dk  M.  Co. 
5  Cal.  186 ;  Id.  6  Cal.  425 ;  Strout  v.  The  Nafoma  W.  &  M.  Co. 
9  Id.  78;  Ede  v.  Johnson,  15  Id.  53,  68.) 

IV.  The  cases  cited  by  appellant's  counsel  in  other  States,  by 
reason  of  essential  differences  in  our  own  legislation,  and  in  our 
statute,  have  no  bearing  upon  the  question  involved  in  this  case. 

XoRTOTq-,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Cope,  J.  concurring. 

The  facts  in  this  case  are  the  same  as  those  in  the  case  of  Wes- 
ion  V.  The  Bear  River  and  Auburn  Water  and  Mining  Co.  (6 
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Cal.  186)  in  which  it  was  decided  that  the  assignment  by  merely 
a  delivery  of  the  certificate  of  stock,  without  a  transfer  on  the 
books  of  the  corporation,  was  not  sufficient  to  defeat  the  rights  of 
an  attaching  creditor.  On  the  same  case  coming  before  the  Court 
again,  (6  CaL  425)  when  the  fact  appeared  that  the  purchaser  at 
the  sale  of  the  stock  under  the  lien  obtained  by  the  attachment, 
knew  at  the  time  of  his  purchase  that  the  stock  had  been  trans- 
ferred by  an  assignment  of  the  certificates,  the  Court  held  that  this 
fact  distinguished  the  case  from  its  condition  when  first  before 
them,  and  upon  this  distinction  decided  that  the  transfer  was  good 
against  the  purchaser  under  the  attachment  lien,  with  knowledge  of 
the  transfer.  It  may  not  be  quite  clear  upon  what  principle  that 
distinction  rests.  If,  by  the  operation  of  the  statute,  the  transfer 
was  absolutely  void  against  all  persons  except  the  parties,  and  for 
that  reason  was  void  against  the  rights  of  an  attaching  creditor — 
which  is  the  decision  in  the  case  in  the  5th  Cal. —  there  seems  to 
be  some  difficulty  in  saying  that  this  right  of  the  attaching  creditor 
can  be  defeated  by  giving  him  notice  after  his  lien  has  attached,  or 
giving  bidders  at  the  sale  notice  of  a  prior  transfer;  but  this  is  tho 
effect  of  the  decision  in  the  6th  Cal.  Nevertheless,  the  Court  did 
not  intend  by  the  latter  decision  to  overrule  or  to  qualify  the  former 
decision ;  for  they  expressly  say  that  public  policy  demands  that  the 
former  decision  should  be  maintained.  In  the  subsequent  case  of 
Strout  V.  The  Natoma  Water  and  Mining  Co.  (9  Cal.  78)  the 
Court  assume  the  law  to  be  settled  according  to  the  first  decision 
in  the  case  of  Weston  v.  The  Bear  River  and  Auburn  Water  and 
Mining  Co.,  and  no  conflicting  decision  has  since  been  made. 

It  would  be  an  unprofitable  labor  to  investigate  how  far  the  decis- 
ions of  other  States  conflict  with  ours,  or  whether  the  apparent  con- 
flict arises  from  the  circumstance  that  those  decisions,  many  of 
them,  are  made  upon  the  effect  of  by-laws  of  a  corporation,  restrict- 
ive of  the  general  laws  of  the  State  relating  to  the  transfer  of 
|)roperty  —  while  our  decision  rests  upon  a  general  statute.  Tho 
decipiou  of  our  own  Court  must  control,  unless  we  are  required  to 
overrule  it.  We  think  the  decision  has  stood  too  long  as  a  guide 
for  transactions  of  this  nature  to  be  now  disturbed. 

Judgment  affiniuxl. 
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LIN  SING  t;.  WASHBURN. 

The  Act  of  April  26th,  1862,  enUtled  "An  Act  to  Protect  Free  White  Labor 
against  Competition  with  Chinese  Coolie  Labor,  and  Discourage  the  Immigra- 
tion of  the  Chinese  Into  the  State  of  California,"  Is  in  violation  of  the  pro- 
vision of  the  Constitution  of  the  United  States  which  gives  Congress  the  power 
to  regulate  commerce  with  foreign  nations. 

Per  Cope,  J. —  The  Federal  Constitution  has  vested  in  the  General  Government 
the  power  to  regulate  commerce  In  all  its  branches;  and  this  power  extends 
to  evory  species  of  commercial  intercourse,  and  may  be  exercised  upon  persons 
cs'  well  as  property. 

Commerce  cannot  be  carried  on  without  the  agency  of  persons;  and  a  tax,  tlif 
efToct  of  which  Is  to  diminish  personal  intercourse,  is  a  tax  on  commerce.  If 
the  power  to  Impose  such  tax  is  acknowledged  —  it  being  a  sovereign  power  — 
no  limitation  can  be  aflSxed  to  Its  exercise,  and  it  may  be  so  used  as  not  onlv 
to  diminish  but  to  destroy  commerce. 

Immii:ration.  either  temporary  or  permanent.  Is  an  Ingredient  of  intercourse  and 
traff.r:  and  the  power  to  regulate  commerce  implies  the  power  to  regulate 
lx)th  as  to  persons  and  as  to  goods. 

That  branch  of  this  power  which  relates  to  persons  having  been  exercised  by  Con- 
gress in  the  passage  of  the  various  acts  designed  for  the  encouragement  of 
immigration,  without  regard  to  nationality,  is  exclusively  a  prerogative  of  th^ 
Federal  Government,  and  no  State  can  exercise  any  part  of  it.  except,  perhap<«. 
as  the  Government  may  assent  to  its  exercise  In  particular  cases. 

The  pow'^i*  asserted  in  the  passage  of  the  act  in  question  la  the  right  of  the  State 
to  prescribe  the  terms  upon  which  the  Chinese  shall  be  permitted  to  reside  in 
it :  and  this  right,  if  carried  to  the  extent  to  which  it  may  be  carried,  if  tho 
power  exists,  may  be  so  used  as  to  cut  off  all  intercourse  between  them  and  tho 
people  of  the  State,  and  defeat  the  commercial  policy  of  the  nation. 

The  act  cannot  be  maintained  as  a  police  regulation.  This  branch  of  the  polico 
power  has  been  surrendered  to  the  Federal  Government  as  a  part  of  the  power 
to  regulate  commerce:  and  its  exercise  by  a  State  Is  incompfftlble  with  tho 
authority  of  the  Government. 

The  quesilon  of  the  power  of  the  States  to  exclude  obnoxious  persona,  tnch  as 
pnnpers  and  fugitives  from  Justice,  is  not  involved;  for  It  does  not  appear  that 
the  Chinese  as  a  class  are  of  that  description ;  nor  does  the  act  pretend  to  deal 
with  them  as  such.  They  are  not  by  the  act  denied  a  residence  in  the  State, 
but  are  taxed  for  the  privilege  of  residing  here,  without  reference  to  their  con- 
dition or  character. 

The  Chinese  may  be  taxed  as  other  residents;  hot  they  cannot  be  set  apart  as 
special  subjects  of  taxation,  and  be  compelled  to  contribute  to  the  revenue  of 
the  State  in  their  character  of  foreigners. 

Per  Norton.  J. —  Vnder  the  decisions  of  the  Supreme  Court  of  the  United  States 
in  the  cases  commonly  called  the  Passenger  Cases,  (7  Howard)  and  Brown  v. 
The  State  of  Maryland,  (12  Wheat.  419)  any  State  law  must  be  void,  the  pur- 
pose and  effect  of  which  is  to  prevent  foreigners  from  coming  to  and  residing 
in  the  State;  and  it  would  be  an  empty  sound  to  say  that  the  several  8iati>s 
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cimiiot  pasB  any  law  to  prerent  forelgnera  from  coming  here,  If  they  may  pass 

laws   which   will   compel   sach  foreigners  to   depart   as   soon   as   they   arrive. 
The  question  in  this  case  Is  not  the  same  as  that  In  the  case  of  Ttie  People  ▼. 

Naglee  (1  Cal.  282.) 
In  that  case,  It  was  decided  that  a  State  law,  requiring  foreigners  to  take  out  a 

license  for  the  prirllege  of  working  the  mines,  was  constitutional,  but  not  that 

they  could  be  taxed  merely  for  the  pnrilege  of  residing  in  the  State. 
Per   Field,   C.   J.  dissenting. —  The  act  in   question  is   not  In   conflict   with   that 

clause  of  the  Constitution  of  the  United  States  which  vests  in  Congress  the 

power  to  regulate  commerce  with  foreign  nations. 
The  Passenger  Cases  commented  upon,  and  the  acts  declared  unconstitutional  In 

those  cases,  distinguished  from  the  act  in  question. 

Appbal  from  the  County  Court  for  the  City  and  County  of 
San  Francisco. 

The  suit  was  brought  originally  before  a  magistrate,  to  recover 
five  dollars,  paid  by  the  plaintiff,  Lin  Sing,  a  Chinese,  to  the 
tiefendant,   Washburn. 

Washburn  was  the  Tax  Collector  for  the  City  and  County  of 
San  Francisco,  and  under  the  authority  of  an  Act  of  the  Lejijis- 
lature,  passed  on  the  twenty-sixth  day  of  April,  1862,  entitled 
**An  Act  to  protect  free  white  labor  against  competition  with 
Chinese  coolie  labor,  and  discourage  the  immigration  of  the  Chinese 
into  the  State  of  California,"  demanded  of  the  plaintiff  the  sum  of 
five  dollars;  two  dollars  and  fifty  cents  thereof  for  the  month  of 
May,  and  two  dollars  and  fifty  cents  thereof  for  the  month  of  June, 
for  the  current  year.  The  plaintiff  refused  to  pay,  whereupon 
Washburn,  the  defendant,  proceeded  to  take  the  property  of  the 
))]aintiff  in  order  to  satisfy  said  sum.  To  prevent  this,  the  plaintiff 
paid  the  five  dollars  to  Washburn,  immediately  redemanded  it.  and 
the  payment  being  refused  by  the  defendant,  brought  this  suit, 
setting  forth  in  his  complaint  the  foregoing  facts.  Washburn 
demurred  to  the  complaint,  and  the  magistrate  sustained  the  de- 
murrer. The  plaintiff  appealed  to  the  County  Court,  which 
affirmed  the  judgment  below,  and  from  this  last  judgment  the 
plaintiff  has  appealed  to  this  Court. 

The  object  of  this  proceeding  is  to  test  the  constitutionality  of 
tlio  law  of  April  26th,  1862,  the  title  and  first  section  of  which  are 
as  follows. 
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"An  Act  to  Protect  Free  White  Labor  against  Competition  with 
Chinese  CcJie  Labor,  and  Discourage  the  Iminigratiaii  of  the 
Chinese  into  the  State  of  California. 

"  The  people  of  the  State  of  California,  represented  in  Senate 
und  Assembly,  do  enact  as  follows. 

"Section  1.  There  is  hereby  levied  on  eadi  person,  male  and 
female,  of  the  Mongolian  race,  of  the  age  of  eighteen  years  and 
upwards,  residing  in  this  State,  except  such  as  shall,  under  laws 
now  existing,  or  which  may  hereafter  be  enacted,  take  out  licenses 
to  work  in  the  mines,  or  to  prosecute  some  kind  of  business,  a 
monthly  capitation  tax  of  two  dollars  and  fifty  cents;  which  tax 
shall  be  known  as  the  Chinose  Police  Tax;  provided,  that  all 
Mongolians  exclusively  engaged  in  the  production  and  manufac- 
ture of  the  following  articles  shall  be  exempt  from  the  provision 
of  this  Act,  viz:  Sugar,  rice,  coffee,  tea." 

H.  P.  Hepburn  <&  John  W.  DwineUe,  for  Appellant 

Before  discussing  the  grounds  on  which  we  shall  contend  that 
this  law  is  imconstitutional,  we  propose  to  examine  and  ascertain 
what  is  the  real  object  and  intention  of  this  law. 

To  do  this,  it  is  necessary  to  review  the  legislation  of  this  State 
concerning  the  Chinese. 

From  1860  tiU  1855  no  discrimination  was  made  putting 
Chinese  on  a  different  footing  from  other  foreigners;  all  being 
obliged  to  pay  alike  the  foreign  miaer's  tax. 

On  the  thirtieth  of  April,  1855,  a  law  was  passed  fixixig  the  rate 
of  the  foreign  miner's  tax  at  four  dollars  a  month  as  to  all  foreign- 
ers '^  eligible  to  become  citizens  of  the  United  States  ^'  and  as  to 
all  foreigners  "  ineligible  to  become  citizens  of  the  United  States,'' 
augmenting  it  two  dollars  a  month  for  every  successive  yeex,  ad 
infimtuTTu     (Acts  of  1855,  216.) 

Aa  in  a  few  years  no  human  industry  could  pay  the  tax  imposed 
by  this  law,  it  is  manifest  that  the  object  of.  it  was,  not  to  impose 
D  tax,  but  under  the  pretense  of  taxation,  to  drive  the  subjects  of 
it  —  the  Chinese — from  the  State. 

This  is  made  still  more  manifest  by  an  act  passed  by  the  same 
Legislature,  and  only  a  few  days  before,  to  wit :  April  28th,  1865. 

This  act  subjected  all  ships,  and  the  masters,  owners  and  con- 
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signees  tl:  ?of,  to  a  tax  of  fifty  dollars  a  head  on  every  person 
imported  by  said  ships  into  this  State  who  was  incapable  of  becom- 
ing a  citizen  thereof,  or  of  the  United  States;  and  in  order  that 
there  might  be  no  mistake  whatever  about  the  object  of  the  law,  it 
was  entitled:  ''An  Act  to  Discourage  the  Immigration  to  this 
State  of  Persons  who  cannot  become  Oitizens  thereof/'  (Acts  of 
1865,  194.) 

Here  then  we  have  two  laws,  both  passed  at  the  same  session,  the 
manifest  and  declared  object  of  which  was  to  drive  from  the  conntry 
the  Chinese  who  were  in  it,  and  to  prevent  others  from  coming  to  it. 

An  attempt  having  been  made  to  collect  from  the  owners  of  the 
ship  ''  Stephen  Baldwin  "  a  lai^  amonnt  of  money  claimed  to  b? 
dne  nnder  this  last  law,  the  Supreme  Court,  on  the  authority  of  the 
Passenger  Cases,  (7  How.  122)  declared  it  unconstitutional  and 
void.     (People  v.  Downer,  7  CaL  169.) 

Meantime  the  L^islature  of  1856  repealed  the  flagrant  Act  of 
April  30th,  1855.     (Acts  of  1856,  141.) 

Matters  stood  in  this  way  till  the  twentyndxth  day  of  April,  1858. 

On  that  day,  an  act  was  passed  which  declared  as  follows : 

"On  and  after  the  first  day  of  October,  A.  D.  one  thousand 
eight  hundred  and  fifty-eight,  any  person  or  persons,  of  the  Chinese 
or  Mongolian  races,  shall  not  be  permitted  to  enter  this  State,  or 
land  therein,  at  any  port  or  ports  thereof ;  and  it  shall  be  unlawful 
for  any  man  or  person,  whether  captain  or  commander,  or  other 
l)er8C«i,  in  charge  of,  or  interested  in,  or  employed  on  board  of,  or 
passenger  upon,  any  vessel  or  vessels  of  any  nature  or  description 
whatsoever,  to  knowingly  allow,  or  permit^  any  Chinese  or  Mon- 
golian, (XL  and  after  sudi  time,  to  enter  any  of  the  ports  of  this 
State,  to  land  therein,  or  at  any  place,  or  places,  within  the  bor- 
ders of  this  State ;  and  any  person  or  persons  violating  any  of  the 
provisions  of  this  act  shall  he  held  and  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  subject  to  a  fine  in 
any  sum  not  lees  than  four  hundred  dollars,  nor  more  than  six 
hundred  dollars,  for  each  and  every  offense,  or  imprisonment  in 
the  county  jail  of  the  county  in  which  the  said  offense  was  com- 
mitted, for  a  period  of  not  less  than  three  months,  nor  more  than 
one  year,  or  by  both  sixeh  fine  and  imprisonment 
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"  Section  IL — ^The  landing  of  each  and  every  Chinese  or  Mon- 
golian person,  or  persons,  shall  be  deemed  and  held  as  a  distinct 
and  separate  offense,  and  punished  accordingly." 

The  title  of  this  Act  is  the  fellow  to  its  text:  "An  Act  to 
Prevent  the  further  Immigration  of  Chinese  or  Mongolians  to  this 
State."     (Acts  of  1858,  296.) 

This  act  has  never  been  repealed;  but  we  have  been  informed 
from  the  Bench  that  an  attempt  was  made  to  execute  it;  and  that 
the  Supreme  Court,  in  an  opinion  which  has  never  been  reported, 
declared  it  unconstitutional  and  void. 

Thus  it  stood  till  the  twenty-sixth  of  April,  1862,  when  the 
Legislature  passed  the  act,  the  constitutionality  of  which  is  now  in 
question. 

The  object  of  the  act  of  1858,  and  of  that  of  1862,  as  is  notori- 
ous, and  as  disclosed  by  the  title  of  both,  was  the  same :  to  prevent 
the  immigration  of  the  Chinese  into  California. 

The  tax  of  fifty  dollars  a  head  upon  arrival  in  port  had  been 
l> roved  to  be  abortive^  by  the  decision  in  the  People  v.  Downer; 
and  to  circumvent  that  decision,  this  tax  was  leviable  on  the  Mon- 
liolian,  not  the  moment  before,  but  the  moment  after,  he  arrived. 
The  Mongolian  who  arrives  on  the  last  day  of  the  month,  is  taxed 
two  dollars  and  a  half  the  next  day ;  not  because  he  is  protected  bv 
the  laws,  which  is  the  only  legitimate  ground  of  any  tax,  but  be- 
cause he  is  a  Mongolian ;  and  if  for  this  reason  he  can  be  taxed 
two  dollars  and  a  half  the  first  month,  with  equal  reason  he  can  be 
taxed  double  that  sum  the  second  month,  and  so  on  ad  infinitum,  as 
was  enacted  in  the  Act  of  April,  1855 ;  and  thus  the  law,  if  en- 
forced, would  inevitably  accomplish  its. object  —  the  Mongolians 
would  be  driven  from  the  country. 

The  intention  of  a  law  is  to  be  gathered  from  its  title,  its  context, 
and  from  other  laws  on  the  same  subject  No  one  can  read  these 
and  fail  to  see  that  they  are  all  directed  by  the  same  spirit ;  hostility 
to  the  Chinese,  and  an  intention  to  banish  them  from  the  country. 

In  1856  the  Legislature  passed  a  law  requiring  a  suit  on  a  patr 
cnt  to  be  brought  within  two  years  from  the  date  of  the  patent 
This  law  was  declared  unconstitutional,  on  the  ground  that, 
thoi^gb  the  pretext  was  limitation,  the  intention  was  oonfiscation. 
{Lathrop  v.  Mills,  19  Cal.  513.) 


Digitized  by 


Google 


SUPREME  COURT  — JULY  TERM,  1862.  639 

Lin  Sing  V.  Washbarn. 

By  this  law  the  property  of  the  Mongolians  can  be  seized  and 
sold  to  pay  the  amount  claimed  to  be  due ;  and  if  their  property, 
why  not  tiieir  persons? 

The  moment  you  acknowledge  the  right  of  a  State  Legislature  to 
tax  a  foreigner,  because  he  is  a  foreigner,  that  moment  you  abandon 
to  the  States  an  absolute  power  over  foreigners  within  their  own 
limits.  In  the  Passenger  Cases,  Mr.  Justice  Qrier  said :  "A  right 
to  exclude  is  a  power  to  tax ;  and  the  converse  of  the  proposition  is 
also  true,  that  a  power  to  tax  is  a  power  to  exclude."  (7  How- 
ard, 461.) 

What  is  the  difference  in  principle  between  a  tax  of  fifty  dollars 
the  day  before  you  land,  and  a  tax  of  fifty  dollars  the  day  after  you 
land  ?  If  the  power  to  do  either  be  acknowledged,  there  is  an  end 
of  the  question ;  for  if  the  power  exists,  it  exists  without  limits.  If 
two  dollars  a  month  will  not  exclude,  two  hundred  will ;  and  if  two 
hundred  will  not,  two  thousand  will ;  and  so  on. 

In  fine,  this  law  asserts  the  proposition  that  it  is  competent  to  the 
Legislature  of  California  to  exclude  the  populations  of  Asia  from 
migrating  to  California,  and  through  California  to  the  other  States 
of  this  Union ;  and  the  question  involved  in  this  proposition  is  the 
question  for  the  Court. 

I.  We  maintain  that  the  Legislature  has  no  such  power;  that 
tins  law  is  in  derogation  of  the  grant  of  power  in  the  Constitution 
of  the  United  States  to  Congress,  to  lay  duties  on  imports  and  to 
regulate  commerce  with  foreign  nations;  and  also  in  derogation  of 
the  power  of  the  President  of  the  United  States,  with  the  advice 
and  consent  of  the  Senate,  to  make  treaties. 

Tliis  is  not  a  law  to  exclude  a  leper,  a  felon,  or  a  vagabond,  which 
a  State  by  virtue  of  its  police  power  may  well  do;  but  Mongo- 
lians. Who  are  they  ?  A  race  whose  ancestors  were  the  followers 
of  Attila,  of  Jenghis  Klian  and  Tamerlane ;  for  the  latter,  though 
he  boasted  of  being  a  Turk,  was  in  reality  a  Mongol.  "  A  race," 
said  Gibbon,  "  whose  rapid  conquests  may  be  compared  with  the 
primitive  convulsions  of  nature,  which  have  agitated  and  altered 
the  «>lobe ;  "  a  race  whose  dynasty  has  been  imposed  for  hundreds  of 
voars,  and  which  still  reigns,  over  the  richest  and  most  populous 
empire  under  the  sun;  and  whose  language  is  spoken  from  Pekin 
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to  the  Caspian,  and  from  the  islands  of  the  Indian  Ocean  to  the 
heart  of  Siberia. 

Shall  we  foster  or  discourage  intercourse  with  this  mighty  peo- 
ple ?  The  Legislature  say  that  this  is  a  question  which  is  interest- 
ing merely  to  the  citizens  of  California ;  but  a  very  cursory  exam- 
ination will  show  that  it  is  interesting  to  the  people  of  the  United 
States. 

The  Mongolians  who  are  engaged  in  the  production  of  sugar, 
rice,  tea  and  coffee,  are  excepted  from  the  oppression  of  this  act. 
As  to  them,  the  Legislature  are  considerate  enough  not  "  to  discour- 
age the  immigration  of  the  Chinese  into  the  State  of  California." 
But  they  might  just  as  easily  have  refused  to  make  the  exception ; 
and  not  alone  for  the  present  day,  but  for  all  time.  Who  can  tell 
how  many  millions  of  acres  of  tea  lands  and  rice  lands  are  lying  in 
fallow  and  waiting  for  "the  Mongolian"  between  the  eastern  con- 
fines of  California  and  the  limits  of  our  western  civilization  ?  Are 
the  people  of  California,  who  hold  within  their  hands  alone  the  gates 
of  entry  of  all  the  Asiatic  populations  to  this  country,  to  say  now 
and  forever  by  whom,  and  on  what  terms,  the  fields  beyond  their 
own  borders  shall  be  tilled  ?  California  may  suppose  it  is  to  her 
interest  to  discourage  "the  competition  of  free  white  labor  with 
Chinese  coolie  labor ;"  but  the  other  States  of  this  Union  may  find 
it  to  their  interest  not  to  discourage,  but  to  encourage  this  compe- 
tition. The  question,  then,  is  interesting  not  to  one  but  to  all,  and 
should  therefore  be  determined  by  all. 

The  gold  and  silver  hills  of  Xevada  Territory  are  now  owned  by 
the  Government,  and  are  free  to  the  first  comer.  Their  present 
possessors  may  therefore  be  opposed  to  the  Chinese ;  but  hereafter 
they  may  be  owned,  not  by  the  Government,  but  by  individuals, 
and  then  to  attract  the  "  Mongolian  "  and  his  cheap  and  willing 
toil,  may  be  the  wish  and  interest  of  all  its  inhabitants.  Is  the 
State  of  California  the  Sovereign  who  shall  then  stand  in  the  Golden 
Gate  and  say  he  shall  not  enter  ?  Said  Mr.  Justice  Grier,  in  his 
opinion  in  the  Passengers  Cases :  "  Twelve  States  of  this  Union  are 
without  a  seaport.  The  United  States  have  within  and  beyond  the 
limits  of  these  States  many  millions  of  acres  of  vacant  lands.  It  is 
the  cherished  policy  of  the  General  Government  to  encourage  and 
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invite  Christian  foreigners  of  our  own  race  to  seek  an  asylum 
within  our  borders,  and  to  convert  these  waste  lands  into  pro- 
ductive farms,  and  thus  add  to  the  wealth,  population  and  power 
of  the  nation.  Is  it  possible  that  the  framers  of  the  Constitution 
have  oonmiitted  such  an  oversight  as  to  leave  it  to  the  discretion 
of  some  two  or  three  States  to  thwart  the  policy  of  the  Union,  and 
dictate  the  terms  upon  which  foreigners  shall  be  permitted  to  gain 
access  to  the  other  States  i " 

It  is  therefore  apparent  that  the  tolerance  or  intolerance  of  for- 
eigners is  a  question  which  is  interesting,  not  to  the  people  of  a 
State,  but  to  the  people  of  the  Union;  and  the  power  over  the 
question  should  lie  with  the  interest,  that  is  to  say  with  the  Fed- 
eral Government,  and  not  with  the  State  Governments. 

Every  sovereignty  has  the  right  either  to  exclude  foreigners 
entirely,  or  to  admit  them  on  such  terms  as  it  shall  see  fit.  ( Vattel 
book  I,  ch.  19,  sec  231 ;  Id.,  book  II,  ch.  7,  sec.  94 ;  New  York 
V.  Miln,  11  Pet.  102.) 

This  ri^t  is  so  obvious  and  so  necessary;  so  universally  recog- 
nized by  all  writers  on  public  law,  as  weU  as  by  the  custom  of  all 
civilized  nations ;  that  it  would  be  idle  to  dispute  it.  But  as  in  the 
United  States,  contrary  to  the  habit  and  example  of  other  nations, 
there  is  a  complex,  double  sovereignty, —  to  the  States  a  domestic 
or  municipal  sovereignty,  and  to  the  United  States  a  foreign  or 
national  sovereignty, —  the  question  is,  to  which  of  the  two  is  the 
power  allotted  ?  That  it  ought  to  be  allotted  to  the  latter  we  have 
already  shown;  and  that  it  is,  is  established  by  the  Constitution 
itself  and  the  decisions  under  it. 

The  Constitution  of  the  United  States  forbids  the  States  to  "  lay 
any  duty  on  imports  or  exports,"  and  gives  to  Congress  the  power 
"  to  regulate  commerce  with  foreign  nations."  Repeated  decisions 
of  the  Supreme  Court  of  the  United  States  have  determined  that 
this  power  in  Congress  was  exclusive  of  any  like  power  in  the 
States.  (Gibbons  v.  Ogden,  9  Wheaton,  186,  232;  Broim  v. 
Maryland,  12  Id.  438,  446;  Oroves  v.  Slaughter,  15  Pet  611.) 

None  of  these  cases,  however,  decided  that  a  man  was  an  im- 
port, or  that  persons  were  the  subjects  of  commerce. 

The  first  time  that  that  question  was  in  any  way  considered  was 
In  the  case  of  the  City  of  New  YorJc  v.  Miln  (11  Peters,  102). 
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By  an  act  of  the  Legislature  of  New  York,  masters  and  owners 
of  ships  were  required,  under  a  penalty,  to  furnish  the  Mayor  with 
lists  of  the  names,  ages,  occupations,  etc,  of  the  passengers  brought 
by  them  into  the  port  of  New  York ;  also  to  give  a  bond  to  indem- 
nify the  city  against  loss  for  their  maintenance,  etc  Miln  was 
indicted  under  the  provisions  of  this  act,  and  demurred,  on  the 
ground  that  the  act  was  a  regulation  of  commerce,  and  therefore 
unconstitutional  and  void.  The  case  went  to  the  Supreme  Court  of 
the  United  States,  who  upheld  the  law,  and  decided  that  it  was  not 
a  commercial,  but  a  police  regulation ;  Mr.  Justice  Barbour,  who 
delivered  the  opinion  of  the  Court,  observing  in  the  course  of  it, 
that  persons  were  not  the  subjects  of  commerce.  This  case  was 
decided  in  1837,  and  no  other  case  involving  a  like  question  arose 
till  1849,  when  the  celebrated  Passenger  Cases  were  decided. 
'I'hese  cases  arose  on  two  laws;  one  passed  by  the  Legislature  of 
Xew  York,  and  one  by  the  Legislature  of  Massachusetts.  Both  of 
these  laws  imposed  a  direct  tax  on  alien  passengers;  the  former,  a 
tax  of  a  dollar  on  cabin,  and  a  dollar  and  a  half  on  steerage  pas- 
sengers; and  the  latter,  a  tax  of  two  dollars  on  each  passenger; 
to  be  paid,  under  both  laws,  by  the  master,  owner  or  consignee  of 
the  ships. 

The  masters  refusing  to  pay,  suits  were  brought  against  them ; 
and  they  demurred,  like  Miln,  on  the  ground  that  these  laws  laid 
duties  on  imports,  and  were  regulations  of  commerce. 

The  question  was  then  directly  presented,  whether  a  man  was 
an  import,  and  whether  it  rested  with  the  States,  or  the  Federal 
Government,  to  say  on  what  terms  foreigners  should  be  admitted 
to  enter  the  territory  of  the  T^nited  States. 

The  cases  were  twice  argued,  and  with  distinguished  ability; 
and  the  Court,  after  great  consideration,  determined  that  these 
laws  laid  duties  on  imports,  and  were  regulations  of  commerce, 
and  were  therefore  unconstitutional  and  void. 

Mr.  Justice  ^McLean,  in  delivering  his  opinion,  said :  "  If  the 
transportation  of  passengers  be  a  branch  of  commerce,  of  which 
there  can  be  no  doubt,  it  follows  that  the  act  of  Xew  York  in 
imposins:  this  tax  is  a  regulation  of  commerce.  It  is  a  tax  upon  a 
fommcrcial  operation ;  upon  what  may  in  effect  be  called  an  import- 
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In  a  commercial  sense  no  just  distinction  can  be  made,  as  regards 
the  law  in  question,  between  the  transportation  of  merchandise 
and  passengers.  For  the  transportation  of  both,  the  ship  owner 
realizes  a  profit,  and  each  is  the  subject  of  a  regulation  by  Con- 
gress."    (7  How.  405.) 

Again  he  said:  "A  tax  upon  tonnage,  merchandise,  or  passen- 
gers, is  a  regulation  of  commerce,  and  cannot  be  laid  by  a  State 
except  under  the  sanction  of  Congress,  and  for  the  purpose  speci- 
fied in  the  Constitution.  On  the  subject  of  foreign  commerce,  in- 
cluding the  transportation  of  passengers,  Congress  have  adopted 
such  regulations  as  they  deemed  proper,  taking  into  view  our 
regulations  with  other  countries ;  and  this  covers  the  whole  ground. 
The  act  of  New  York,  which  imposes  a  tax  on  passengers  of  a  shi]> 
from  a  foreign  port^  is  a  regulation  of  foreign  commerce  which  is 
exclusively  vested  in  Congress;  and  the  act  is  therefore  void." 
(lb.  408,  409.  See  also  opinions  of  Justice  Wayne  and  Catron 
to  same  effect.) 

Miln's  case,  as  an  authority  to  the  point  that  persons  were  not 
the  subjects  of  commercial  regulation,  was  distinctly  and  pointedly 
condemned. 

Mr.  Chief  Justice  Tanej',  who  dissented  irci^  ft  majority  of  the 
Court,  and  contended  that  the  power  over  persons  was  in  the  State, 
and  not  in  the  Federal  Government,  admitted  that  it  must  bo 
exclusively  either  in  the  one  or  the  other.  He  said:  "Neither 
can  this  be  a  concurrent  power ;  and  whether  it  belongs  to  the  Gen- 
eral, or  to  the  State  Government,  the  sovereignty  which  possesses 
the  right  must  in  its  exercise  be  altogether  independent  of  the 
other.  If  the  United  States  have  the  power,  then  any  legislation 
by  the  State  in  conflict  with  a  treaty  or  act  of  Congress  would  be 
void.  And  if  the  States  possess  it,  then  any  act  on  the  subject  by 
the  General  Government  in  conflict  with  the  State  law  would  also 
be  void,  and  this  Court  bound  to  disregard  it.  It  must  be  para- 
mount and  absolute  in  the  sovereignity  which  possesses  it.  A  con- 
current and  equal  power  in  the  United  States  and  the  States,  as  to 
who  should  not  be  permitted  to  reside  in  a  State,  would  be  a  direct 
conflicf  of  powers  repugnant  to  each  other,  continually  thwarting 
and  defeafing  its  exercise  by  either,  and  could  result  in  nothing 
but  disorder  and  confusion."     (lb.  466.) 
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This,  if  we  may  be  permitted  to  say  so  much,  is  the  strongest 
argument  which  can  be  offered  to  show  that  the  power  should  be 
lodged  in  the  Federal  Government  One  sovereignty  would  then 
be  the  representative  of  all,  in  a  question  interesting  to  alL  The 
law  for  one  State  would  then  be  the  law  for  all  the  States ;  but  all 
having  an  interest,  all  could  be  heard.  Then  the  foreigner  oould 
know  by  the  only  voice  which  he  recognizes  as  the  voice  of  the 
nation,  (the  laws  of  Congress  and  the  treaties  of  the  United  States) 
whether  he  was  welcome  or  unwelcome;  whether  he  would  be 
received  as  a  friend  or  trampled  on  as  a  dog.  But  if  thirty-four 
States  combine  together  thirty-four  distinct  and  independent  sover- 
eignties, (which  is  the  proposition  of  this  law)  and  each  can  lay 
down  a  different  rule  for  the  treatment  of  foreigners ;  then  indeed 
"  nothing  could  result  but  disorder  and  confusion ;"  then  indeeil 
■'we  may  again  witness  the  scene  of  conflicting  commercial  rela- 
tions and  exactions  which  were  once  so  destructive  to  the  harmony 
of  the  States,  and  fatal  to  their  commercial  interests  abroad." 

But  it  may  bo  argued  that  there  is  a  distinction  between  the  acta 
of  K^ew  York  and  Massachusetts  and  the  act  in  question,  in  this: 
that  the  former  taxed  the  foreigner  before  he  landed,  and  the  latter 
afterwards ;  and  that  this  last,  a  State  in  virtue  of  its  general  taxing 
power,  has  a  ri^t  to  do.  We  have  already  shown  that  there  is  no 
real  distinction  between  the  two  cases.  The  law  of  1855  was  like 
the  laws  of  New  York  and  Massachusetts ;  and  was  altered  to  its 
present  shape  merely  to  evade  the  principle  of  the  Passenger  Cases 
confirmed  and  vindicated  in  the  People  v.  Downer,  (7  Cal.  169). 
That  this  cannot  be  done  has  been  solemnly  decided  by  the  Su- 
preme Court  of  the  United  States,  in  the  great  case  of  Brown  v. 
The  State  of  Maryland  (12  Wheaton,  419.) 

In  that  case,  a  license  tax  of  fifty  dollars  was  imposed  by  the 
Legislature  of  Maryland  on  importing  merchants  who  sold  the 
goods  imported  by  them  by  wholesale,  in  bales,  packages  or  hogs- 
beads.  Brown,  who  was  an  importer  and  sold  at  wholesale,  refused 
to  take  out  a  license,  on  the  ground  that  the  law  was  in  effect  a  duty 
on  imports,  and  a  violation  of  the  Constitution  of  the  United 
States,  which  gave  to  Congress  the  power  "  to  regulate  commerce,'' 
nnd  forbade  the  States  to  "lay  duties  on  imports  or  exports.'' 
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The  Courts  of  Maryland  decided  against  Brown,  and  he  appealed 
to  the  Supreme  Court  of  the  United  States.  This  tribunal,  in  a 
unanimous  opinion  of  unexampled  power  by  the  Chief  Justice, 
(Marshall)  declared  the  act  of  the  legislature  of  Maryland  repug- 
nant to  the  Constitution  of  the  United  States  and  void. 

Both  the  authority  and  the  principle  of  this  decision  have  been 
fully  vindicated  and  confinned  in  the  case  of  Almy  v.  The  State  of 
CaJifomia,  reported  in  24  How.  169. 

There  is  no  difference  between  taxing  a  Mongolian,  as  such,  after 
he  lands,  and  taxing  him  before  he  lands.  If  the  one  is  a  "  duty 
on  imports,  and  a  regulation  of  commerce,"  so  is  the  other.  All 
these  laws  assert  the  same  propisition — the  power  of  the  Legislature 
to  exclude  the  populations  of  Asia  from  migrating  to  Csdifomia, 
4ind  through  California  to  other  States  of  this  Union. 

The  people  of  both  Europe  and  Asia  stand  in  the  same  light  as 
to  us;  that  is  to  say,  they  are  both  foreigners.  Moreover,  they  can* 
both  become  citizens  of  the  United  States.  There  are  no  words  in 
the  Constitution  which  limit  the  power  of  naturalization  in  Con- 
gress  to  whites.  It  is  true,  the  Act  of  the  first  Congress  of  ]\Iarch 
26th,  1790,  confines  the  right  of  becoming  citizens  "  to  aliens  being 
free  white  persons ; "  but  the  word  white  in  this  act  has  been  ex- 
pressly decided  to  exclude  negroes  merely,  and  not  Indians  or  other 
foreigners  not  negroes. 

There  is  no  just  distinction  before  the  law,  between  an  Indian, 
an  Asiatic,  and  a  European.  They  are  all  alike  foreigners,  and  can 
all  alike  become  citizens ;  and  if  one  is  the  subject  of  commercial 
regulation  by  Congress,  so  is  the  other. 

Moreover,  Congress  have  expressly  and  repeatedly  regulated  this 
subject. 

In  a  series  of  acts  from  1799  to  the  present  day,  they  have  not 
only  declared  in  substance  that  foreigners  may  enter  free,  but  also 
that  they  may  enter  duty  free  their  "wearing  apparel  and  other 
personal  baggage,  professional  books,  instruments,  and  iniplements 
of  trade,"  etc.  (Mr.  Justice  Catron's  opinion,  7  Howard,  440, 
441,  442.) 

These  acts  apply  to  all  foreigners ;  but  the  present  Congress,  as  if 
to  rebuke  the  unconstitutional  and  unscrupulous  legislation  of  this 

Cal.  Rbps.  XX.— 36 
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State,  on  the  nineteenth  of  February  last,  passed  an  act  on  the 
subject  of  the  very  immigration  which  is  now  in  question.  The 
first  three  sections  relate  to  the  coolie  trade.  After  that  comes  sec- 
tion four,  which  reads  thus:  "And  be  it  further  enacted,  that 
nothing  in  this  act  hereinbefore  contained  shall  be  deemed  or  con- 
strued to  apply  to  or  affect  any  free  and  voluntary  immigration  of 
any  Chinese  subject,  or  to  any  vessel  carrying  such  person  as  pas- 
senger on  board  the  same ;  provided,  however,  that  a  permit  or  cer- 
tificate shall  be  prepared  and  signed  by  the  Consul  or  Consular 
Agent  of  the  United  States  residing  at  the  port  from  which  such 
vessel  may  take  her  departure,  containing  the  name  of  such  person, 
and  setting  forth  the  fact  of  his  voluntary  emigration  from  such 
port  or  place,  which  certificate  shall  not  be  given  until  such  Consul 
or  Consular  Agent  shall  be  first  personally  satisfied  by  evidence 
produced  of  the  truth  of  the  facts  therein  contained." 

Here  then  is  a  direct  authorization  and  invitation  to  all  subjects 
of  the  Chinese  Empire,  who  see  fit  of  their  free  will  to  come  to  the 
United  States,  to  do  so,  upon  the  sole  condition  that  they  obtain  a 
Consul's  certificate  that  their  emigration  is  voluntary. 

Now  what  is  the  fact  ?  Under  the  authority  of  this  law,  they 
are  seized  the  day  they  arrive;  their  "wearing  apparel,  personal 
baggage,  and  tools,  and  implements,"  which  they  are  entitled  to 
enter  free  by  act  of  Congress,  are  taken  and  sold  to  satisfy  this  tax. 
They  are  hunted  everywhere,  men  and  women ;  the  goods  of  mer- 
chants are  taken  to  pay  for  those  who  have  no  goods;  they  are 
detained  on  steamboats  and  highways,  and  made  prisoners  till  they 
pay ;  and  in  the  mines  they  are  tortured  to  discover  gold  dust  which 
they  do  not  possess ;  all  this,  to  drive  Chinamen  out  of  the  United 
States,  in  the  face  of  an  act  of  Congress  which  invites  them  to  come 
to  the  United  States.  "How  is  it  possible,"  said  Mr.  Justice 
Caton,  "  to  reconcile  State  laws  laying  heavy  taxes  on  immigrant 
passengers,  with  this  careful,  studied,  and  ever-increasing  security 
of  immigrants  against  every  legal  burden  or  charge  of  any  kind  ?  "^ 
(7  Howard,  442.) 

It  may  be  objected  that  some  restrictions  are  necessary  in  order 
to  prevent  an  undue  immigration  of  the  Chinese,  The  answer  to 
this  is  two-fold ;  first,  it  is  a  question  for  Congress ;  and  second^  if 
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they  are  to  be  excluded,  the  true  way  to  do  it  is  by  a  direct  law, 
and  not  by  a  system  of  persecution.  In  the  Passenger  Cases,  which 
involved  the  question  of  State  restrictions  on  European  Immigra- 
tion, Mr.  Justice  Catron  said :  "  We  cannot  take  into  consideration 
what  may  be  or  may  not  be  the  policy  adopted  or  cherished  by  par^ 
ticular  States.  Some  States  may  be  more  desirous  than  others 
that  immigrants  from  Europe  should  come  and  settle  themselves 
within  their  limits ;  and  in  this  respect  no  one  State  can  rightfully 
claim  the  power  of  thwarting  by  its  own  authority  the  established 
policy  of  all  the  States  united."     (7  Howard,  443.) 

The  question  of  encouraging  or  discouraging  our  connection  with 
the  East,  and  particularly  with  China  and  Japan,  is  not  a  local 
question,  and  presented  for  the  first  time  to-day.  It  is  vast  and 
national  in  its  proportions ;  and  to  encourage  and  extend  those  con- 
nections has  long  been  a  cherished  policy,  not  only  of  the  Gk>vem- 
ment  of  the  United  States,  but  also  of  every  commercial  nation  of 
Europe.  After  many  endeavors,  fruitless  till  then,  the  Government 
of  the  United  States,  on  the  twenty-first  of  December,  1858, 
ratified  with  the  Empire  of  China  "  a  treaty  of  peace,  amity  and 
commerce."  And  on  the  twelfth  of  April,  1860,  "  the  President  of 
the  United  States  of  America,  and  his  Majesty  the  Tycoon  of 
Japan,  desiring  to  establish  on  firm  and  lasting  foundations  the  re- 
lations of  peace  and  friendship  then  happily  existing  between  the 
two  countries,  and  to  secure  the  best  interest  of  their  respective 
citizens  and  subjects,  by  encouraging,  facilitating,  and  regulating 
their  ii^dustry  and  trade,  concluded  a  treaty  of  amity  and  com- 
merce.*' 

No  one  who  reads  these  treaties  can  fail  to  see  in  every  sentence 
the  earnest  and  abiding  interest  of  the  Government  of  the  United 
States  to  foster,  facilitate,  and  extend  the  trade  and  intercourse  of 
the  people  of  the  United  States  with  the  people  of  China  and  Japan. 
But,  as  was  asked  by  Mr.  Justice  Grier,  in  his  opinion  in  the  Pas- 
senger Cases,  "  to  what  purpose  commit  to  Congress  the  power  of 
regulating  our  intercourse  with  foreign  nations  and  among  the 
States,  if  these  regulations  may  be  changed  at  the  discretion  of 
each  State  ?  And  to  what  weight  is  that  argument  entitled,  that 
because  it  is  the  policy  of  Congress  to  leave  this  intercourse  free, 
therefore  it  has  not  been  regulated,  and  each  State  may  put  as 
niPTiy  restrictions  on  it  as  she  pleases  ?  *'    (7  Howard,  462.) 


Digitized  by 


Google 


548         SUPREME  COURT  — JULY  TERM,  1862. 

Lin  Sing  r.  Washburn. 

At  this  very  moment,  and  to  promote  the  same  object  as  the 
treaties,  there  is  pending  in  the  Congress  of  the  United  States  a 
bill  to  establish  a  line  of  steamers  "  to  run  monthly,  and  in  thirty- 
five  days,  from  San  Francisco,  California,  via  the  Sandwich 
Islands  and  Japan,  to  Shanghae  in  China." 

This  bill  has  attracted  the  support  of  the  most  enlightened  classes 
?n  the  Union.  The  Board  of  Trade  of  New  York  has  recommended 
it  to  the  favorable  consideration  of  the  Board  of  Trade  of  Boston, 
[Philadelphia,  and  other  cities.  In  so  doing,  they  say :  "  In  view  of 
the  growing  intercourse  with  these  countries,  and  the  prospective 
demand  for  their  staple  products,  there  is  a  growing  conviction  in 
the  minds  of  commercial  men  throughout  the  Atlantic  States  that 
the  agency  of  steam  must  be  used  to  facilitate  the  transportation  of 
passengers,  the  mails,  and  certain  species  of  merchandise,  to  and 
from  our  western  shores,  and  the  ports  of  China  and  Japan." 

To  crown  all,  the  ink  is  hardly  dry  which  approved  the  Pacific 
Railroad  bill ;  a  vast  national  enterprise  which  is  heartily  approved 
by  every  Calif  omian,  and  which  will  not  only  enlarge  the  trade  and 
intercourseof  Americans,  but  of  Europeans  also,  with  the  Chinese. 

How  inconsistent,  then,  the  Legislature  of  this  State !  They  want 
a  railroad  and  steamers  from  the  Federal  Government  to  bring  the 
Chinese  to  this  country  to  trade  with  us;  but  at  the  same  time  they 
pass  laws  to  prevent  them  from  entering  when  they  come,  and  if 
they  enter,  to  drive  them  out.  If  the  Chinaman  came  here  like 
some  of  our  nearer  neighbors,  a  drone,  refusing  to  work,  living  by 
vice,  filling  our  hospitals  and  prisons,  and  augmenting  our  taxeSi 
there  would  be  no  opposition  to  him.  But  he  works  —  works  will- 
ingly—  and  most  of  all,  works  cheap.  This,  his  virtue,  is  his 
unpardonable  sin.  The  candidates  for  the  wages  of  labor  are  not 
degraded  by  a  competition  with  the  tawny  skins  of  Mexico,  for 
ihey  are  idle  and  lazy.  But  the  Chinaman  has  arms  which  are  full 
of  strength,  hands  which  are  full  of  cunning,  and  instincts  which 
incline  him  to  honest  toil. 

When  he  enters  the  field,  a  real  competitor  appears,  and  the 
gorge  of  the  American  and  the  European  rises ;  "  free  white  labor  ** 
is  immediately  degraded  by  competition  with  the  yellow  skin  of  the 
"  Chinese  coolie."    Then  they  contend  with  the  Chinaman,  not  in 
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the  fields  of  labor  which  are  common  to  both,  but  in  the  forum  of 
the  Legislature  where  they  only  can  be  heard,  and  where  the  short- 
comings of  industry  are  eked  out  by  persecution.  Shall  this  base 
and  shallow  prejudice,  founded  in  error,  and  at  w^ar  with  the  true 
interests  of  the  State,  be  permitted  to  thwart  the  policy  of  the 
National  Government  and  trample  its  laws?  The  spirit  of  en- 
croachment by  States  and  State  laws,  has  been  the  cause  of  the 
present  revolution.  This  spirit  is  not  limited  to  the  South ;  for 
in  the  North  the  fugitive  slave  law  alone  has  been  the  prolific 
mother  of  many  State  enactments  defying  its  authority. 

N"oT  is  California  an  exception.  Her  Legislature  has  been 
rebuked  by  the  Supreme  Oourt  of  the  L'nited  States,  in  Almy  v. 
llie  Stale  of  Calif omia,  (24  Howard,  169)  for  imposing  an  export 
duty  on  gold;  and  in  despite  of  the  Passenger  Cases,  and  th(; 
People  V,  Downer,  she  still  persists  in  taxing  passengers.  It  i? 
time  that  this  spirit  of  usurpation  should  cease,  and  that  the  right  3 
of  the  Federal  Government  should  be  respected.  The  Supremo 
Court  of  the  United  States  is  the  tribunal  which  is  invested  with 
the  ultimate  power  to  do  this.  But  in  contests  for  political  power, 
the  value  of  its  judgments  lies  chiefly  in  the  moral  support  they 
receive  from  the  people ;  and  this,  if  often  appealed  to,  is  sure  to 
be  weakened.  How  grave  and  high  then,  is  the  duty  of  the 
Supiteme  Courts  of  the  States.  The  Judges  of  these  Courts,  unlike 
the  Judges  of  the  Federal  Court,  issue  from  amongst  the  people  to 
whom  they  send  their  judgments.  They  are  chosen  by  the  same 
pow-er  which  chooses  the  Legislature,  and  the  peop\e  will  reprobate 
a  usurpation  by  the  one,  when  it  is  expounded  to  them  by  the  other. 

Every  judgment  of  this  sort  is  an  accession  of  strength  to  the 
federal  fabric;  for  the  highest  acknowledgment  to  power  is  sub- 
mission to  it,  without  requiring  it  to  be  exercised.  The  bulwark 
of  our  National  Constitution  is  the  Supreme  Courts  of  the  States, 
and  when  they  fail  the  Supreme  Court  at  Washington,  its  powder 
as  a  political  tribunal  is  gone. 

The  American  scheme  of  a  divided  sovereignty,  the  first  in  the 
history  of  nations,  had  its  root,  not  in  the  Federal  Government, 
but  in  the  States.  They  were  independent  before  they  were 
united  States ;  and  experience  has  shown  that  the  drift  of  power  is 
not  to  their  present,  but  to  their  original  condition. 
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•  Our  virtues  and  our  vices,  our  interest,  our  influence,  and  our 
intelligence,  all  revolve  in  narrow  orbits ;  and  thus  the  human  race 
is  divided  into  small  families,  not  large  ones.  Our  government, 
which  crosses  a  continent  and  runs  almost  from  the  torrid  to  the 
arctic  zone,  is  an  experiment  against  this  law,  and  its  day  of  trial 
has  come.  It  is  now  more  important  than  ever  to  remember  that 
the  first  condition  of  its  success  is,  so  to  administer  the  Grovem- 
ment  of  the  States  as  not  to  interfere  with  the  Central  Government. 

This  cause  could  have  been  taken  direct  to  the  Supreme  Court 
of  the  United  States ;  but  as  the  ultimate  power  to  resolve  the  law 
(of  California  is  not  in  the  Legislature,  but  in  this  tribunal,  it  was 
<leemed  wiser,  in  view  of  what  we  have  said,  to  invoke  its  judg- 
ment first. 

II.  This  law  is  a  violation  of  the  Constitution  of  the  State  of 
California. 

Section  seventeen  of  the  first  article  of  the  State  Constitution, 
.better  known  as  the  "  declaration  of  rights,"  declares  that  "  for- 
'cigners  who  are,  or  may  hereafter  become,  bona  fide  residents  of 
this  State,  shall  enjoy  the  same  rights  as  to  the  possession,  enjoy- 
ment, and  inheritance  of  property  as  native-bom  citizens.'' 

This  puts  a  foreigner,  in  all  things  concerning  property,  on  an 
equality  with  citizens. 

As  to  citizens,  article  second,  section  thirteen,  declares  that 
^'  taxation  shall  be  equal  and  uniform  throughout  the  State." 

In  the  face  of  this  provision,  can  a  direct  head-tax  be  levied  on 
one  man  and  not  on  another  ?  If  it  can,  the  Legislature  can  select 
classes  who  shall  pay  all  the  taxes  of  the  State ;  for  the  power,  if  it 
exists,  can  be  exercised  at  the  will  of  those  who  possess  it;  and 
thus  it  would  be  an  equal  tax  to  require  one  man  or  class  of  men  to 
pay  all,  and  another  man  or  class  of  men  to  pay  nothing.  Foreign- 
ers and  citizens  being  equal  before  the  law,  if  such  a  rule  could  be 
imposed  on  foreigners,  it  could  equally  be  imposed  on  citizens;  and 
thus  the  Legislature  could  select  the  citizens  of  one  city  or  county 
to  pay  all  the  taxes  of  the  State,  and  declare  at  the  same  time 
that  the  other  citizens  of  the  State  should  pay  nothing. 

Will  a  Court  of  Justice  uphold  a  proposition  like  this  ?  In  the 
People  V,  Coleman,  (4  Cal.  46)  the  words  "  equal  and  uniform  " 
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were  held  to  apply  to  "  a  direct  tax  on  property,"  and  not  to  ex- 
tend to  license  taxes  or  taxes  on  occupations.  At  the  same  time, 
the  Court  remarking  on  this  proposition,  said  that :  ^'  If  the  Legis- 
lature should  pass  an  act  designedly  operating  unequally,  or  if  a 
want  of  uniformity  in  its  operation  was  apparent  on  its  face,  it 
would  be  the  duty  of  this  Court  to  interpose,  and  prevent  the  com- 
mission of  so  grave  an  injustice."    Id.  66. 

Here  the  "  design  to  operate  unequally  "  is  declared  in  the  title 
of  the  act.  The  inequality  is  the  whole  object  of  the  law.  The 
more  it  is  unequal,  the  more  it  carries  out  the  intention  of  the 
Legislature :  under  the  pretext  of  taxation,  which  as  near  as  may  be 
should  fall  equally  on  all,  they  undertake  to  oppress  and  plunder  a 
few ;  and  through  the  instrumentality  of  the  tax-gatherer,  are  doing 
it  with  a  high  and  cruel  hand. 

Can  any  case  call  more  strongly  on  this  Court  to  interfere  and 
prevent  "  so  grave  an  injustice  ? " 

Frank  M.  Pixley,  Attorney  Oenerdl,  for  Kespondent. 

I.  The  doctrine  held  by  the  Supreme  Court  of  the  United 
States,  in  7th  Howard,  as  announced  by  five  Judges  (a  majority 
cf  that  Court)  in  the  January  term  of  1849  is  relied  upon  by  the 
counsel  in  this  case. 

It  is  not  contended  that  the  "  Passenger  Cases  "  present  the  same 
questions  but  that  the  principles  therein  involved  are  analogous  to 
the  case  at  bar. 

That  if  the  law  of  Ifew  York  which  imposed  a  tax  upon  the 
*^  master  of  every  vessel  from  a  foreign  port  for  himself  and  each 
cabin  passenger  one  dollar  and  fifty  cents ;  for  each  steerage  pas- 
senger, mate,  sailor  or  marine,  one  dollar;  and  twenty-five  cents 
for  each  coasting  vessel  for  one  voyage  in  each  month,  etc.,"  was 
in  contravention  of  the  laws  of  Congress  and  the  authority  of  the 
General  Government,  which  gave  to  Congress  the  right  to  regulate 
commerce ;  that  if  it  was  unlawful,  for  quarantine  purposes  even, 
to  tax  passengers  before  they  landed,  then  it  must  follow  as  a  neces- 
sary consequence,  we  have  no  right  in  this  State  to  impose  a  tax 
upon  Chinese  after  they  have  acquired  a  domicile  in  the  State,  and 
become  a  part  and  portion  of  our  inhabitants. 
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And  in  the  case  of  Norris  against  the  city  of  Boston  —  if  the 
State  of  Massachusetts  conld  not  impose  (as  a  protection  against 
2)aiipcrisin)  "the  tax  of  two  dollars  upon  each  alien  passenger/' 
rnd  collect  the  same  "against  the  ship  which  brought  them/'  then 
this  law  is,  and  for  like  reasons  involved  in  that  case,  void  and 
unconstitutional. 

While  I  shall  contend  that  this  case  does  not  by  any  means 
present  the  same  points  for  the  consideration  of  this  Court  as  are 
involved  in  the  "  Passenger  Cases ;"  while  I  shall  contend  that  the 
same  questions  of  governmental  and  commercial  policy  are  not  at 
issue  here,  and  that  this  case  does  not  stand  at  all  upon  the  princi- 
ples therein  involved ;  I  desire  to  call  the  attention  of  this  honora- 
ble Court  to  the  history  of  those  cases. 

They  were  important  ones :  they  involved  the  discussion  of  the 
question  of  State  Sovereignty;  whether  Congress  had  the  sole 
power  to  make  laws  regulating  the  commerce  of  the  country;  or 
whether  the  States  had  not  with  the  General  Government  a  con- 
current power. 

Whether  the  States  had  ever  resigned  to  the  General  Govern- 
ment that  portion  of  their  sovereignty  (so  essential  and  necessary 
to  their  existence)  which  made  them  the  sole  judges  of  who  should 
have  the  right  of  residence  among  them.  Whether  the  States  had 
yielded  up  to  the  Federal  Government  the  power  of  designating 
what  should  be  the  character,  the  qualification  and  condition  of  its 
inhabitants. 

WTiether  States  occupying  sea-ports  could  protect  themselves 
from  the  burdens  of  pauperism  by  the  imposition  of  protecting  taxes. 

I  need  not  remind  the  Court  of  the  character  of  counsel  em- 
ployed by  the  two  States  of  Xew  York  and  Massachusetts,  the  best 
names  at  the  bar  of  either  State  —  Messrs.  Ogden,  Prescott  Hall, 
Mr.  Davis,  Willis  Hall,  John  Van  Buren,  Eufus  Choate  and  Dan- 
iel Webster  —  indicating  that  the  principle  was  one  of  great  im- 
portance, and  that  it  involved  questions  of  power  and  authority 
which  those  two  great  States  determined  not  to  part  with,  unless 
after  a  severe  contest  in  the  highest  tribunal  in  the  Government. 

I  need  not  remind  this  Court  that  a  reargument  was  called  for 
by  the  Supreme  Court,  until  it  seemed  the  subject  had  been  ex- 
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hausted  by  the  labor,  the  research  and  learning  of  the  eminent 
gentlemen  who  gave  to  it  their  most  careful  study. 

I  need  not  call  to  mind  this  other  fact,  that  those  questions 
were  finally  decided  by  a  divided  Court,  that  a  bare  majority  o? 
one  gave  the  final  vote  which  determined  those  case-^!  in  favor  of 
the  central  Government  against  the  States,  and  that  in  that  minor- 
ity was  the  Chief  Justice  of  the  United  States,  who,  in  a  most 
learned  opinion,  dissented,  with  Justices  Daniels,  Woodbury  and 
Nelson,  from  the  views  of  their  associates. 

I  call  the  attention  of  the  Court  to  this  history  for  the  purpose  of 
showing  how  doubtful  was  regarded  the  right  of  the  General  Gov- 
ernment even  to  the  sole  right  of  regulating  foreign  commerce, 
how  careful  was  the  Supreme  Court  of  the  United  States  before 
it  decreed  away  from  the  individual  States  the  exclusive  power 
of  regulating  commerce  within  their  jurisdictions;  in  order  to 
impress  upon  this  Court  the  important  fact,  that  if  the  case 
now  at  bar  does  not  cctoe  fully  and  fairly  up  to  the  questions 
involved  in  the  Passenger  Cases,  we  are  not  to  be  embarrassed 
with  that  decision.  I  desire  to  insist  that  unless  the  appellants 
here  present  a  case  which  comes  in  all  its  details,  in  every  point  or 
principle  involved,  and  in  every  issue  presented,  fairly  within  the 
scope  of  that  decision,  then  this  law  is  to  be  upheld,  and  the  legis- 
lation of  the  people  of  this  State  is  to  be  maintained. 

I  am  free  to  admit,  that  I  very  much  incline  to  the  opinion 
expressed  by  the  Chief  Justice  and  his  associates,  dissenting,  as  to 
the  power  and  authority  of  the  States,  each  for  themselves,  to 
determine  whom  they  will  receive  as  immigrants  within  their  bord- 
ers, who  they  will  suffer  to  remain  in  association  with  their  citizens, 
what  class  of  persons  they  will  admit  to  fellowship  within  their 
borders,  and  to  participation  with  them  in  the  benefits  of  the  gov- 
ernment they  have  instituted. 

I  am  not  an  advocate  of  that  broader  doctrine  of  State  Sover- 
eignty, so  much  abused  and  distorted  in  the  past  years.  I  regard, 
however,  the  States  as  independent,  in  the  management  of  their 
internal  affairs ;  that  in  everything  which  contributes  to  their  tran- 
(juility  they  are  the  managers.  That  in  all  Police  regulations  they 
are  supreme.     The  State  must  regulate  all  matters  pertaining  to 
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its  public  morals ;  the  State  must  have  the  right  to  exclude  paupers, 
criminals  and  dangerous  persons,  and  the  exercise  of  this  power 
-ind  discretion  rests  nowhere  else  than  in  the  Legislative  power. 
{Prigg  v.  Penn,  16  Pet.  625;  6  How.  629,  525;  14  Pet.  565; 
11  Id.  142.) 

The  Police  of  the  ocean  belongs  to  Congress.  The  Police  of  the 
land  belongs  to  the  States.    (Manning  v.  Clark,  5  How.  471.) 

"  This  power  existing  absolutely  in  a  State,  it  is  for  the  State  to 
decide  what  is  sufficient  cause  to  forbid  a  continued  residence  within 
its  borders;  and  those  considerations  may  be  mimicipal  or  econom- 
ical, as,  for  example,  danger  of  pauperism,  danger  to  health,  dan- 
ger to  morals,  danger  to  property,  danger  to  public  principles  by 
revolutions  and  change  of  Government,  or  danger  to  religion.'* 
(Justice  Woodbury,  Pass.  Cases,  529.) 

If  the  State  of  California  has  not  the  right  to  decide  as  to 
whether  Chinese  should  live  in  it,  who  has  ?  Where  should  that 
power  rest  ?  Who  besides  ourselves  is  intelligent  enough  to  exer- 
cise it  ?  Shall  Congress  —  a  representative  body  of  other  States, 
who  have  no  interest  in  this  question;  (where  we  have  but  five  rep- 
resentatives) who  are  and  of  necessity  must  be  ignorant  of  the 
questions  involved ;  who  never  saw  a  Chinaman  unless  in  an  East- 
vTTL  show-house  —  determine  for  us  this  question,  so  vital  to  the 
existence  and  happiness  and  prosperity  of  our  own  people;  this 
question  in  which  is  involved  the  tranquility  of  our  State,  its  busi- 
ness, its  morals,  its  health  and  its  religion  ?  Shall  Congress  have 
the  right  to  settle  these  barbarians  in  our  midst,  in  defiance  of  our 
wishes;  a  dass,  of  whom  the  Government  will  not  make  citizens; 
of  whom  it  cannot  make  soldiers;  who  will  not  even  permanently 
settle  among  us ;  who  will  not  acquire  property  in  our  State  to  keep ; 
who  only  come  to  pillage  and  depart  ? 

11.  I  deem  it  most  fortunate  that  this  case  does  not  depend 
upon  the  principles  of  the  Passenger  Cases.  I  deem  it  fortunate 
that  this  Court  is  not  compelled  again  to  thwart  the  wishes  of  the 
people  of  this  State,  expressed  in  legislation  upon  Chinese  matters. 

I  am  glad  that  we  are  able  to  place  this  argument  upon  another 
foundation ;  to  sustain  this  law  by  invoking  another  power  of  sover- 
eignty, which  is  ample  enough  to  throw  its  protection  over  all  laws 
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for  the  regulation  of  our  Police  and  internal  affairs;  that  is,  the 
power  of  taxation — a  power  enjoyed  in  common  with  the  General 
Government — and  yet  a  power  in  the  exercise  of  which  Congress 
has  no  right  to  inquire  or  interfere;  a  power  incident  to  and  a 
tadge  of  sovereignty;  a  power  for  the  exercise  of  which  we  are 
responsible  to  none  beyond  our  borders. 

This  Court  will  mark  the  wide  distinction  between  the  Passenger 
•Cases  and  the  one  at  bar.  In  those  cases,  there  can  be  no  doubt 
there  was  on  the  part  of  the  two  States  an  attempted  interference 
Avith  the  regulations  of  commerce;  they  taxed  the  passengers  while 
the  ship  was  riding  in  the  harbors  of  the  Government,  before  the 
passengers  had  landed,  before  they  had  really  come  within  the 
jurisdiction  of  the  State  authorities,  before  they  had  acquired  a 
residence,  and  even  before  they  had  evidenced  any  intention  of 
becoming  residents,  and  while  it  was  their  probable  intention  to 
simply  pass  through  the  States  of  New  York  or  Massachusetts  on 
their  way  to  the  West. 

These  immigrants  were  white  Christian  people,  capable  of  becom- 
ing citizens  by  naturalization  under  the  laws  of  Congress;  they 
came  from  governments  with  whom  reciprocal  treaties  existed,  and 
they  came  for  the  purpose  of  becoming  citizens  of  our  land,  intend- 
ing to  forswear  allegiance  to  their  own  governments,  and  to  take 
upon  themselves  the  duties  and  responsibilities  of  citizenship  here ; 
they  came  for  permanent  residence,  bringing  their  goods,  their  im- 
plements of  trade,  their  wives  and  families. 

Not  so  in  the  case  of  the  aliens  we  have  taxed  by  this  law :  they 
are  no  longer  passengers,  as  they  have  left  the  ships  that  brought 
them ;  mingled  with  our  people.  They  have  become  part  and  parcel 
of  the  inhabitants  of  the  State,  and  as  such  become  liable  to  taxa- 
tion and  to  assessment  for  their  share  of  the  costs  and  burdens  of 
the  government  whose  protection  and  benefit  they  share.  They  have 
ceased  to  be  passengers ;  they  are  no  longer  to  be  treated  in  their 
connection  with  commerce;  they  have  no  further  relation  with  it. 

The  Constitution  of  the  United  States  provides  against  two 
things  by  the  States, 

1.  They  shall  not  lay  any  duty  on  tonnage  without  the  consent 
of  Congress. 
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2.  No  State  shall  lay  any  imposts  or  duties  on  imports  or  ex- 
ports except  by  the  consent  of  Congress. 

Whether  passengers  are  imports  or  not,  I  shall  not  stop  to- 
inquire,  because  my  case  is  perfect  in  any  aspect  of  the  case  grow- 
ing out  of  that  consideration. 

If  these  Chinese  when  they  were  passengers  could  not  be  inter- 
fered with  by  State  laws,  because  such  interference  would  conflict 
with  the  regulation  of  comn^erce,  to  this  it  is  sufficient  answer  to 
say  that  we  have  waited  until  they  have  dropped  the  character  of 
passengers  and  assumed  that  of  inhabitants. 

Thus,  we  have  not  sought  either  directly  or  indirectly  to  lay  any 
duty  on  tonnage,  nor  to  collect  any  imposts  on  imports  or  exports ; 
we  have  refrained  from  the  most  indirect  interference  with  aliens 
coming  from  China,  until  they  have  dissolved  their  connection  with 
every  one  engaged  in  commerce;  have  waited  until  they  have 
merged  themselves  into  the  population  of  this  State,  mixed  with 
the  avocations  of  its  people,  and  engaged  in  business  pursuits  under 
the  protection  of  its  laws. 

This  is  now  my  proposition :  I  claim  that  the  State  of  California 
enjoys  the  full  municipal  power  to  tax  all  persons  within  her  ter- 
ritory, whether  they  have  been  here  a  year  or  a  day. 

There  are  exceptions  to  this  rule,  as  in  foreign  Ministers,  Con- 
suls, &c. 

Mr.  Justice  Catron  says :  "  The  States  may  tax  all  persons  and 
property  within  their  respective  jurisdiction,  except  in  cases  where 
they  are  affirmatively  prohibited.  This  is  a  truism  not  open  to 
denial.'^     (7  How.  452.) 

Mr.  Justice  Grier  admits  that  passengers  may  become  subject  to 
State  laws  when  they  become  a  portion  of  the  population  of  the 
State,  temporarily  or  permanently.     (7  How.  455.) 

Congress  has  undoubtedly  a  concurrent  power  with  the  States  to 
levy  taxes.  Congress  may  impose  a  poll  tax,  or  lay  direct  taxes 
upon  persons  and  property;  but  while  the  General  Government 
may  enjoy  this  power,  the  same  right  is  inherent  in  the  States. 

Chief  Justice  Taney  elaborates  this  idea,  and  indeed  it  is  not 
disputed.  Says  Judge  Taney:  "The  po-wer  to  levy  taxes  (by 
Congress)  could  never  be  considered  as  abridging  the  rights  of  the 
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State  on  that  subject.  The  power  granted  to  Congress  to  regulate 
commerce  did  not  in  any  degree  abridge  the  power  of  taxation 
in  the  States."     (Passenger  Cases,  480.) 

Chief  Justice  Taney  says :  "  The  taxing  power  of  the  State  is 
restrained  only  where  the  tax  is  directly  or  indirectly  a  duty  on 
imports  or  tonnage."     (7  How.  482.) 

It  cannot  be  claimed  that  taxing  resident  Chinamen  is  either 
directly  or  indirectly  a  duty  on  imports  or  tonnage. 

The  State  possesses  die  power  to  tax  all  property,  trades,  pur- 
suits and  persons  within  her  borders,  as  a  part  of  her  inherent 
sovereign  power.  She  must  always  have  that  power  as  an  incident 
of  her  sovereignty,  unless  she  has  expressly  relinquished  it  to  the 
General  Government. 

Chief  Justice  Marshall  says:  "That  the  taxing  power  of  a 
State  is  of  vital  importance,  and  that  it  is  essential  to  the  exist- 
ence of  Government,  are  truths  which  it  cannot  be  necessary  to 
affirm.  They  are  acknowledged  and  assented  to  by  all.  It  would 
seem  that  the  relinquishment  of  such  a  power  is  never  to  be  assumed. 

"  We  will  not  say  a  State  may  not  relinquish  it ;  that  a  consid- 
eration sufficiently  valuable  to  induce  a  partial  release  of  it  may 
not  exist ;  but  as  the  whole  community  is  interested  in  retaining  it 
undiminished,  the  community  has  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  considered  in  a  case  in  which  the  delib- 
erate purpose  of  the  State  to  abandon  it  does  not  appear."  (^Bil- 
lings V.  Providence  Bank,  4  Pet,  514.) 

I  submit,  there  is  no  evidence  that  the  State  of  California  ever 
intended  to  relinquish  the  privilege  of  taxing  Chinese ;  but  on  the 
contrary,  she  has  been  very  vigorous  to  devise  laws  for  their  taxation. 

As  to  the  right  of  States  to  impose  taxes,  it  is  held  in  McCvl- 
lough  V.  Maryland,  (4  Wheat.  425)  that  the  power  of  taxation 
"is  of  vital  importance  to  a  State;"  that  it  is  retained  by  the 
States ;  that  it  is  not  abridged  by  a  grant  of  similar  power  to  the 
Union;  that  it  is  to  be  concurrently  exercised. 

"That  the  power  of  taxation  remains  in  the  States,  concurrent 
and  coextensive  with  that  of  Congress,  the  slightest  attention  to 
the  subject  will  demonstrate  beyond  controversy."  (Story's  Com. 
vol.  2,  §  937.) 
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Justice  Taney  says :  "  The  State  power  of  taxation  is  concurrent 
with  that  of  the  General  Government,  is  equal  to  it,  and  is  not 
bound  to  yield.''     (5  How.  582.) 

Justice  McLean  says,  in  same  case :  "  The  power  to  tax  is  com- 
mon to  the  Federal  and  State  Governments,  and  it  may  be  exer- 
cised by  each  in  taxing  the  same  property;  but  this  produces  no 
conflict''  (License  Cases,  5  How.  582 ;  see  also  B(mk  v.  Bil- 
lings, 4  Pet.  561.) 

Then  I  claim  that  the  right  to  impose  taxes  upon  all  person^y 
vrithin  our  State  is  broad,  comprehensive  and  complete,  and  only 
in  the  two  particulars,  "  duties  on  imports  or  exports,  and  duties 
on  tonnage,"  is  it  subject  to  any  limitation. 

That  we  have  in  our  sovereign  capacity  the  authority  to  impose 
taxes  upon  our  people  at  pleasure;  if  they  are  burdensome,  op- 
pressive and  hard  to  bear,  there  is  no  other  remedy  for  it  than  by 
an  appeal  to  the  Legislature. 

Judge  Daniels  styles  it  the  "  great  indefeasible  right  of  taxa- 
tion, extending  to  every  subject,  but  for  restriction  as  to  imports 
and  exports  imposed  by  the  Constitution;  a  right,  too,  expressly 
declared  to  belong  to  a  branch  of  power  wholly  different  from  the 
power  to  regulate  conmierce,  and  forming  no  part  of  that  power.'* 
(Dissenting  opinion  in  Passenger  Cases.) 

The  concurrent  power  of  the  States  with  the  G^eral  Govern- 
ment to  impose  taxes  is  settled  by  the  following  cases:  McCvlr 
lough  V.  Marylimd,  4  Wheat.  316-425 ;  Oihbons  v.  Ogden,  9  Id. 
1 ;  Prov.  Bank  v.  Billings,  4  Pet  561 ;  Brown  v,  Maryland,  12 
Wheat.  441;  4  Gill  &  Johns,  132;  License  Cases,  5  How.  588  j 
Weston  V.  Charleston,  2  Pet  449;  Federalist  No.  42.) 

It  may  be  claimed  that  taxing  Chinese  may  prevent  their  com- 
ing, and  therefore  it  is  an  interference  with  commerce — may 
interfere  with  the  profit  of  ships.  Any  tax  would  have  to  its  ex- 
tent a  similar  effect 

This  question  is  argued  and  settled  in  the  License  Cases,  in  6th 
Howard's  Reports. 

This  law  does  not  interfere  with  the  foreign  voyage.  The  power 
of  taxation  has  not  been  resorted  to  until  the  ship  has  left  its  paa- 
sengers,  and  they  have  merged  the  character  of  passenger  into  that 
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of  resident.  It  does  not  touch  die  tonnage  of  the  vessel.  It  is 
not  a  tax  on  imports.  Chinese  are  not  imports;  if  they  are,  they 
came  in  violation  of  the  revenue  laws,  as  they  came  in  free  of  duty. 
If  they  are,  or  were  imports,  they  should  have  been  appraised,  and 
paid  an  ad  valorem  duty  as  nonenumerated  articles  of  merchandise. 

This  tax  does  not  amount  to  a  regulation  even  of  the  traffic  in 
Chinese  or  the  trade,  or  the  business  of  carrying  passengers,  and  of 
the  impost  on  imports,  nor  is  it  within  the  province  of  this  Court 
to  determine  this  tax  burdensome,  and  not  therefore  to  be  imposed. 

I  believe  enough  has  been  said  to  convince  this  Court  that  at 
least  there  may  be  doubt  whether  the  law  ought  to  be  disturbed ; 
that  it  is  not  a  proposition  so  very  clear  that  we  cannot  tax  this 
people  from  Asia  who  come  among  us;  and  if  I  have  succeeded 
in  lodging  a  doubt  in  the  minds  of  this  Court  as  to  whether  the 
law  in. question  is  unconstitutional  or  not,  I  have  done  enough  to 
authorize  an  appeal  to  the  well  known  rule  for  the  decision  of  such 
cases  as  this,  which  is  to  give  the  benefit  of  the  doubt  to  the  support 
of  the  law. 

"  The  question  whether  a  law  be  void  for  its  repugnancy  to  the 
Constitution,  ought  seldom  if  ever  to  be  decided  in  the  affirmative 
in  a  doubtful  case.  It  is  not  on  slight  implication  and  vague  con- 
jecture that  the  Legislature  is  to  be  pronounced  to  have  transcended 
its  powers,  and  its  acts  to  be  considered  void.  The  opposition 
between  the  Constitution  and  the  law  should  be  such  that  the 
Judge  feels  a  strong  and  clear  conviction  of  their  incompatibility 
with  each  other."    (Justice  Daniels,  Pass.  Cases,  496 ;  Cranch  128.) 

"  The  delicate  office  of  declaring  an  act  of  the  Legislature  un- 
constitutional and  void,  should  never  be  exercised  unless  there  be  a 
clear  repugnancy  between  the  inferior  and  organic  law.  Courts 
have  no  legislative  powers;  they  are  merely  the  organs  of  laws 
ready-made ;  they  can  do  no  more  than  construe  and  give  effect  to 
them."    (People  v.  Burbarik,  12  Cal.  384.) 

This  law  does  not  prevent  Mongolians  from  coming  to  the  State ; 
does  not  seek  to  prevent  their  departure;  does  not  in  any  way 
pretend  to  interfere  with  the  regulations  of  commerce. 

It  is  passed  by  the  Legislature  under  its  power  of  taxation,  as  a 
means  of  deriving  a  proper  proportion  of  revenue  from  this  claai 
of  aliens. 
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We  deny  that  it  is  intended,  or  that  its  effect  will  b'fe,  to  drive 
Chinese  and  Mongolians  from  the  State. 

We  claim  that  the  tax  is  a  fair  and  just  one ;  and  that  under  the 
requirements  of  our  Constitution  "  that  taxation  shall  be  uniform 
and  equal/'  this  law  is  defensible. 

III.  The  law  is  not  in  violation  of  the  Constitution  of  this  State. 

The  doctrine  has  been  so  fully  and  so  emphatically  settled  in  this 
State,  that  it  needs  but  to  call  the  attention  of  the  Court  to  the  case 
of  the  People  v.  Naglee,  in  Ist  Cal.,  and  the  People  v.  Coleman,  in 
4th  Cal.,  as  a  complete  answer  to  all  that  has  been  urged  upon  this 
point. 

The  Supreme  Court  of  California  has  determined  that  the  power 
of  the  Legislature  to  tax  trades,  classes,  professions  and  occupa- 
tions, is  a  matter  completely  within  its  control,  and  rests  in  its 
sound  discretion ;  that  the  thirteenth  section  of  the  eleventh  Article 
of  the  State  Constitution,  which  provides  "  taxation  shall  be  equal 
and  uniform  throughout  the  State/'  does  not  operate  as  a  limita- 
tion on  the  taxing  power  of  the  Legislature,  but  is  to  be  taken  as 
applying  only  to  direct  taxation  on  property  as  such.  It  does  not 
require  that  all  should  be  taxed  alike.  The  Legislature  in  its  dis- 
cretion may,  therefore,  discriminate  in  the  imposition  of  taxes  on 
certain  classes  of  persons,  occupations  or  species  of  property,  tax- 
ing some  and  exempting  others. 

The  point  most  relied  upon  by  the  counsel  for  the  appellant,  and 
to  which  nearly  all  his  authorities  are  cited,  viz :  "  The  right  of  the 
(Jeneral  Government  to  regulate  commerce  with  foreign  nations 
and  to  make  treaties,"  is  one  I  have  not  sought  to  contravene,  and 
for  the  purpose  of  this  case  do  not  deem  it  necessary  to  question. 

I  say  the  taxing  of  Chinese  and  Mongolian  residents,  after  they 
have  mixed  with  our  people,  after  they  have  ceased  to  be  passen- 
gers, not  while  they  are  in  transit  through  the  State,  but  when  they 
have  settlod  down  to  avocations  wdthin  it,  is  in  no  sense  an  inter- 
ference with  any  regulation  of  commerce. 

This  right  rests  in  the  taxing  power  of  the  State,  which  is 
supreme. 

In  the  case  of  the  People  v.  Naglee,  Justice  Bennett  regards  it 
as  settled  ^^  that  the  State  may  impose  a  tax  upon  the  persons  of 
foreigners  alone.** 


Digitized  by 


Google 


SUPREME  COURT  — JULY  TEEM,  1862.         561 

Lin  Stakg  V.  WoihlmnL 

Further  upon  the  question  of  taxing  foreigners,  Justice  Bennett 
says :  "  It  is  a  question  of  power,  and  not  one  of  justice,  or  policy, 
or  expediency.  We  hold  that  the  power  of  taxation  over  foreign- 
ers, as  well  as  determining  the  conditions  on  which  they  shall  be 
permittedto  enjoy  the  protection  of  the  State  in  a  particular  place 
or  occupation,  is,  in  the  language  of  the  Supreme  Court  of  the 
United  States,  perfect  and  undiminished  and  indispensable;  and 
that  it  cannot  be  impaired  or  taken  away  by  acts  of  Congress  or 
treaties  with  foreign  nations,  and  that  the  justice  and  expediency 
of  tax  and  license  laws  must,  so  far  as  foreigners  are  concerned, 
whilst  residing  within  our  territorial  limits,  be  left  to  the  discre- 
tion of  the  States  respectively,  to  be  exercised  as  the  wisdom  of 
their  Legislatures  shall  direct,  subject  only  to  such  restrictions  as 
may  be  imposed  by  the  oi^anio  laws  of  the  several  States.'' 

This  law  is  not  in  conflict  with  section  seventeen  of  the  first  arti- 
cle of  the  Constitution,  which  says :  **  Foreigners  who  are  or  may 
become  bona  fide  residents  of  this  State,  shall  enjoy  the  same  rights 
as  to  the  possession,  enjoyment  and  inheritance  of  property,  as 
native-bom  citizens.*' 

1.  The  Chinese  is  not  a  bona  fide  resident  in  any  sense  of  the 
word ;  he  will  not  even  permit  his  bones  to  have  sepulture  in  our 
soil. 

2.  This  law  does  not  interfere  with  the  ''possession,"  "enjoy- 
ment," or  ''inheritance"  of  property. 

IV.  The  treaty  with  China  is  referred  to  in  the  brief  of  coun- 
sel as  a  treaty  of  "  Peace,  Amity  and  Commeitse."  So  it  is,  and 
it  is  nothing  more.  It  contains  no  provisions  conceding  to  Chinese 
the  right  to  become  citizens  of  this  State.  It  contains  no  letter 
authorizing  Chinese  to  immigrate  to  California,  and  to  mingle  with 
its  people,  and  engage  in  ttes  various  avocations  of  our  special 
industry. 

The  treaty  is  intended  for  purposes  of  eommeroe  and  trade  be- 
tween the  two  Governments,  and  to  preserve  peace  between  them. 

It  provides  how  our  officials  may  correspond  with  theirs;  on 
what  terms  of  trade  intercourse  may  be  had.  It  restricts  and  desig- 
nates the  places  where  Americans  may  temporarily  reside  and  do 
business.    It  regulates  oflBcial  intercourse.    It  provides  hew  ship- 
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wrecked  vessels  may  be  treated ;  how  ships  touching  at  their  ports 
may  be  provisioned ;  where  Consuls  and  Commercial  Agents  may 
reside ;  defines  their  rules  of  intercourse  and  correspondence.  It 
provides  how  offenses  may  be  punished,  houses  rented,  cemeteries 
protected,  and  where  hospitals  and  churches  may  be  biiilt;  that 
our  merchants  must  pay  their  tariff  duties  on  exports  and  imports 
and  tonnage;  comply  with  their  iport  and  harbor  regulations.  It 
provides  for  the  collection  of  debts,  employment  of  scholars,  tolera- 
tion of  Christians,  &c,  &c. ;  but  not  one  word  which  either  directly 
or  indirectly  contemplates  even  the  emigration  of  their  people  to 
our  continent,  or  the  contingency  of  their  becoming  inhabitants 
of  this  or  any  other  State. 

There  is  no  provision  which  says  they  shall  be  placed  on  the  foot- 
ing of  most  favored  nations,  or  that  they  shall  enjoy  the  same  priv- 
ileges of  emancipation,  settlement  and  residence,  as  other  nations. 

Chinese  exclusiveness  never  contemplated  the  possibility  that  its 
people  would  desire  to  leave  the  Flowery  Kingdom. 

Patterson  &  Stow,  and  H.  8.  Brown,  also  for  Respondent 

We  submit,  that  the  solution  of  the  question  presented  depends 
upon  whether  the  statute  is  a  police  or  a  commercial  regulation. 
If  the  former,  it  is  clearly  a  valid  law ;  if  the  latter,  perhaps  it  may 
be  open  to  some  of  the  objections  urged  by  the  appellant. 

It  will  be  seen,'  from  the  language  of  the  act,  that  it  deals  with 
a  race  of  people;  and  taxes  only  actual  residents  within  the  juris- 
diction of  the  State. 

It  does  not  assume  any  control  or  right  to  tax  these  people  until 
they  have  voluntarily  subjected  themselves  to  the  State  laws  — 
until  they  have  placed  themselves  in  a  position  to  claim  protection 
from  the  Government  in  their  rights  of  property  and  person. 
Having  thus  placed  themselves  in  the  attitude  where  the  Govern- 
ment is  compelled  to  render  them  its  benefits,  by  the  same  acts  do 
they  not  become  liable  to  bear  its  burdens  t 

The  tax  levied  or  imposed  by  this  statute  is  not  different  in 
principle  from  the  poll-tax  of  this  State.  (Wood's  Digest,  634, 
Art  3070.) 

Kor  is  it  as  much  liable  to  the  sospicioii  of  being  opposed  to  the 
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constitutional  provision  relied  upon  by  appellant,  as  the  tax  imposed 
upon  all  sales  of  "consigned  goods,"  (Wood's  Digest,  632,  §  26 
and  following)  because  there  the  tax  is  upon  foreign  as  well  as 
domestic  goods ;  and  if  it  was  fifty  cents  on  the  dollar  of  the  value 
thereof,  it  would  amount  to  a  practical,  as  distinguished  from  a 
legal,  prohibition  of  the  importationof  the  manufactures  of  foreign 
countries.  Section  twenty-eight  of  that  act  not  only  imposes  the 
tax  of  fifty  cents  on  each  one  hundred  dollars  of  sales,  but  author- 
izes the  consignee  to  deduct  it  from  the  proceeds  of  sales ;  thus,  in 
( ffect,  directly  imposing  the  tax  upon  the  goods.  That  act  was 
early  questioned,  but  was  upheld  by  the  Supreme  Court,  (4  Cal. 
46,  People  v.  Coleman)  and  was  again  under  l-eview  in  Crosby  v. 
Patch,  18  Cal.  443,  and  sustained  as  a  valid  constitutional  law. 

We  are  unable  to  distinguish  the  case  at  bar  from  The  People  v. 
Saglee,  (1  Cal.  236)  and  have  carefully  examined  appellant's  brief 
for  an  argument  to  overturn  the  principles  of  that  case.  By  that 
authority,  it  was  adjudged  that  this  State  has  power  to  tax  every- 
thing within  her  territorial  limits,  and  every  person,  whether  citi- 
zen or  foreigner,  who  resides  under  the  protection  of  her  government. 

Keeping  in  view  the  language  of  the  act  under  consideration :  — 
"there  is  hereby  levied  on  each  person,  ♦  ♦  ♦  residing 
in  this  State,"  *  *  etc.  —  and  the  authority  of  People  v. 
Naglee,  (which  has  been  acquiesced  in  by  the  Courts  and  Bar  for 
ten  years  as  a  sound  exposition  of  the  taxing  power  of  the  State) 
that  case  must  be  overruled  before  this  statute  can  be  declared 
unconstitutional. 

With  reference  to  so  much  of  appellant^B  argument  as  contends 
that  if  this  tax  is  valid,  the  Legislature  may  impose  a  tax  so  large  in 
amount  as  to  practically  expel  Mongolians  resident  in  the  State 
from  its  borders,  and  practically  bar  the  import  from  China  of 
others  of  the  race,  we  refer  to  the  able  summary  of  authorities  bv 
If  r.  Davis,  1  Howard,  324 ;  and  we  add,  that  taxation  upon  all  the 
inhabitants  of  the  State  may  become  so  oppressive  that  virtually  no 
inhabitants  of  sister  states  or  foreign  countries  will  consent  to  be- 
come inhabitants  of  this,  and  yet  it  would  not  be  repugnant  to  any 
constitutional  provision. 

This  tax  is  not  a  oommercial  regulation  within  the  meaning  of  tlio 
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Constitution  of  the  United  States.  This  race  of  people  is  permitted 
by  the  act  under  consideration,  without  obstruction  or  hindrance 
from  the  State  law,  to  oome  into  our  ports ;  to  then  inquire  as  to 
the  burdens  whiA  they  will  subject  themselves  to  by  becoming 
residents;  to  decide  for  themselves  whether  the  burdens  are  equal 
to  or  greater  than  the  benefits  to  be  derived  from  becoming  resi- 
dents. And  not  until  after  they  have  formed  that  decision,  and 
have  mingled  with  and  become  a  part  of  the  population  of  the 
State,  does  the  act  in  question  impose  any  burdens  upon  them. 

Cope,  J.  delivered  the  opinion  of  the  Cotirt — Nobton,  J.  con- 
curring. 

The  plaintiff  is  a  Chinese,  and  the  defendant  is  the  Tax  Collector 
for  the  city  and  county  of  San  Francisco.  The  suit  is  brought  to 
recover  the  amount  of  a  tax  paid  by  the  former  to  the  latter,  and 
the  question  presented  is  the  constitutionality  of  an  act  of  the  Leg- 
islature of  this  State,  approved  April  26th,  1862.  The  act  is  enti- 
tled "An  Act  to  protect  free  white  labor  against  competition  with 
Chinese  coolie  labor,  and  disooiurage  the  immigration  of  the  Chinese 
into  the  State  of  California."  It  levies  a  monthly  tax  of  two  dol- 
lars and  fifty  cents  "  on  each  person,  male  and  female,  of  the  Mon- 
golian race,  of  the  age  of  eij^teen  years  and  upwards,  residing  in 
this  State,  except,"  ete: ;  and  provides  for  its  collection  by  a  seizure 
and  sale  of  property. 

The  case  has  been  ably  argued  on  both  sides,  and  the  magnitude 
of  the  question,  involving,  as  it  does,  considerations  of  the  highest 
importance,  has  devolved  upon  us  an  unusual  amount  of  labor  in  its 
investigation.  It  is  a  question  of  great  public  interest,  not  only  to 
the  people  of  this  State,  but  of  the  whole  Union ;  and  the  feeling 
existing  in  regard  to  its  determination  is  the  natural  result  of  a  con- 
troversy so  vast  in  its  proportions,  and  so  general  in  its  conse- 
quences. It  is  contended  that  the  act  is  in  violation  of  the  Federal 
Constitution,  and  embraced  in  the  question  is  the  subject  of  State 
and  National  sovereignty  in  matters  of  commerce  and  internal 
police.  The  provisions  of  the  Constitution  relied  on  are  those  giv- 
ing to  Congress  the  power  to  lay  duties  on  imports,  and  to  regu- 
late commerce  with  foreign  nations,  and  giving  to  the  President, 
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with  the  advice  and  consent  of  the  Senate,  the  power  to  make 
treaties. 

It  is  claimed,  that  the  authority  conferred  by  these  provisions  is 
not  only  paramount,  but  exclusive,  and  that  any  act  of  State  legis- 
lation affecting  directly  or  indirectly  the  exercise  of  this  authority, 
or  amounting  to  the  exercise  of  similar  authority  by  the  State,  is 
nuconstitutional  and  void ;  that  these  objections  are  applicable  to 
the  act  in  question,  and  that  its  passage  by  the  Legislature  was 
not  a  legitimate  exercise  of  the  power  of  taxation,  but  the  assertion 
of  a  right  to  control  foreign  intercourse ;  that  this  right  is  vested  in 
the  General  Government  as  a  part  of  the  power  to  regulate  com- 
merce, and  that  in  passing  the  act,  the  Legislature  usurped  author- 
ity belonging  exclusively  to  the  Government ;  in  short,  that  the  act 
is  a  regulation  of  commerce,  and  being  so  is  an  interference  with 
the  re2:ulating  power  of  the  Government,  and  in  derogation  of  its 
constitutional  authority.  It  is  claimed  on  the  other  hand,  that  the 
police  powers  of  the  State,  and  particularly  the  taxing  power,  are 
sTiffieient  to  maintain  the  authority  of  the  Legislature,  and  that  as 
to  such  powers  the  State  is  supreme ;  that  as  the  act  is  limited  in 
its  terms  to  persons  residing  in  the  State,  and  contains  no  provision 
compelling  their  departure  or  preventing  others  from  coming,  it  ift 
not  in  any  sense  a  regulation  of  commerce ;  that  all  residents  of  the 
State  are  subject  to  taxation,  and  that  in  the  exercise  of  the  taxing- 
power,  the  extent  to  which  taxes  shall  be  imposed  is  a  matter  of 
which  the  State  is  the  sole  judge ;  that  the  State  has  plenary  power 
in  matters  of  internal  police,  and  that  even  if  the  intention  had 
been  to  banish  obnoxious  persons  from  our  shores,  the  act  could  not 
have  been  regarded  as  an  infringement  of  the  Constitution.  This, 
we  believe,  is  a  fair  though  concise  statement  of  the  positions  taken 
by  counsel,  and  we  shall  be  as  brief  in  our  consideration  of  them 
as  the  nature  and  importance  of  the  subject  will  allow. 

The  act  applies  exclusively  to  Chinese,  and  there  is  no  doubt 
that  the  object  of  the  Legislature  in  passing  it  is  correctly  expressed 
in  the  title.  This  is  not  denied ;  nor  could  it  be,  in  view  of  the  act 
itself  and  the  previous  legislation  upon  the  subject ;  and  if  we  admit 
the  power  asserted  in  its  passage,  the  right  of  unconditional  exclu- 
sion would  seem  to  follow  aa  a  necessary  oonaequence.    It  is  con- 
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ceded  that  the  Constitution  has  vested  in  the  Gbvemment  the  power 
to  regulate  commerce  in  all  its  branches,  and  it  is  settled  that  this 
power  extends  to  every  species  of  commercial  intercourse,  and  may 
be  exercised  upon  persons  as  well  as  property.  This  was  decided 
by  the  Supreme  Court  of  the  United  States  in  two  cases,  generally 
known  as  the  Passenger  Cases,  (7  How.  283)  overruling  in  that 
respect  the  case  of  the  City  of  New  York  v.  Miln  (11  Pet.  102). 
The  cases  arose  under  laws  passed  by  the  Legislatures  of  New  Yovk 
and  Massachusetts,  and  were  argued  by  counsel  distinguished  for 
their  ability,  and  decided  upon  great  consideration  by  the  Court. 
Both  of  these  laws  imposed  a  tax  on  alien  passengers,  and  the  ques- 
tion was  whether  they  were  in  derogation  of  the  power  vested  in 
the  Government  of  the  United  States  to  regulate  commerce.  It 
was  decided  that  they  were,  five  of  the  Judges  concurring  in  the 
decision,  and  four  dissenting;  those  concuriing,  however,  differing 
to  some  extent  in  the  reasoning  upon  whicjh  their  conclusion  was 
arrived  at  The  points  of  difference  embrai:e  one  of  the  positions 
taken  in  the  present  case,  and  although  we  do  not  consider  a  decis- 
ion upon  it  necessary  in  determining  the  case,  it  is  proper  to  notice 
it.  Mr.  Justice  McLean  was  of  opinion  that  the  power  to  regulate 
commerce  was  a  power  prohibited  to  the  States,  and  vested  exclu- 
sively in  Congress,  and  cited  the  case  of  Qibhons  v.  Ogden  (9 
Wheat  196)  as  having  decided  the  point  Mr.  Justice  Wayne 
was  of  the  same  opinion,  but  said:  "  A  majority  of  us  do  not  think 
it  necessary  in  these  cases  to  reaffirm,  with  our  brother  McLean, 
what  this  Court  has  long  since  decided,  that  the  constitutional 
power  to  regulate  commerce  with  foreign  nations,  and  among  tlie 
States,  and  with  the  Indian  tribes,  is  exclusively  vested  in  Con- 
gress, and  that  no  part  of  it  can  be  exercised  by  a  State.''  Mr.  Justice 
Catron  declined  to  express  any  opinion  upon  the  subject,  remarking 
that  "  The  question  whether  the  power  to  regulate  commerce  and 
navigation  is  exclusive  in  the  Government  of  the  United  States,  or 
whether  a  State  may  regulate  within  its  own  waters  and  ports  in 
particular  cases,  does  not  arise  in  this  cause."  Mr,  Justice  Grier 
concurred  in  the  opinion  of  Mr.  Justice  Catron ;  and  Mr.  Justice 
McKinley  said:  "I  have  examined  the  opinions  of  Mr.  Jufttioe 
J^fcLean  and  Mr.  Justice  Catron,  and  concur  in  the  whole  reasoning 
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upon  the  main  question."  Mr.  Justice  Wayne,  adopting  the  views 
of  Mr.  Justice  Catron,  said :  "  His  leading  positions  are,  that  the 
acts  of  Massachusetts  and  New  York  are  tax  or  revenue  acts  upon 
the  commerce  of  the  United  States,  as  that  commerce  has  been  reg- 
ulated by  the  legislation  of  Congress  and  by  treaty  stipulations; 
that  the  power  to  regulate  commerce  having  been  acted  upon  by 
Congress,  indicates  how  far  the  power  is  to  be  exercised  for  the 
United  States  as  a  nation,  with  which  there  can  be  no  interference 
by  any  State  legislation.  *  *  *  Those  of  us  who  are 
united  with  Mr.  Justice  Catron  in  giving  the  judgments  in  these 
cases,  concur  with  him  in  these  opinions.  Mr.  Justice  McKinley 
and  Mr.  Justice  Grier  have  just  said  so,  my  own  concurrence  has 
been  already  expressed,  and  the  second  division  of  Mr.  Justice 
McLean's  opinion  contains  conclusions  identical  with  those  of  Mr. 
Justice  Catron  concerning  the  unconstitutionality  of  the  laws  of 
Massachusetts  and  New  York,  on  account  of  the  conflict  between 
them  and  the  legislation  of  Congress."  These  cases  are  frequently 
cited  in  support  of  the  doctrine  that  the  grant  of  power  in  the  Con- 
stitution, even  in  its  dormant  state,  vests  an  exclusive  authority  in 
Congress,  and  operates  as  a  prohibition  upon  the  States.  It  is 
obvious,  however,  that  this  point  was  not  determined ;  and  all  that 
was  decided  is,  that  when  the  power  has  been  exercised,  and  regula- 
tions established,  the  States  cannot  interfere.  To  this  extent  there 
was  p  ^^^nciirrence  of  opinion,  and  to  this  extent  the  decision  is  an 
authoritative  exposition  of  the  meaning  of  the  Constitution ;  and  S(» 
far  as  it  goes,  we  have  nothing  to  do  but  to  follow  it.  Whether  it 
has  ever  been  decided  that  the  grant  of  power  amounts  in  itself  to 
a  prohibition,  has  been  the  subject  of  much  discussion ;  and  notwith- 
standing the  emphatic  declaration  of  Mr.  Justice  Wayne,  must  be 
regarded  as  a  debatable  proposition.  Many  of  the  Judges  who  par- 
ticipated in  the  cases  relied  on  as  deciding  it  are  equally  emphatic 
in  asserting  the  contrary,  and  it  must  be  confessed  that  the  cases 
themselves  are  not  sufficiently  clear  to  remove  the  difficiilty.  In 
Wilson  Y.  The  Blackbird  Marsh  Company,  (2  Pet  246)  a  differ- 
ent doctrine  seems  to  have  prevailed,  recognizing  the  right  of  a 
State  to  exercise  conamercial  power,  where  no  conflict  is  produced 
with  an  act  of  Congress.    We  have  already  stated^  however,  that 
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we  do  not  consider  an  opinion  upon  the  subject  necessary  in  this 
case ;  and  we  have  only  alluded  to  it  in  response  to  counsel,  who 
have  assumed  that  the  point  has  been  decided. 

The  laws  in  question  in  the  two  cases  to  which  we  have  referred, 
required  the  master,  owner,  consignee  or  agentof  the  vessel  to  pay 
the  tax,  the  payment  to  be  made  as  soon  as  the  vessel  arrived  in 
port  The  Court  held  that  in  any  view  that  could  be  taken  of  them, 
as  imposing  a  tax  either  upon  the  vessel,  the  owner,  or  the  passen- 
gers, they  were  equally  an  interference  with  commeroe,  and  in 
violation  of  the  authority  of  the  Government.  The  assumpticm  that 
a  State  might  so  use  its  taxing  power  as  to  obstruct  the  exercise  of 
a  power  vested  in  the  Goveriunent  was  pointedly  condemned;  and 
the  doctrine  that  within  the  range  of  its  constitutional  authority  the 
Government  is  supreme  distinctly  enunciated.  This,  however,  was 
merely  a  repetition  of  what  had  been  decided  over  and  over  again, 
and  must  always  be  regarded  as  a  vital  and  fundamental  principle 
of  the  Constitution;  for  any  other  doctrine  would  enable  lie  States, 
by  hostile  legislation,  to  paralyze  the  energies  of  the  Government 
and  defeat  the  purposes  of  its  formation.  We  shall  speak  of  this 
subject  more  fully  hereafter,  when  we  come  to  consider  the  effect  of 
the  act  complained  of  in  this  case,  and  its  bearing  as  a  measure  of 
State  legislation  upon  the  power  of  the  Government  under  the 
Constitution.  At  present,  we  shall  confine  ourselves  to  an  examina- 
tion of  the  cases  referred  to,  so  far  as  may  be  necessary  in  order  to 
arrive  at  a  dear  understanding  of  the  points  decided,  and  the  prin- 
ciples of  the  decision.  We  shall  only  state  such  points  as  we  deem 
to  be  material  in  the  consideration  of  this  case,  referring  to  the 
opinion  of  Mr.  Justice  Wayne  for  a  full  and  accurate  summary.  It 
was  decided  that  the  laws  in  question,  being  in  their  nature  regula- 
tions of  commerce,  and  in  contravention  of  the  power  vested  in  and 
exercised  by  the  Government,  were  unconstitutional  and  void ;  that 
the  States  cannot  tax  the  commerce  of  the  United  States  for  any 
purpose,  and  that  the  commerce  of  the  United  States  includes  an 
intercourse  of  persons,  as  well  as  the  importation  of  merchandise ; 
that  State  laws  imposing  a  tax  on  foreigners  or  immigrants,  such 
tax  to  be  paid  after  the  arrival  of  the  vessel  within  the  limits  of  the 
State,  but  before  the  passengers  are  landed,  are  laws  which  the 
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States  cannot  constitutionally  pass;  that  the  regulating  power  of 
Congress  includes  navigation  upon  the  high  seas,  and  in  the  bays, 
harbors,  lakes  and  navigable  waters  within  the  United  States,  and 
that  any  tax  by  a  State  in  any  way  affecting  the  right  of  naviga- 
tion, or  subjecting  the  exercise  of  tJiat  right  to  a  condition,  is  con- 
trary to  the  Constitution  and  void.  It  was  conceded  that  the 
States,  in  the  exercise  of  their  police  powers,  oould  pass  quarantine 
and  health  laws,  and  laws  excluding  paupers,  vagabonds  and  crim- 
inals, and  that  the  provisions  of  the  Constitution  are  not  to  be 
construed  as  prohibiting  the  enacting  of  laws  for  these  purposes. 
Such  laws  are  necessary  in  providing  for  the  general  welfare ;  and 
although  commerce  may  be  incidentally  affected  by  them,  they 
were  not  regarded  as  inimical  to  the  exercise  of  the  commercial 
power.  As  to  how  far  a  State  may  go  in  this  respect  no  opinion 
was  expressed,  and  it  would  have  been  difficult,  if  not  impossible,  to 
lay  down  any  precise  or  definite  rule  upon  the  subject.  "  No  one,'^ 
said  Mr.  Justice  McLean,  "  has  yet  drawn  the  line  clearly,  because, 
perhaps,  no  one  can  draw  it,  between  the  commercial  power  of  the^ 
Union  and  the  municipal  power  of  a  State.  Numerous  cases  have 
arisen,  involving  these  powers,  which  have  been  decided,  but  a  rule 
has  necessarily  been  observed  as  applicable  to  the  circumstances  of 
each  case."  This  probably  is  all  that  could  have  been  said  upon 
the  subject ;  and  even  this  was  not  necessary  as  applied  to  the  laws 
under  consideration,  as  they  were  not  passed  for  the  preservation 
of  health  or  the  protection  of  the  community.  They  were  purely 
tax  or  revenue  measures,  and  as  their  effect  was  to  burden  com- 
merce by  imposing  upon  it  restraints  and  liabilities,  they  were  heLl 
to  be  unconstitutional.  The  Government  had  acted  upon  the  sub- 
ject, and  prescribed  the  rule  by  which  it  should  be  regulated  and 
controlled,  and  this  rule  was  the  supreme  law,  and  placed  it  beyond 
the  reach  of  State  interference.  The  right  of  a  State  to  tax  persons 
residing  within  its  limits  was  not  disputed ;  but  it  was  held  that  the 
ricrht  of  taxation  did  not  extend  to  persons  connected  with  com- 
merce, who,  although  within  its  limits,  had  not  landed  and  become 
residents.  The  opinion  of  Mr.  Justice  Catron,  which  appears  to 
have  received  the  sanction  of  the  other  Judges,  contains  a  full  and 
able  review  of  the  commercial  system  of  the  Qovemment,  and  shows 
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that  its  policy  has  always  heen  to  cultivate  intercourse  with  foreign 
nations. 

We  have,  perhaps,  examined  these  cases  at  greater  length  and 
with  more  particularity  than  was  necessary,  but  they  constitute  the 
starting  point  in  the  argument,  and  it  was  desirable  to  understand 
clearly  the  effect  of  the  decision.  The  difference  between  them 
and  the  case  at  bar  is,  that  in  the  former  the  person  was  met  at  the 
time  of  his  arrival  and  taxed  for  the  privilege  of  landing,  and  in  the 
latter  he  is  permitted  to  land  and  the  tax  levied  as  a  condition  of 
his  residence.  The  person  is  the  same  —  the  only  difference  is  in 
the  circumstances  imder  which  the  tax  is  imposed;  and  if  this 
difference  does  not  relieve  the  tax  of  its  objectionable  feature  as  an 
interference  with  commerce,  we  conceive  that  the  same  rule  must 
be  applied.  The  act  is  limited  in  its  terms  to  Chinese  residing  in 
the  State ;  but  immigration  from  China  will  necessarily  be  affected 
by  it,  and  it  will  hardly  be  pretended  that  this  is  a  matter  in  which 
the  commerce  of  the  country  is  not  interested.  Its  tendency  is  to 
diminish  intercourse,  without  which  commerce  cannot  exist :  and  it 
is  obvious  that  to  the  extent  of  its  influence  in  this  respect  the 
operations  of  commerce  must  suffer  a  corresponding  diminution.  In 
Oibbons  v.  Ogden,  it  was  contended  that  commerce  included  noth- 
ing but  traffic ;  but  the  Court  said :  "  Commerce,  undoubtedly,  is 
traffic  —  but  it  is  something  more ;  it  is  intercourse.  It  describes 
the  commercial  intercourse  between  nations,  and  parts  of  nations, 
in  all  its  branches,  and  is  regulated  by  prescribing  rules  for  carry- 
ing on  that  intercourse."  Commerce  cannot  be  carried  on  without 
the  agency  of  persons,  and  a  tax,  the  effect  of  which  is  to  diminish 
personal  intercourse  is  necessarily  a  tax  upon  commerce;  and  the 
power  exercised  in  imposing  it  may  be  so  used  as  not  only  to 
diminish  but  to  destroy.  If  we  acknowledge  the  power,  no  limitation 
can  be  affixed  to  its  exercise,  for  the  power  to  tax  is  a  sovereign 
power,  and  wherever  it  exists  may  be  exercised  at  the  will  and 
discretion  of  the  sovereign.  We  admit  that  the  States  are  sover- 
eign, and  as  the  result  of  this  admission  we  concede  to  them  all  the 
power  incident  to  the  exercise  of  sovereign  authority,  except  as  thia 
power  has  been  granted  by  the  Constitution  to  the  National  Govern- 
ment.   As  to  the  power  thus  granted,  the  Gk)vemment  is  supreme, 
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and  as  a  necessary  consequence,  the  States  are  prohibited  from 
interfering  with  its  exercise;  and  this  prohibition  includes  every 
act  by  which  such  interference  may  be  attempted.  In  granting  the 
power,  the  States  necessarily  surrendered  the  right  to  control  it ; 
and  the  idea  that  a  power  not  granted  may  be  used  as  a  restraint 
upon  the  power  granted  is  repugnant  to  the  Constitution,  and  the 
whole  theory  of  the  Government.  This  doctrine  has  been  repeat- 
edly laid  down  as  applicable  to  the  taxing  power,  and  no  view  can 
possibly  be  taken  of  it  which  has  not  already  undergone  the  fullest 
and  most  elaborate  discussion.  McCvllough  v.  The  State  of  Mary- 
land, (4  Wheat.  316)  and  Weston  v.  The  City  CmmcU  of  Charles- 
ton, (2  Pet.  449)  are  cases  in  pointy  in  the  former  of  which  the 
Court  said :  "  The  States  have  no  power  by  taxation,  or  otherwise, 
to  retard,  impede,  burden,  or  in  any  manner  control  the  operation 
of  the  constitutional  laws  enacted  by  Congress,  to  carry  into  execu- 
tion the  powers  vested  in  the  General  Government"  In  Ae  case 
of  Brown  v.  The  State  of  Maryland,  (12  Wheat.  419)  the  same 
principle  was  applied,  and  we  regard  the  decision  as  bearing  with 
conclusive  force  upon  the  case  at  bar.  The  L^slature  of  Mary- 
land passed  an  act  requiring  all  importers  of  foreign  goods  by  bale 
or  package,  and  other  persons  selling  the  same  by  wholesale,  bale 
or  package,  to  take  out  a  license,  for  which  they  were  to  pay  fifty 
dollars.  The  question  before  the  Court  was  the  constitutionality 
of  this  act;  and  in  an  able  and  elaborate  opinion  by  Chief  Justice 
Marshall,  the  Court  held  that  the  act  was  an  interference  with 
commerce,  and  was  unconstitutional  and  void.  It  was  held  that 
the  effect  of  the  act  was  to  tax  the  goods,  and  lliat  this  amounted 
to  laying  a  duty  upon  imports,  which  a  State  was  prohibited  from 
doing ;  and  that  it  interfered  with  the  regulations  of  Congress  by 
imposing  a  burden  upon  the  right  to  sell.  It  was  not  pretended 
that  the  act  could  stand  if  it  came  within  the  prohibition  of  the 
Constitution,  or  violated  any  act  of  rightful  legislation  by  Congress ; 
but  it  was  urged  that  such  a  construction  would  abridge  lie  acknowl- 
edged power  of  a  State  to  tax  its  own  citizens,  or  their  property 
within  its  territory.  In  respect  to  the  prohibition,  the  Court 
answered :  "  The  constitutional  prohibition  on  the  States  to  lay  a 
duty  on  imports,  a  prohibition  which  a  vast  majority  of  them  must 
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feel  an  intereet  in  preserving^  may  certainly  come  in  conflict  with 
their  acknowledged  power  to  tax  persons  and  property  within  their 
territory.  The  power  and  the  restriction  on  it,  though  quite  dis- 
tinguishable when  they  do  not  approach  each  other,  may  yet,  like 
the  intervening  colors  between  white  and  black,  approach  so  nearly 
as  to  perplex  the  understanding,  as  colors  perplex  the  vision  in 
marking  the  distinction  between  them.  Tet  the  distinction  exists, 
and  must  be  marked  as  the  cases  arise.  Till  they  do  arise,  it  might 
be  premature  to  state  any  rule  as  being  universal  in  its  application. 
It  is  sufficient  for  the  present  to  say,  generally,  that  when  the 
importer  has  so  ^cted  upon  the  thing  imported  tiiat  it  has  become 
incorporated  and  mixed  up  with  the  mass  of  property  in  the  country, 
it  has,  perhaps,  lost  its  distinctive  character  as  an  import,  and  has 
become  subject  to  the  taxing  power  of  the  State;  but  while  remain- 
ing the  property  of  the  importer,  in  his  warehouse,  in  the  original 
form  or  package  in  which  it  was  imported,  a  tax  upon  it  is  too 
])lainly  a  duty  on  imports  to  escape  the  prohibition  in  the  Constitu- 
tion." On  the  other  point,  the  Court  said:  "  We  admit  this  power 
to  be  sacred ;  but  cannot  admit  that  it  may  be  so  used  as  to  obstruct 
the  free  course  of  a  power  given  to  Congress.  We  cannot  admit 
that  it  may  be  used  so  as  to  obstruct  or  defeat  the  power  to  regulate 
commerce.  It  has  been  observed  that  the  powers  remaining  with 
the  States  may  be  so  exercised  as  to  come  in  conflict  with  those 
vested  in  Congress.  When  this  happens,  that  which  is  not  supreme 
must  yield  to  that  which  is  supreme.  This  great  and  universal 
truth  is  inseparable  from  the  nature  of  things,  and  the  Constitution 
has  applied  it  to  the  often  interfering  powers  of  the  General  and 
State  Governments,  as  a  vital  principle  of  perpetual  operation.  It 
results,  necessarily,  from  this  principle  that  the  taxing  power  of  the 
States  must  have  some  limits.  It  cannot  reach  and  restrain  the 
action  of  the  National  Government  within  its  proper  ^here." 

We  propose,  however,  to  consider  the  case  in  another  point  of 
view,  as  we  think  the  principle  underlying  and  controlling  the 
decision  is  conclusive  to  the  present  controversy.  It  will  be  seen 
that  the  question  was  not  whether  the  goods  could  be  stopped  w 
iransitu,  and  a  tax  imposed  before  they  reached  the  hands  of  the 
importer,  but  whether,  having  reached  his  hands,  they  were  subject 
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to  a  tax  in  the  form  of  a  license  to  sell.  Whether,  in  other  words, 
it  was  competent  for  the  State  to  impose  a  tax  upon  the  right  of 
sale,  and  by  acting  upon  the  importer  reach  the  import,  and  srubject 
it  to  a  charge  for  revenue  purposes.  It  was  contended  for  the 
State,  that  when  the  goods  were  landed,  the  authority  of  the  Gov- 
ernment ceased;  that  the  goods  passed  from  the  control  of  the 
Grovemment  to  that  of  the  State,  and  were  subject  to  any  regula- 
tion the  State  chose  to  adopt.  To  this  it  was  answered,  that  the 
right  to  import  included  the  right  to  sell,  and  that  when  the  im- 
porter purchased  that  right  by  the  payment  of  a  duty  to  the  Gbv- 
(^mment,  he  purchased  also  the  privilege  of  a  market,  and  that  tax- 
ing the  market  was  in  effect  taxing  the  import.  It  was  contended, 
in  reply,  that  the  term  "  imports,"  in  the  Constitution,  only  applied 
to  the  act  of  importation;  that  the  only  right  acquired  from  the 
Government  was  the  right  to  introduce,  and  that  the  articles  hav- 
ing entered  the  country,  a  tax  upon  them  was  not  an  interference 
with  this  right.  These  positions  were  taken  up  and  fully  considered 
by  the  Court,  and  the  opinion  delivered  is  in  that  peculiar  style  of 
terse  and  convincing  logic  so  eminently  characteristic  of  the  Chief 
Justice  who  wrote  it.  It  was  held  that  the  importer  purchased  from 
the  Government  the  right  to  sell  as  well  as  to  introduce  and  bring 
in,  and  that  the  term  "  imports  "  referred  to  the  article  imported, 
and  not  to  the  act  of  importation.  The  position  that  the  authority  of 
the  Government  terminated  with  the  entry  was  declared  to  be  un- 
sound, and  it  was  held  that  this  authority  continued  so  long  as  the 
article  retained  its  distinctive  character  as  an  import  "  The  coun- 
sel for  the  plaintiff  in  error,^  said  the  Ooxrrt,  "contend  that  the 
importer  purchases,  by  the  payment  of  the  duty  to  the  United 
States,  a  right  to  dispose  of  his  merchandise,  as  well  as  bring  it 
into  ihe  eountiy;  and  certainly  the  argument  is  supported  by 
straig  reason,  as  well  as  the  practice  of  nations,  inehiding  afor  own. 
The  objeet  of  importation  is  sale;  it  constitutes  the  motire  for  pay- 
ing the  duties ;  and  if  the  United  States  possess  the  ri^t  of  con- 
ferring the  power  to  sell,  as  the  consideration  for  which  the  duty  is 
paid,  every  principle  of  fair  dealing  requires  that  they  should  be 
understood  to  confer  it  The  whole  ecmrse  of  legislation  on  the 
subject  diows  that  in  the  opinioo  of  tbe  Legisfaitare  the  right  to  sell 
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is  connected  with  the  payment  of  duties."  The  power  of  Congress 
to  regulate  commerce  with  foreign  nations  was  declared  to  be  com- 
plete in  itself,  and  to  acknowledge  no  limitations  other  than  those 
prescribed  by  the  Constitution.  "  The  power,"  said  the  Court,  "  is 
coextensivewiththesubject  on  which  it  acts,  and  cannot  be  stopped 
at  the  external  boundary  of  a  State,  but  must  enter  its  interior. 
If  this  power  reaches  the  interior  of  a  State  and  may  be  there  exer- 
cised, it  must  be  capable  of  authorizing  the  sale  of  those  articles 
which  it  introduces.  Commerce  is  intercourse;  one  of  its  most 
ordinary  ingredients  is  traffic.  It  is  inconceivable  that  the  power  to 
authorize  traffic,  when  given  in  the  most  comprehensive  terras,  with 
the  intent  that  its  efficacy  should  be  complete,  should  cease  at  the 
point  where  its  continuance  is  indispensable  to  its  value."  This 
power  is  not  to  be  understood,  of  course^  as  extending  only  to  the 
articles  upon  which  duties  are  paid,  but  to  every  article  brought 
into  the  country  imder  the  authority  of  the  Government.  If  an 
article  is  admitted  free,  it  is  because  the  interest  of  commerce,  or 
some  domestic  purpose,  is  supposed  to  require  it,  and  the  right  to 
introduce  and  sell  is  given  as  an  equivalent  for  the  act  of  importa- 
tion. The  power  of  the  Government  is  the  same  in  both  cases,  and 
the  principle  established  in  the  case  before  us  is,  that  when  the  arti- 
cle has  been  brought  in  through  the  agency  of  this  power,  the  right 
to  sell  is  a  necessary  incident.  It  was  admitted  that  when  the  arti- 
cle had  lost  its  character  as  an  import,  by  being  incorporated  and 
mixed  up  with  the  mass  of  property  in  the  country,  it  became  sub- 
ject, like  other  property,  to  the  taxing  power  of  the  State.  This 
admission,  however,  does  not  acknowledge  the  power  of  a  State  to 
single  out  an  imported  article,  and  subject  it  to  a  tax  not  imposed 
upon  other  property  of  the  same  description;  and  such  a  tax  would 
undoubtedly  come  within  the  principle  of  the  decision.  The  whole 
reasoning  of  the  decision  shows  that  a  discriminating  tax,  the  effect 
of  which  would  be  to  give  preferences  and  close  the  markets  against 
imported  articles,  would  be  invalid ;  and  it  is  impossible  that  any  cir- 
cumstance could  give  validity  to  it  The  Court  did  not  intend  to 
distinguish  between  wholesale  and  retail  dealers,  nor  between  the 
importer  and  other  persons  purchasing  the  articles  for  the  purposes 
of  traffic,  but  to  lay  down  a  role  covering  the  whole  ground  of  State 
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interference.  The  free  use  of  the  powers  vested  in  the  Govern- 
ment was  declared'to  be  essential  to  its  existence,  and  the  intention 
was  to  lay  down  a  rule  broad  enough  to  include  every  act  of  a  State 
obstructing  or  impeding  the  constitutional  measures  of  the  Govern- 
ment. A  State  may  tax  the  property  of  its  citizens,  but  it  cannot 
tax  imports ;  and  a  tax  discriminating  against  an  imported  article 
would  be  a  tax  upon  the  article  as  an  import,  and  not  as  a  part  of 
the  general  mass  of  property.  If  a  State  may  constitutionally 
impose  such  a  tax,  the  States  together  may  constitutionally  break 
up  the  entire  commercial  system  of  the  Government;  for,  admit 
the  power,  and  there  is  nothing  to  prevent  the  imposition  of  a  tax 
amounting  to  a  prohibition.  It  is  clear  that  the  power  does  not 
exist,  and  in  whatever  form  its  exercise  may  be  attempted,  it  will 
be  the  duty  of  the  Courts  to  interfere,  and,  by  arresting  the  en- 
croachment, preserve  the  authority  of  the  Government. 

_It  is  immaterial  for  the  purposes  of  this  case  whether  we  call  per- 
sons immigrating  to  this  coimtry  from  abroad  imports,  or  use  somo 
other  term  more  aptly  describing  their  relations  to  commerce.  Tho 
transportation  of  passengers  is  a  large  and  rapidly  increasing 
branch  of  our  carrying  trade,  and  at  the  different  ports  of  the  coun- 
try hundreds  of  vessels,  employed  almost  exclusively  in  this  brancli 
of  commerce,  arrive  and  depart  monthly.  It  cannot  be  denied  that 
the  Government  has  the  same  power  over  this  as  over  other  branches 
of  conunerce,  and  a  large  portion  of  the  l^slation  upon  the  subject 
applies  entirely  to  this  branch.  It  has  been  an  object  of  special 
interest  to  the  Government,  from  the  time  that  our  conunerce  was 
in  its  infancy,  and  its  growth  has  been  watched  with  great  solici- 
tude as  promising  a  speedy  development  of  the  resources  of  the 
country.  It  has  received  the  encouragement  of  Congress  in  every 
form  in  which  assistance  could  be  advantageously  rendered,  and  the 
benefits  resulting  from  it  are  felt  and  acknowledged  by  the  whole 
nation.  It  has  always  been  the  policy  of  the  Government  to  encour- 
age immigration,  and  the  most  liberal  system  of  laws  has  been 
adopted  to  induce  foreigners  to  come  to  the  country  for  the  purpose 
of  settlement  and  traffic.  The  fruits  of  this  system  are  to  be  seen 
in  the  rapid  increase  of  our  population,  the  settlement  and  improve- 
ment of  our  fertile  and  extensive  domain,  and  the  millions  of  wealth 
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added  year  after  year  to  every  branch  of  industry  and  trade.  The 
resnlts  of  tiie  system  demonstrate  its  wisdom;  but  whether  wise  or 
unwise,  it  is  a  system  which  the  Government  had  the  right  to  adopt, 
and  with  which  no  State  can  oonstitutionally  iiiterfere.  The  whole 
subject  of  trade  and  interoourse  has  been  confided  to  the  national 
will,  and  if  a  State  may  so  use  its  reserved  powers  as  to  defeat  the 
operations  of  this  will,  the  Constitution,  instead  of  being  a  practical 
instrument,  is  a  shadow  and  a  myth.  If  any  effect  is  to  be  given  to 
it  as  a  grant  of  power,  the  line  which  marks  the  limit  of  the  grant  is 
the  line  beyond  which  State  action  cannot  be  extended;  it  is  the 
dividing  line  between  the  powers  reserved  and  the  powers  granted. 
The  power  to  regulate  commerce  is  among  the  powers  expressly 
cnumeratcki,  and  having  passed  frwn  Ihe  States  to  the  Government, 
no  State  can  exercise  any  part  of  it,  except,  perhaps,  as  the  Grov- 
emment  may  assent  to  its  exercise  in  particular  cases.  Commerce 
is  a  unit,  its  several  parts  so  united  and  bound  together  as  to  be 
inseparable;  and  as  intercourse  is  a  component  part  of  commerce, 
the  power  to  regulate  commerce  includes  the  power  to  regulate 
interoourse.  The  power  comes  from  the  grant,  and  is  coextensive 
with  the  subject  to  which  it  relates;  and  whether  exercised  to 
encourage  immigration,  or  for  any  other  purpose  within  the  range 
of  commercial  interoourse,  the  States  are  prohibited  from  interfer- 
ing. It  may  be  thought  inaccurate  to  say  that  a  law  passed  to  in- 
duce immigratikm  for  the  purpose  of  settlement  is  a  regulation  of 
commerce;  but  it  is  clear  that  the  Government,  in  virtue  of  its  comr 
mercial  power,  may  pass  such  a  law.  Immigration,  either  tem- 
porary or  permanent,  is  an  essential  ingredient  of  intercourse  and 
traffic,  and  the  power  to  regulate  commerce  implies  the  power  to 
regulate  both  as  to  persons  and  to  goods.  This  is  the  leading  idea 
of  the  Passenger  Cases,  and  the  necessary  inference  from  these 
cases,  taken  in  connection  with  Brown  v.  The  Btaie  of  Man/land,  is 
that  when  the  persons  have  once  entered,  the  States  have  no  power 
to  tax  them  out.  *^  Except  to  guard  its  citizens  against  diseases 
and  paupers,"  said  Mr.  Justice  McLean,  "  the  municipal  power  of 
aStatecannotprohibit  the  introduction  of  foreigners  brought  to  this 
country  under  the  authority  of  Congress.**  Mr.  Justice  Wayne, 
referring  to  the  argument  of  counsel,  said :  "  It  was  assumed  that  a 
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State  his  unlimited  discretion,  in  virtue  of  its  unsurrendered  police 
power,  to  determine  what  persons  shall  reside  in  it.  Then  it  was 
said  to  follow,  that  the  State  can  remove  all  persons  who  are  thought 
dangerous  to  its  welfare ;  and  to  this  right  to  remove  it  was  said 
the  right  to  determine  who  shall  enter  the  State  is  an  inseparable 
incident.  That  erroneous  proposition  of  the  discretion  of  a  State 
in  this  matter,  has  led  to  all  the  more  mistaken  inferences  made 
from  it.  The  error  arose  from  its  having  been  overlooked  that  a 
part  of  the  supreme  police  power  of  a  nation  is  identical,  as  I  have 
shown  it  to  be,  with  its  sovereignty  over  commerce.  Or,  more 
properly  speaking,  the  regulation  of  commerce  is  one  of  those  par- 
ticular  rights  collectively  placed  in  the  hands  of  the  sovereign  for 
the  good  of  the  State.  •  Until  it  is  shown  that  the  police  power  in 
cme  of  its  particulars  is  not  what  it  has  just  been  said  to  be,  the  dis- 
cretion of  a  State  of  this  Union  to  determine  what  persons  may  come 
to  and  reside  in  it,  and  what  persons  may  be  removed  from  it, 
remains  unproved.  It  cannot  be  proved,''  etc.  Mr.  Justice 
Catron  said  that  in  the  exercise  of  its  authority  over  commerce  the 
Grovemment  is  supreme,  and  may  admit  or  refuse  foreign  inter- 
course, either  partially  or  entirely.  The  opinion  delivered  by  him 
contains  so  full  and  thorough  an  examination  of  the  l^slation  of 
Congress,  and  the  action  of  the  Government  upon  the  subject  of 
commerce,  that  we  deem  it  unnecessary  to  go  over  that  ground, 
rsfost  of  the  r^ulations  upcm  the  subject  are  general  in  their  na- 
ture, referring  to  no  particular  country,  but  inviting  intaroourse 
vith  all  nations,  and  excluding  none. 

It  must  be  admitted  that  the  act  before  us  is  a  measure  of  special 
and  extreme  hostility  to  the  Chinese,  and  that  the  power  asserted 
in  its  passage  is  the  right  of  the  State  to  prescribe  the  terms  upon 
which  they  shall  be  permitted  to  reside  in  it.  This  right,  if  carried 
to  the  extent  to  which  it  may  be  carried  if  the  power  exists,  may 
he  so  used  as  to  cut  off  all  intercourse  between  them  and  the  peo- 
ple of  the  State,  and  obstruct  and  block  up  the  channels  of  com- 
merce, laying  an  embargo  upon  trade,  and  defeating  the  commercial 
policy  of  the  nation.  The  act  is  sought  to  be  maintained  as  a 
police  regulation ;  but  this  branch  of  the  police  power  has  been  sur- 
rendered to  the  Government  as  a  part  of  the  power  to  regulate 
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commerce,  and  its  exercise  by  a  State  is  incompatible  with  the 
authority  of  the  (Jovernment.  We  may  dismiss  from  the  case  the 
question  of  the  power  of  the  States  to  exclude  obnoxious  persons, 
such  as  paupers  and  fugitives  from  justice,  for  it  nowhere  appears 
that  the  Chinese  as  a  class  are  of  that  description;  nor  does  the 
act  pretend  to  deal  with  them  as  such.  It  imposes  upon  them  a 
tax,  but  contains  no  provision  denying  to  them  a  residence  in  the 
State;  and  the  question  is  not  whether  they  can  be  excluded  as 
burdensome  or  dangerous  persons,  but  whether  they  can  be  taxed 
for  the  privilege  of  residing  here,  without  reference  to  their  condi- 
tion or  character.  That  they  may  be  taxed  as  other  residents  is 
not  disputed,  but  that  they  may  be  set  apart  as  special  subjects  of 
taxation,  and  be  compelled  to  contribute  to  the  revenue  of  the  State 
in  their  character  of  foreigners,  is  a  proposition  which  cannot  be 
maintained.  If  this  may  be  done,  there  is  no  restriction  upon  the 
power  that  does  it,  and  a  tax  may  be  imposed  which  no  human 
industry  can  pay,  precluding  aU  intercourse,  and  making  it  as 
impossible  as  if  it  were  positively  prohibited.  The  question  is  one 
of  power,  and  if  we  admit  the  power  we  must  admit  it  in  its  whole 
extent,  as  a  power  complete  in  itself,  to  be  exercised  at  the  discre- 
tion of  the  Legislature,  and  subject  to  no  limitation  or  restraint 
If  it  exists,  it  may  be  exercised  upon  all  foreigners  residing  in  the 
State,  and  may  be  so  exercised  as  to  bar  the  door  of  foreign  com- 
merce as  effectually  as  the  (Jovemmeni  could  do  it  by  issuing  its 
mandate  and  closing  the  ports.  The  fact  that  a  power  may  be 
abused  is  no  evidence  that  it  does  not  exist ;  but  where  an  inferior 
jurisdiction  asserts  a  power  in  conflict  with  that  of  a  superior  juris- 
diction, the  inference  that  the  power  asserted  does  not  exist  is  in- 
evitable. And  to  determine  whether  there  is  a  conflict  or  not,  the 
power  must  be  considered  with  reference  to  its  consequences,  for  its 
effect  when  carried  out  is  the  only  criterion  by  which  a  judgmrait 
can  be  formed. 

It  is  said  that  the  power  of  taxation  in  a  State  is  a  power  incident 
to  its  sovereignty,  and  that  the  free  exercise  of  this  power  upon 
persons  and  property  within  its  limits  is  essential  to  its  existence. 
We  admit  the  importance  of  the  power,  and  concede  that  no  unnec- 
essary restrictions  should  be  placed  upon  it,  but  what  has  been 
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said  shows  that  like  other  State  powers  it  must  be  exercised  in 
subordination  to  the  powers  vested  in  the  Government  When  a 
State  undertakes  to  tax  commerce,  the  question  is  not  one  of  terri- 
torial jurisdiction,  and  there  is  no  more  reason  in  saying  that  a 
State  may  thwart  the  measures  of  the  Government  by  a  tax,  than  to 
eay  that  it  may  do  so  through  the  agency  of  some  other  power. 
The  authority  of  the  Government  is  not  to  be  measured  by  State 
lines,  but  by  the  provisions  of  the  Constitution,  and  the  limitations 
upon  State  power  are  to  be  measured  by  the  same  instrument,  and 
not  by  geographical  surveys  and  boundaries.  This  is  the  doctrine 
so  forcibly  laid  down  in  Brown  v.  The  State  of  Maryland,  and  the 
principle  there  established  in  relation  to  property  is  equally  applica- 
ble to  the  case  of  persons.  The  latter  are  brought  in  by  the  same 
power  that  admits  the  former,  and  as  subjects  of  State  taxation 
stand  precisely  upon  the  same  footing,  and  are  entitled  in  an  equal 
degree  to  the  protection  of  the  power  under  which  they  enter.  In 
protecting  them  it  protects  itself,  and  to  abandon  them  to  an  unlim- 
ited exercise  of  the  taxing  power  of  the  States,  would  be  to  aban- 
don itself  to  certain  destruction. 

We  have  already  stated  that  most  of  our  laws  regulatingcommerce 
are  general  in  their  nature,  and  there  is  no  doubt  that  they  apply 
with  as  much  force  to  our  intercourse  with  China  as  to  that  with 
other  nations.  Such  must  have  been  the  opinion  of  this  Court  in  the 
case  of  the  People  v.  Downer,  (7  Cal.  169)  which  was  decided 
upon  the  authority  of  the  Passenger  Cases ;  and  the  action  of  the 
Government  seems  to  have  been  in  accordance  with  this  view. 
Revenue  from  that  source  has  been  regularly  collected  at  the  differ- 
ent ports ;  and  it  has  been  the  uniform  practice  of  the  Government 
to  admit  imports  from  China  and  imports  from  other  countries  upon 
the  same  terms.  In  February  last,  Congress  passed  an  act  in 
relation  to  the  "Coolie  trade,"  prohibiting  our  vessels  from  trans- 
porting persons  leaving  the  country  under  constraint,  but  expressly 
authorizing  voluntary  immigration.  In  addition  to  this,  there  is  a 
tieaty  of  "  peace,  amity  and  conmierce,^^  between  the  two  nations, 
restricted  on  the  part  of  China,  so  far  as  commerce  is  concerned,  to 
certain  ports  and  pla<5fes,  but  open  and  unrestricted  on  our  part 

We  have  examined  the  cases  cited  by  the  Attorney  Genial,  and 
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see  nothing  in  any  of  them  to  lead  us  to  a  conclusion  different  from 
that  at  which  we  have  arrived.  The  doctrine  laid  down  in  The  City 
of  New  York  v.  MUn,  that  persons  were  not  the  subjects  of  com- 
merce, was  expressly  overruled  in  the  Passenger  Cases,  and  the 
authority  of  these  cases  has  never  been  questioned.  The  License 
Oases  (5  How.  604)  were  decided  upon  the  ground  that  the  laws 
in  question  were  police  regulations,  and  related  to  a  subject  pecu- 
liarly within  the  authority  of  the  States  to  regulate  and  control. 
The  decision  has  never  been  supposed  to  be  in  conflict  with  Brown 
\.  The  State  of  Marylcmd;  and  since  it  was  rendered,  the  latter 
oase  has  been  affirmed  in  Almy  v.  The  State  of  California,  (24 
How.  169.) 

It  follows  that  the  act  in  question  is  unconstitutional,  and  the 
judgment  of  the  Court  below  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

NoBTON,  J. — ^The  Supreme  Court  of  the  United  States  decided, 
in  what  are  called  the  Passenger  Cases,  that  a  State  had  no  power 
to  impose  a  tax  upon  a  foreigner  for  the  privilege  or  right  of  coming 
into  the  State.  The  decision  was  made  by  the  concurrence  of  a 
bare  majority,  that  is,  of  five  out  of  the  nine  Judges.  The  majority 
held  that  such  a  tax  was  an  infringement  upon  the  power  of  Con- 
gress to  regulate  commerce,  which  was  held  to  include  intercourse, 
.and  to  involve  the  right  of  determining  under  what  conditions  for- 
eigners should  be  allowed  to  come  to  the  United  States.  The 
minority  held  that  the  imposing  of  such  a  tax  was  but  the  exercise 
of  the  undoubted  right  of  taxation  belonging  to  the  several  States, 
and  was  not  an  infringement  upon  any  power  granted  by  the  Con- 
stitution to  Congress.  It  is  obvious  that  it  was  a  nice  and  difficult 
question  that  could  divide  so  near  equally  the  opinions  of  l!hat  tribu- 
nal, and  striking  reflections  and  arguments  upon  the  opposite  sides 
.are  presented  in  those  differing  opinions.  But  the  question  having 
been  decided  by  that  Court,  to  whom  its  decision  belongs  under  the 
•Constitution  of  the  United  States,  the  State  Courts  have  no  other 
tluty  than  to  follow  the  decision.  The  Supreme  Court  of  the  United 
States  also  decided  in  the  case  of  Brown  v.  The  State  of  Maryhmdj 
that  a  State  law  requiring  a  license  to  be  obtained  for  the  sale  of 


Digitized  by 


Google 


SUPREME  COURT  — JULY  TERM,  1862.         681 

Lin  Sine  o.  Waahbiirn. 

imported  goods  in  the  oiigmal  padcagea  was  void,  because  it  Iiad  a 
t<^ndency  to  discourage  and  prevent  the  importation  of  foreign  goods^ 
and  was  thus  an  infringement  upon  the  constitutional  right  of  Con- 
gress to  regulate  commerce.  The  Court  h^d  that  the  right  under 
a  law  of  Congress  to  import  goods  necessarily  included  the  right  to 
sell  them  in  the  country,  and  thus  to  have  them  become  a  part  of 
the  property  of  the  country.  That  the  right  to  import  goods  was  a 
practical  and  substantial  right^  and  not  a  useless  form,  as  it  would 
be  if  the  goods,  upon  being  landed,  could  not  be  put  into  market. 

So  long  as  these  two  decisions  of  the  Supreme  Court  of  the  United 
States  stand,  any  State  law  must  be  void,  the  purpose  and  effect  of 
which  is  to  prevent  foreigners  from  coming  to  and  residing  in  the 
State.  The  laws  and  regulations  of  Congress  which  allow  foreign- 
ers to  come  to  this  country,  necessarily  allow  them  to  remain  here,, 
in  the  same  manner  as  those  laws  and  regulations  which  allow  for^ 
eign  goods  to  be  imported,  allow  them  to  be  sold  in  and  to  beoome  a 
portion  of  the  property  of  the  country.  It  would  be  an  empty 
soimd  to  say  that  the  several  States  cannot  pass  any  law  to  prevent 
foreigners  from  coming  here,  if  they  may  pass  laws  which  will 
compel  such  foreigners  to  depart  as  soon  as  they  arrive. 

One  of  the  purposes  of  the  law  under  consideration  is  stated  in 
the  title  to  be  to  ^'  discourage  the  immigration  of  the  Chinese  into 
the  State  of  California,"  and  there  can  be  no  doubt  but  that  the  tax 
imposed  by  the  law  on  these  persons  for  the  mere  right  to  reside 
here  is  an  appropriate  and  effective  means  to  accomplish  the  pur- 
pose announced  in  the  title. 

The  case  of  the  People  v.  Naglee  (1  CaL  232)  referred  to  by 
counsel,  decided  that  a  State  law  requiring  foreigners  to  take  oat 
a  license  for  the  privilege  of  working  the  gold  mines  was  valid.  It 
did  not  decide  that  they  could  be  taxed  merely  for  the  privilege  of 
-residing  in  the  Stata  The  question  not  beii^  the  same^  it  is  not 
necessary  to  examine  the  reasons  upon  which  it  is  based. 

The  right  of  the  several  States  to  exclude  Africans,  also  alluded 
to  by  counsel,  was  held  by  the  Supreme  Court  of  the  United  States 
in  the  Passenger  Cases  to  result  from  certain  provisions  of  the  Con- 
stitution, and  not  to  be  applicable  to  other  persons. 

I  therefore  concur  with  Mr.  Justice  Cope  that  the  law  in  ques- 
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tion  IS  void,  and  that  the  judgment  should  be  reversed  and  the 
cause  rema»ded  for  further  proceedings. 

Field,  C.  J.  dissenting:—- 

I  am  compelled  to  diisent  from  the  judgment  of  my  associates  in 
this  case.  I  do  not  regard  the  Act  of  April  26th,  1862,  as  in  con- 
flict with  any  provisions  of  the  Constitution  of  the  United  States 
or  of  this  State.  The  act,  in  my  judgment,  merely  provides  for  a 
tax  upon  a  certain  class  of  residents,  and  is  the  legitimate  exercise 
of  the  taxing  power  of  the  State.  It  does  not  interfere  with  the 
landing  of  Mongolians  within  the  State;  it  does  not  impose  any  tax 
upon  them  as  emigrants ;  nor  is  it  directed  to  their  exclusion  from 
the  State.  The  title  of  the  act,  it  is  true,  is  open  to  criticism,  but 
the  title  is  never  held  to  control  the  legislative  intent.  "Origi- 
nally," as  I  had  occasion  to  observe  in  another  case,  "  it  was  con- 
sidered as  constituting  no  part  of  the  act,  'no  more,^  says  Lord 
Holt,  'than  the  title  of  a  book  is  a  part  of  a  book/  (Wills  v. 
WilHns,  6  Mod.  62 ;  Eex  v.  Williams,  1  W.  Bl.  85 ;  3  R  35  — 
Poult er's  case.)  It  was  usually  framed  by  the  Clerk  of  the  house 
in  which  the  bill  first  passed,  or  by  the  Judges  after  the  receipt  of 
the  King's  answer  to  the  petition  of  the  Commons,  and  was  in- 
tended only  as  a  convenient  mode  of  reference.  At  the  present  day 
it  is  seldom  the  subject  of  legislative  discussion,  and  is  evidence  of 
little  more  than  that  the  originator  of  the  act  saw  fit  to  designate  it 
by  the  particular  name.  Attorney  Oeneral  v.  Lord  Weymovih,  (1 
Ambler,  22.)  The  legislative  intent  is  to  be  sought  in  lie  purview 
or  body  of  the  act,  and  where  the  language  in  this  part  is  clear  and 
unambiguous,  no  other  part  can  avail  to  contradict  or  control  it. 
The  title  can  be  resorted  to  only  in  cases  of  ambiguity,  and  is  then 
of  slight  value.  '  It  can  only  be  used,^  says  Sedgwick  on  Statutes, 
'  for  the  fact  of  the  makers  having  given  a  law  a  certain  name,  if 
that  fact  can  render  any  assistance  in  doubtful  cases.' "  (JBx  parte 
Newman,  9  Cal.  522.) 

Looking,  then,  to  the  purview  or  body  of  the  act,  I  find  that  it 
provides  only  for  a  tax  upon  a  certain  class  of  residents.  It  does 
not  impose  a  tax  upon  Mongolians,  who  may  happen  to  be  within 
the  State  for  a  temporary  purpose,  or  passing  through  it  to  an  inte- 
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nor  State,  but  upon  such  Mongolians-  as  have  become  residents  of 
the  State ;  and  not  upon  all  of  them.  It  does  not  impose  a  tax  upon 
those  who  may  take  out  licenses  to  work  in  the  mines,  or  to  prose- 
cute any  other  business,  nor  upon  those  who  may  be  exclusively 
engaged  in  the  production  of  sugar,  rice,  coffee  or  tea;  nor  upon 
persons  under  the  age  of  eighteen  years.  In  what  way  thi^  act 
interferes  with  the  power  of  Congress  to  regulate  commerce  with 
foreign  nations  I  am  unable  to  perceive.  In  the  cases  of  Smith  v. 
Turner,  and  Norris  v.  The  City  of  Boston,  (7  How.  283)  com- 
monly known  as  the  Passenger  Cases,  the  Supreme  Court  of  the 
United  States  held  that  foreigners  arriving  at  any  port  of  the 
Unit?d  States  from  foreign  ports  were,  whilst  they  remained  on 
board  of  tlie  vessels  in  which  they  arrived,  exempt  from  State  taxa- 
tion, and  that  the  acts  of  the  State  imposing  a  tax  upon  them,  or 
upon  the  master  of  the  vessel  on  their  account,  to  be  paid  before 
they  were  landed,  were  unconstitutional  and  void,  as  being  in  their 
nature  regulations  of  commerce.  But  between  the  acts  considered 
in  those  cases  and  the  act  of  this  State  there  is  a  wide  diiBFerence. 
By  the  former  acts  the  tax  was  to  be  paidVs  a  condition  of  landing 
the  passengers.  Congress  had  provided  by  its  legislation  for  the 
transportation  of  passengers  from  foreign  ports  to  the  ports  of  the 
United  States  as  a  branch  of  commerce ;  the  State  laws  interfered 
with  this  legislation,  and  imposed  other  conditions;  they  were 
therefore  encroachments  upon  the  exclusive  power  vested  in  Con- 
gress under  the  Federal  Constitution.  The  act  of  this  State  im- 
poses no  tax  as  a  condition  of  the  landing  of  Mongolians ;  nor  does 
it  require  their  removal  from  the  State  in  case  of  their  refusal  to 
pay  the  tax  levied.  In  case  of  its  nonpayment  the  act  authorizes  — 
just  as  it  does  in  the  case  of  the  nonpayment  of  poll-taxes  levied 
upon  other  residents  of  the  State  —  a  seizure  and  sale  by  the  Col- 
lector of  the  personal  property  of  the  delinquent 

In  the  Passenger  Cases  it  was  conceded  by  the  Judges  of  the 
Supreme  Court,  who  expressed  any  opinions,  that  so  soon  as  the 
foreigners  landed  and  became,  as  residents,  a  portion  of  the  popula- 
tion of  the  State,  they  were  subject  to  the  laws  of  the  State,  and  to 
such  taxation  as  the  State  by  her  legislation  might  direct  "  When 
passengers  leave  the  ship,'^  said  Mr.  Justice  McLean,  "and  mingle 
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with  the  citizens  of  the  State,  they  beoome  subject  to  its  Ietto/' 
(7  How.  406.)  "  It  ifl  also  insisted,"  observed  Mr*  Justice  Catnm, 
"that  the  States  may  tax  all  persons  and  property  within  their 
respective  jurisdictions,  except  in  cases  where  they  are  affirmatively 
prohibited.  This  is  a  truism  not  open  to  denial.  C^*tainly  tho 
States  may  tax  their  own  inhabitants  at  discretion,  unless  they  have 
surrendered  the  power."  (452.)  ^^It  is  admitted,"  is  the  language 
of  Mr.  Chief  Justice  Taney,  "  that  they  (passengers  who  were  for- 
eigners) are  not  exempt  from  taxation  after  they  are  on  shore." 
(491.)  "It  seems  conceded,"  declares  Mr.  Justice  Woodbury, 
"  that  if  this,  as  a  tax,  had  not  been  imposed  till  the  passenger  had 
reached  the  shore,  the  objection  urged  to  the  law  must  fail."  (531.) 
The  case  at  bar  appears  to  me,  from  the  language  cited,  to  be 
expressly  excepted  from  the  operation  of  the  decision  of  the  Court 
in  the  Passenger  Cases.  It  was  not  considered  by  the  Judges  as  a 
question  open  to  argument,  that  foreigners,  after  they  had  ceased  to 
be  passengers,  and  had  beoome  residents,  were  subject  to  the  taxing 
power  of  the  State.  When  their  condition  as  passengers  was  ended, 
the  power  of  Congress  over  them,  as  subjects  within  its  conmiercial 
regulations,  was  exhausted,  and  the  power  of  the  State  began.  I 
concur  fully,  therefore,  in  the  opinion  of  Mr.  Justice  Bennett  in 
People  V.  Naglee,  (1  Cal.  237)  and  I  do  not  see  how  this  Court  can 
hold  Ihe  law  under  consideration  to  be  in  conflict  with  the  Constitu- 
tion of  the  United  States,  without  overruling  the  decision  in  that 
case.  The  question  there  piesented  and  decided  was  tibe  constitu- 
tionality of  a  law  of  the  State  requiring  foreigners  to  pay  a  license 
tax  for  the  privilege  of  woiting  in  the  mines.  No  such  license  tax 
was  exacted  from  other  residents  for  the  privilege,  and  to  uphold 
the  law  it  became  necessary  to  consider  the  power  of  the  State  to 
tax  foreigners  as  a  class,  after  they  had  become  residents  of  the 
State,  and  this  subject  was  ably  and  elaborately  considered  by  Mr. 
Justice  Bennett  After  observing  that  the  power  of  taxation,  in 
independent  nations,  is  imrestricted  as  to  things,  and  with  the  excep- 
tion of  foreign  embassadors  and  agents,  and  their  retinue,  is  unlim- 
ited as  to  persons,  and  citing  from  the  Passenger  Cases,  substantially 
as  I  have  done,  the  learned  Justice  says :  ^^  The  above,  then,  being 
the  inherent  power  of  taxation  in  every  independent  oonmmnity, 
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'  and  this  power  not  having  been  parted  with  by  the  people  of  the 
States  when  they  organized  the  Federal  Government,  it  conse- 
quently extends  to  all  persons  within  the  territorial  jurkdietion  of 
the  respective  States,  and  embraces  foreigners  residing  therein  as 
weU  as  citizens.  The  power  being  conceded,  the  limitation  and 
extent  thereof  must,  as  to  subject  matter,  persons,  amounts  and 
times  of  payment,  rest  in  the  discretion  of  the  Government  of  each 
State ;  and  if  a  State,  enacting  laws  in  pursuance  of  this  acknowl- 
edged power,  Bees  fit  to  impose  the  burden  of  taxation  upon  a  por- 
tion of  the  persons  within  the  sphere  of  its  jurisdiction,  and  spe- 
cially exempt  others,  its  legislation,  even  though  it  might  be  unequal 
and  unjust,  would  yet  be  no  infringement  of  the  Constitution  of  the 
United  States." 

Much  stress  is  placed  upon  the  fact  that  conmierce,  as  defined  by 
the  Supreme  Court,  not  only  means  traffic,  but  also  intercourse. 
Thus,  in  Oihhons  v.  Ogden,  (9  Wheat.  567)  the  Chief  Justice  said : 
^'Commerce  undoubtedly  is  traffic;  but  it  is  something  more — it  is 
intercourse.  It  describes  the  conmiercial  intercourse  between 
nations  and  parts  of  nations,  in  all  its  branches,  and  is  regulated  by 
prescribing  rules  for  carrying  on  that  intercourse."  This  language 
was  used  in  answer  to  the  position  of  counsel  in  that  case,  who 
contended  that  the  meaning  of  the  word  was  limited  to  traffic,  to 
buying  and  selling,  or  the  interchange  of  commodities,  and  did  not 
comprehend  navigation.  It  is  commercial  intercourse  to  which  the 
Court  had  no  reference ;  and  though  this  embraces  the  intercourse  of 
persons  for  the  purposes  of  trade,  it  never  was  intended  to  include 
such  a  control  over  the  condition  of  foreigners  who  have  become 
residents  of  a  State,  and  their  personal  intercourse  with  other 
residents,  ajs  to  exempt  them  from  taxation  by  State  legislation. 
In  the  Passenger  Cases  reference  is  repeatedly  made  to  the  lan- 
guage used  in  Oihhons  v.  Ogden,  that  commerce  is  intercourse ;  and 
yet  it  was  oonceded  by  the  Judges  in  those  cases,  as  I  have  already 
shown  by  citations  from  their  opinions,  that  so  soon  as  foreigners 
become  residents  of  a  State,  they  are  subject  to  her  laws  and  to 
suoh  taxation  as  she  may  authorise. 

The  objection  that  if  the  ri^t  to  levy  the  tax  in  question  be 
sustained  there  is  no  limit  to  the  power  of  the  State,  and  the  tax 
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may  be  made  so  great  and  oppressive  as  to  drive  all  Mongolians 
from  the  State,  does  not  alter  the  question.  All  power,  wherever 
lodged,  is  subject  to  abuse.  No  one  doubts  that  the  State  may 
impose  a  license  tax  upon  certain  professions  and  trades,  and  yet  it 
would  be  an  unsound  argument  to  urge  against  the  power  of  the 
State,  that  if  admitted  it  might  be  abused,  and  the  tax  placed  so 
high  as  virtually  to  destroy  them.  "The  sure  guarantee,"  said 
llr.  Justice  Bennett,  in  the  case  from  which  I  have  already  cited, 
^^  against  the  abuse  of  this  power,  as  of  all  other  powers,  exists  in 
the  fact  that  an  unjust,  partial  or  impolitic  law  can,  under  our  system 
of  government,  be  but  of  short  duration,  after  it  shall  have  begun 
to  react  upon  the  people  or  destroy  the  business  of  the  community." 
"  It  is  admitted,"  said  Chief  Justice  Marshall,  in  McCvllough  v. 
Maryland,  (4  Wheat.  428)  "that  the  power  of  taxing  the  people 
and  their  property  is  essential  to  the  very  existence  of  government, 
and  may  be  legitimately  exercised  on  the  objects  to  which  it  is 
applicable  to  the  utmost  extent  to  which  the  Grovemment  may 
<5hoose  to  carry  it.  The  only  security  against  the  abuse  of  this 
power  is  found  in  the  structure  of  the  Government  itself." 

For  the  reasons  stated,  I  am  of  opinion  that  the  judgment  of  the 
Oourt  below  should  be  affirmed. 


PETERS  V.  FOSS  et  cH. 

'Whers  In  an  action  for  breach  of  a  verbal  contract,  there  wai  a  illgfat  differ- 
ence between  the  statement  in  the  complaint  and  that  In  the  answer  of  the 
promises  on  the  part  of  the  plaintiff  which  were  the  consideration  of  defendants* 
promise,  bat  no  issue  was  raised  by  the  answer  as  to  the  performance  by  plain- 
tiff of  his  promises,  and  on  the  trial  plaintiff  rested  without  proof  as  to  the 
consideration  —  Heldj  that  under  the  pleadings,  the  absence  of  proof  on  this 
point  was  not  ground  for  a  nonsuit 

The  seventy-first  section  of  the  Practice  Act,  requiring  the  Courts  to  disregard 
errors  not  affecting  substantial  rights,  applies  to  errors  of  description  in  a 
pleading  as  well  as  to  errors  In  other  respects. 

Thus,  where  in  an  action  on  a  verbal  contract,  the  complaint  alleged  several  dis- 
tinct promises  on  the  part  of  defendants,  which  were  denied  by  the  answer,  and 
on  the  trial  the  plaintiff  introduced  no  proof,  except  as  to  one  of  the  promises : 
Held,  that  this  was  not  ground  for  a  nonsuit;  that  the  provision  of  the 
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Practice  Act  above  referred  to  required  a  relaxation  of  the  common  law  mle 
respecting  a  variance;  and  that,  It  being  apparent  that  defendants  were  not 
surprised  or  prejudiced  by  the  failure  of  proof,  the  error  In  stating  the  agree- 
ment should  have  been  disregarded. 

Afpsal  from  the  Tenth  Judicial  District 

The  complaint  sets  forth  that  in  October,  1858,  the  plaintiff  John 
Peters  and  one  McCall  were  the  owners  of  certain  valuable  mining 
claims  situated  on  the  east  branch  of  Oregon  Creek,  in  Yuba 
County,  known  as  Peters  &  Co.'s  claims,  and  were  engaged  in  work- 
ing  the  same,  and  had  at  much  expense  constructed  a  tail-race, 
iind  also  a  ditch,  for  the  purpose  of  bringing  upon  their  claims  the 
waters  of  said  stream,  to  the  use  of  which  they  had  the  prior  right; 
that  the  defendants,  Harlow  Foss  and  others,  were  at  the  same  time 
the  oAvners  of  a  tract  of  claims  in  the  same  stream  lying  above  the 
Peters  &  Co.  claims,  and  wishing  the  privil^e  of  building  a  flume 
across  the  lower  claims,  and  of  using  the  tail-race  of  Peters  &  Co. 
to  carry  oflF  the  tailings  of  their  claims  above,  and  also  of  divert- 
ing into  a  ditch  and  flume  to  be  made  by  them  (defendants)  all 
the  water  of  the  stream,  made  a  verbal  agreement  with  plaintiflf 
and  his  partner  McCall,  (styled  Peters  &  Co.)  the  terms  of  which 
are  stated  in  the  complaint  as  follows. 

"  That  the  said  Peters  &  Co.  should  permit  them  (defendants) 
to  enter  into  and  upon  their  mining  claims  aforesaid,  to  remove  and 
permit  them  to  remove  the  flume  constructed  by  said  Peters  &  Co., 
and  to  construct  a  flume  of  larger  size  in  the  place  thereof ;  and  it 
was  further  agreed  by  and  between  them,  that  the  said  Foss  &  Co. 
should  be  permitted  to  make  a  cut-ditch  or  tail-race  through  their 
mining  claims,  and  to  enlarge  and  use  the  tail-race  of  the  said 
Peters  &  Co.,  and  to  place  their  flume,  to  be  constructed  as  afore- 
said, in  the  same ;  and  this  plaintiff  further  avers  that  it  was  further 
agreed  by  and  between  the  said  Peters  &  Co.  and  the  said  Foss  & 
Co.,  that  Peters  &  Co.  should  suspend  all  labor  on  their  mining 
claims  for  the  period  of  two  weeks,  so  as  to  enable  them  to  perform 
their  part  of  the  contract  without  hindrance  or  interruption.  And 
this  plaintiff  further  avers,  that  in  consideration  of  the  performahce 
by  the  said  Peters  &  Co.  of  their  part  of  the  contract,  the  said  Foss 
&  Co.  agreed  that  they  should  not  be  prevented  from  woricing  their 
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claims  for  a  longer  period  than  two  weeks;  and  further  promised 
and  agreed  to  construct  a  flume  as  aforesaid,  in  the  shortest  possible 
time,  and  to  furnish  to  the  said  Peters  &  Oo.  upon  their  mining 
claims  all  the  water  they  were  entitled  to  by  virtue  of  their  prior 
appropriation,  or  so  much  thereof  as  they  might  require  to  work 
their  mining  claims,  and  to  pay  to  them  the  full  value  of  their  tail- 
race,  and  all  damages  they  might  sustain  by  reason  of  said  cut  or 
ditch,  or  by  a  cessation  of  labor  thereon,  or  any  damages  they 
might  sustain  to  their  mining  ground  either  by  the  construction  of 
said  flume,  the  excavation  of  said  ditch  or  cut,  or  by  their  cessa- 
tion of  work  thereon." 

The  complaint  then  avers  that,  with  this  agreement,  Peters  & 
Co.  complied  in  every  respect,  and  alleges  specifically  a  breach  by 
defendants  of  each  of  the  promises  on  their  part,  and  a  damage  to 
Peters  &  Co.  resulting  therefrom  of  $1,800 ;  and  that  before  the 
action  was  commenced,  McCall  sold  to  plaintiff  all  his  interest  in 
the  claims  and  in  the  contract. 

The  answer  admits  most  of  the  facts  stated  in  the  complaint 
as  the  inducement  to  the  contract,  but  denies  the  prior  right  of 
Peters  &  Co.  to  the  use  of  the  waters  of  the  stream,  and  claims  that 
priority  for  defendants.  It  admits  also  the  allegations  in  the  com- 
plaint concerning  the  verbal  contract,  so  far  as  the  promises  on  the 
part  of  Peters  &  Co.  are  concerned,  except  in  relation  to  the  time 
for  which  Peters  &  Co.  were  to  suspend  work,  which  time  it  avers 
to  have  been  indefinite,  instead  of  having  been  fixed  at  two  weeks. 
It  denies  all  of  the  promises  on  the  part  of  defendants  alleged  in 
the  complaint,  and  avers  that  the  only  agreement  on  the  part  of 
defendants  was  to  permit  Peters  &  Oo.  to  use  th^  race  which  was 
to  be  dug  by  defendants  for  the  purpose  of  carrying  off  the  tailings 
of  Peters  &  Co.^s  claims,  and  avers  a  performance  of  this  stipulation. 

On  the  trial,  the  plaintiff  introduced  as  a  witness  one  McDaniels 
who  testified  as  follows: — 

"  That  he  knew  the  parties  in  this  suit,  and  knew  the  mining 
claims  of  plaintiff  and  defendants ;  that  he  heard  Charles  Smith,  one 
of  the  defendants,  at  the  cabin  of  Peters,  prior  to  the  commence- 
ment of  this  suit,  and  shortly  after  defendants  had  commenced  the 
cut  through  plaintiff's  mining  daims,  say  to  Feten:  'If  you  will' 
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hold  on,  and  let  ns  go  on  with  our  cut,  we  will  furnish  you  water 
from  our  ditch  and  you  shall  not  be  the  loser.'  That  Peters  &  Co. 
had  built  a  flume,  and  prior  to  the  construction  of  the  flume  by 
Foss  &  Co.  through  their  claims,  used  the  water  of  the  east  branch 
of  Oregon  Creek  in  working  those  claims  after  it  left  the  flume 
of  defendants  above.  That  after  the  excavation  of  the  cut  through 
Peters  &  Co.'s  claims,  the  water  of  that  creek  ran  all  the  way 
through  defendant's  flume,  and  plaintiff  oould  not  use  it  That  he 
(Peters)  was  compelled  to  purchase  water  to  work  his  claims,  and 
did  purchase  water  from  a  ditch  company.  That  he  used  about 
fifty  inches  per  day,  and  that  the  same  was  worth  at  that  time  ten 
cents  per  inch.  That  he  used  said  water  about  four  months  in 
working  his  claims.  That  Foss  &  Co.,  after  the  conversation  testi- 
fied to,  went  on  and  completed  the  cut  through  the  claims.  That 
Peters  &  Co.  suspended  work  on  the  claims  about  two  months. 
That  Foss  &  Co.,  after  the  completion  by  them  of  the  cut  through 
plaintiff's  claims,  turned  all  the  water  of  the  stream  into  the  cut 
made  by  them,  so  that  plaintiff  could  not  use  it.  That  Peters  asked 
Smith  at  the  time  of  the  conversation  testified  to,  how  much  water 
his  ditch  would  furnish  until  July,  and  Smith  replied  that  if  it  was 
anything  of  a  season  for  water,  he  thought  it  would  furnish  from 
forty  to  fifty  inches." 

Plaintiff  then  called  Thomas  Mitchell,  who  testified  that  he  heard 
Harlow  Foss,  one  of  the  defendants,  while  they  were  making  a  cut 
through  plaintiff's  claims,  say  to  his  brother  that  he  was  going  to 
let  Peters  &  Co.  have  some  water  this  winter,  and  the  brother 
rq)lied :  "  That's  ri^t,  you  ought  to ;  you  would  not  have  gained 
the  law  suit  at  the  Indiana  Rancho  bat  for  their  testimony." 

On  this  evidence,  plaintiff  rested. 

Defendants  then  moved  the  Court  for  a  nonsuit,  on  the  ground 
that  he  had  failed  to  prove  a  contract  of  the  character  stated  in  the 
complaint;  which  motion  was  granted  by  the  Court,  and  judgment 
accordingly  entered  in  favor  of  defendants  for  costs.  From  this 
judgment,  plaintiff  appeals. 

Henry  O.  Mitchell,  for  Appellant 

Belcher  &  Belcher,  for  Eespondents,  cited  Philips  on  Ev.  837; 


Digitized  by 


Googfe 


590         SUPREME  COUET  — JULY  TERM,  1862. 

Peters  «.  Fobs. 

Hughes  v.  Parlcer,  8  M.  and  W.  244;  1  Greenleaf  on  Ev.,  sees. 
%%y  67  &  68 ;  and  cases  there  referred  to. 

CoPB,  J.,  delivered  the  opinion  of  the  Court  —  Nobton,  J.  con- 
curring. 

The  complaint  in  this  case  alleges  that  the  defendants,  in  con- 
sideration that  the  plaintiflF  would  allow  them  to  construct  a  flume 
upon  certain  mining  claims  owned  by  the  latter  and  would  suspend 
operations  upon  the  claims  for  the  period  of  two  weeks  to  enable 
them  to  do  so,  promised,  etc.  It  avers  performance  by  the  plaintiff, 
and  alleges  that  the  defendants  constructed  the  flume,  but  not 
within  the  period  agreed  on,  and  that  they  have  not  complied  with 
any  of  the  conditions  of  the  agreement  on  their  part.  The  answer 
admits  the  construction  of  the  flume,  and  admits  the  agreement 
allowing  it  to  be  constructed,  and  to  suspend  operations  upon  the 
claims  for  that  purpose,  but  denies  that  the  suspension  was  to  be 
limited  to  the  period  of  two  weeks.  It  avers  that  the  suspension 
was  to  continue  so  long  as  the  defendants  should  be  occupied  in 
constructing  the  flume,  and  denies  each  and  every  promise  alleged 
to  have  been  made  by  them  in  consideration  of  the  agreement. 
Several  promises  are  aUeged,  and  among  them  a  promise  to  supply 
the  plaintiff  with  water  to  work  his  claims;  and  evidence  was 
introduced  at  the  trial  tending  to  sustain  the  complaint  in  this  re- 
spect. No  other  evidence  was  offered;  and  on  motion  of  the  de- 
fendants, the  Court  granted  a  nonsuit,  upon  the  ground  that  the 
agreement  had  not  been  proved. 

The  conditions  on  behalf  of  the  plaintiff  are  admitted,  except  in 
one  particular;  and  the  difference  between  the  agreement  alleged 
and  that  admitted,  so  far  as  these  conditions  are  concerned,  would 
seem  to  be  immaterial.  There  is  no  pretense  of  any  failure  to  per- 
form, nor  of  any  variance  between  the  pleadings  and  the  proof,  and 
the  most  that  can  be  said  is,  that  the  agreement  as  admitted  in  the 
answers  differs  to  some  extent  from  the  agreement  as  stated  in  the 
complaint.  As  there  is  no  question  of  performance,  however,  we 
think  the  difference  is  not  such  as  entitled  the  defendants  to  a  non- 
suit ;  for  it  is  evident  that  they  could  not  have  been  taken  by  Bur- 
prise;  and  the  rule  in  case  of  variance  does  not  apply* 
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The  principal  difficulty  arises  in  regard  to  the  conditions  to  be 
performed  by  the  defendants,  the  complaint  alleging  several  distinct 
promises,  and  the  evidence  being  confined  to  one  of  these  promises 
only.  Greenleaf ,  in  his  work  on  Evidence,  says  that  in  such  a  case 
the  promises  are  descriptive  of  the  contract,  and  must  be  proved  as 
alleged ;  and  this  view  appears  to  be  in  accordance  with  the  author- 
ities cited.  (See  1  Greenleaf  on  Ev.,  sees.  66,  67,  68.)  The 
seventy-first  section  of  the  Practice  Act  provides  that  "  the  Court 
shall,  in  every  stage  of  an  action,  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings,  which  shall  not  affect  the  substantial 
rights  of  the  parties ;  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect."  This  provision  is  sufficiently 
broad  to  cover  the  objection  taken,  and  we  think  should  be  applied 
to  errors  of  description  as  well  as  to  errors  in  other  respects.  The 
defendants  were  neither  surprised  nor  prejudiced  by  the  failure  of 
proof ;  and  the  error  in  stating  the  agreement,  if  there  be  any,  is  an 
error  which  the  Court  should  have  disregarded. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 


THE  PEOPLE  ex  rel  HALL  v.  SUPEEVISOKS  OF  SAN 

FKANCISCO. 


Thb  eonatltntionality  of  the  first  section  of  the  law  of  1861  concerning  Intelli- 
gence offices  in  San  Francisco  cannot  be  tested  in  a  proceeding  by  mandamus 
against  tbe  Board  of  Superrlsors  to  compel  an  order  by  them  for  the  issuance 
of  a  license  to  a  person  applying  therefor  under  said  act. 

If  the  discretion  given  by  this  section  to  withhold  a  license  from  any  particular 
person  who  may  apply  for  one  is  an  unconstitutional  limitation  upon  the  right 
of  the  citizen  to  follow  a  lawful  avocation,  It  may  render  the  section  void,  and 
leave  it  open  for  any  person  to  pursue  the  business  without  a  license ;  but  it 
does  Dot  work  an  affirmative  right  to  a  license  by  any  person,  irresi>ectiTe  of  the 
decision  of  the  Board  of  Supervisors  as  to  bis  Qualifications. 

Tlie  Revenue  Law  of  1861  does  not  apply  to  the  County  of  San  Francisco*  so  far 
as  respects  the  subject  of  licensing  intelligence  offices,  and  the  general  repealing 
clauses  of  that  law  do  not  have  the  effect  to  repeal  the  Act  of  1861  concerning 
intelligence  offices  in  San  Francisco. 


Appsai.  from  the  Fourth  Judicial  District. 
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Application  for  mandanras  to  compel  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  to  issue  a  license  to  the 
relator  to  keep  an  intelligence  office  in  San  Francisco. 

The  first  section  of  the  "Act  to  anthorize  the  Board  of  Super- 
visors of  the  City  and  Connty  of  San  Francisco  to  regulate  and 
license  Intelligence  Offices  in  said  City  and  County/'  approved 
May  17th,  1861,  is  as  follows. 

"  Sec.  1.  The  Board  of  Supernsors  of  the  City  and  County  of 
San  Francisco  are  hereby  anthorized  to  direct  the  Auditor  of  said 
city  and  county  to  issue  licenses  to  so  many,  and  to  such  persons 
as  they  shall  deem  properly  qualified  to  keep  intelligence  offices  in 
said  city  and  connty.'' 

The  petition  of  Hall,  the  relator,  sets  forth  that  under  and  by 
virtue  of  the  act  above  referred  to,  he,  on  the  seventeenth  day  of 
June,  1861,  presented  a  petition  in  writing  to  the  said  Board  of 
Supervisors,  praying  them  to  direct  the  Auditor  to  issue  to  him  a 
license  to  keep  an  intelligence  office  in  said  city,  in  which  business 
he  had  prcvionsly  been  and  was  at  the  time  engaged ;  that  he  was 
ready  and  oflFered  to  pay  the  license  tax ;  that  he  was  fully  qualified 
to  keep  such  office;  that  by  an  order  made  on  the  eighth  day  of 
July,  1861,  the  Board  denied  his  petition,  and  then  refused,  and 
still  refuse  to  give  the  direction  to  the  Auditor. 

The  answer  of  the  Board  admits  the  application  by  the  relator, 
and  avers  that  they  dnly  considered  it,  and  made  examination  as  to 
the  qualification  of  the  applicant,  and  that  in  the  exercise  of  the 
discretion  imposed  upon  them  by  the  act  aforesaid,  they  determined 
that  he  was  not  qualified,  and  therefore  refused  to  order  the  Auditor 
to  issue  a  license. 

The  Conrt  below  refused  the  mandamus,  and  the  relator  appeals. 

W.  A.  ComwdU,  for  Appellant 

I.  The  first  section  of  the  Act  of  1861  concerning  intelligence 
offices  is  imconstitutionaly  because  it  does  not  specify  or  enumerate 
the  qualifications  which  applicants  for  licenses  must  possess,  and 
thus  gives  the  Board  of  Supervisors  an  arbitrary  and  despotic 
power  in  acting  upon  applications. 

IL     The  act  concerning  intelligence  offices  is  repealed  by  th^ 
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serenth  subdivision  of  the  seventy-third  section  of  the  Revenue  Act 
of  1861. 

John  H.  Saunders,  for  Respondent 

NoBTON,  J.  delivered  the  opinion  of  the  Court — FeblDi  0.  J. 
and  Cope,  J.  concurring. 

The  question  whether  the  first  section  of  the  law  of  1861, 
authorizing  the  Board  of  Supervisors  of  San  Francisco  County  to 
license  intelligence  of&ces  is  unconstitutional,  cannot  be  raised  by 
the  appellant  in  this  proceeding.  That  section  clearly  doeB  not 
require  the  Board  of  Supervisors  to  order  a  license  to  issue  to  any 
other  person  than  such  as  they  deem  properly  qualified  to  keep  an 
intelligence  office.  If  the  discretion  given  by  this  section  to  with- 
hold a  license  from  any  particular  person  who  may  apply  for  one 
is  an  unconstitutional  limitation  upon  the  right  of  the  citizen  to 
follow  a  lawful  avocation,  it  may  render  the  section  void,  and  leave 
it  open  for  any  person  to  pursue  the  business  without  a  license ; 
but  it  does  not  work  an  affirmative  right  to  a  license  by  any  per- 
son, irrespective  of  the  decision  of  the  Board  of  Supervisors  as  to 
his  qualifications.  The  relator  cannot  have  a  mandamus  to  compel 
the  granting  of  a  license  under  the  law  for  a  reason  which,  if  valid, 
shows  the  law  to  be  void. 

The  Revenue  Law  of  1861  does  not  apply  to  the  County  of  San 
Francisco,  so  far  as  respects  this  subject;  and  hence  the  general 
repealing  clauses  of  that  law  do  not  have  the  effect  to  repeal  this 
law. 

The  order  and  judgment  denying  the  application  for  a  man- 
damus is  affirmed. 


KELLER  V.  HYDE. 

XSTOmtL  the  Act  of  1890,  eonceriiliLg  the  office  of  Cooatx  Treaenrer,  and  that  of 
1857,  concerning  county  warrants,  a  County  Tteaaurer  la  not  required  to  pay 
all  warrants  which  the  County  Auditor  may  dntw  upon  him,  bat  only  audi  as 
are  founded  on  an  order  made  by  the  Board  of  Sniierylaoni  for  payment  of  a 
demand  Illegally  chargeable  aga&nat  the  county  and  aUovtd  by  the  Board. 

Cal.  Rapa.  XX. —  80. 
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Where  a  writ  of  mandamus  1b  asked  against  a  County  Treasurer,  to  compel  him 
to  pay  a  warrant  drawn  upon  him  by  the  Auditor*  the  Treasurer  may  show  in 
defense  that  the  warrant  Is  founded  upon  a  demand  not  legally  chargeable 
against  the  County,  and  upon  such  showing  the  writ  will  be  refused. 

A  demand  for  printing  the  delinquent  tax  list,  under  a  contract  made  with  tlie 
Board  of  Supervisors,  is  not  a  demand  legally  chargeable  against  the  County, 
by  reason  of  a  want  of  authority  in  the  Board  to  make  the  contract. 

Appeal  from  the  Tenth  Judicial  District. 

Application  for  mandamus  to  compel  the  County  Treasurer  of 
Yuba  county  to  pay  certain  warrants  drawn  upon  him  by  the 
County  Auditor. 

The  facts  are  stated  in  the  opinion.  See  also  Randall  v.  Yuba 
County,  (14  Cal.  219)  in  which  one  employed  by  the  Tax  Col- 
lector recovered  against  the  county  for  printing  the  same  tax  list 
referred  to  in  the  opinion  in  this  case.  The  writ  was  refused  by 
the  District  Court,  and  the  petitioner  appeals. 

Mitchell  &  Sweezi/j  for  Appellant,  cited  El  Dorado  County  v. 
Elstner  (18  Cal.  14). 

C.  E,  DeLong,  for  Respondent,  cited  McDougall  v.  Bell,  4  OaL 
177;  Draper  v.  Noteware,  7  Id.  276;  People  r.  Supertnsors  of 
El  Dorado  County,  11  Id.  170,  and  PuLashi  Company  v.  Lincoln, 
6  Eng.  320. 

XoETON,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J. 
and  Cope,  J.  concurring. 

By  section  six  of  the  Act  concerning  the  Office  of  County  Treaa- 
urer,  it  is  made  the  duty  of  the  County  Ti-easurer  to  receive  all 
monies  due  and  accruing  to  the  county,  and  to  pay  and  disbune 
the  same  on  the  warrant  of  the  County  Auditor,  founded  on  the 
orders  made  by  the  Court  of  Sessions.  By  the  Act  of  1867  the 
Coimty  Auditor  is  authorized  to  draw  warrants  for  all  claims  and 
demands  l^ally  chargeable  against  the  coimty,  which  are  allowed  by 
the  Board  of  Supervisors.  The  effect  of  these  provisions  is  to  make 
it  the  duty  of  the  County  Treasurer  to  apply  the  money  of  the 
county  in  payment  of  demands  legally  chargeable  against  the 
county.  It  is  not  "  a  duty  resulting  from  his  office  "  to  pay  any 
warrant  that  the  County  Auditor  may  draw  upon  him.   It  must  be 
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a  warrant  founded  on  ah  order  made  by  the  Board  of  Supervisors, 
and  the  warrant  can  only  be  drawn  by  the  Auditor  for  a  demand 
legally  chargeable  against  the  county,  and  which  has  also  been 
allowed  by  the  Board  of  Supervisors.  If  the  demand  for  which  the 
warrant  is  drawn  was  not  legally  chargeable  against  the  county, 
the  Treasurer  may  show  this  fact  in  answer  to  a  demand  for  a  man- 
date to  compel  him  to  pay  it.  The  party  asking  the  mandate  must 
be  entitled  to  the  money  as  against  the  county,  of  which  the  Treas- 
urer is  only  the  disbursing  agent,  or  the  mandate  will  be  refused. 
(The  People  v.  Lawrence,  6  Hill,  244.) 

The  defendant's  answer  shows  that  the  warrants  in  question  were 
drawn  on  a  demand  for  printing  the  delinquent  tax  list,  under  n 
contract  made  by  the  Board  of  Supervisors.  But  in  the  case  of 
Randall  v.  Yvha  County,  (14  Cal.  219)  it  was  decided  that  the 
authority  to  contract  for  this  printing  was  vested  in  the  Tax  Col-* 
lector,  as  agent,  for  this  purpose,  of  the  county,  and  not  in  tho 
Board  of  Supervisors.  The  demand  for  which  these  warrants  were 
drawn,  was,  therefore,  one  which  was  not  contracted  by  any  agent 
authorized  to  make  it  on  behalf  of  the  county,  and  hence  was  a 
demand  which  the  Board  of  Supervisors  had  no  authority  to  allow. 
In  allowing  it  the  Board  of  Supervisors  acted  upon  a  matter  not 
within  their  jurisdiction,  and  their  action  had  no  effect  to  create 
any  liability  against  the  county.  This  is  a  different  question  from 
that  which  arose  in  the  case  of  El  Dorado  County  v.  Elstner,  (18 
Cal.  144)  where  the  allowance  by  the  Board  of  Supervisors  was 
held  to  be  conclusive,  because  the  demand  was  one  which  it  was 
within  their  jurisdiction  to  act  upon.    Judgment  affirmed. 


PEOPLE  V.  ANDKEAS  PICO. 

In  ao  action  for  the  collection  of  delinquent  taxes,  under  the  Act  of  Hay  17th, 
1861,  the  complaint  must  aver  the  fact  of  the  failure  of  the  Tax  Collector  to 
collect  the  delinquent  tax,  by  reason  of  his  inability  to  find,  seise,  or  sell 
property  belonging  to  the  delinquent  A  complaint  which  falls  to  make  this 
averment  shows  no  cause  of  action. 

No  actlcHi  can  be  maintained  under  said  act  for  a  tax  on  real  estate,  unlets  the 
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aa»esBmeiit  hu  safflddntlj  designated  tbe  property  to  enable  a  proper 

tlon  of  it  to  be  given  in  the  complaint.     A  description  of  the  land  j 

**  the  unsold  portion  "  of  eleveii  square  leagues  of  land  known  as  Los  Ifoksl- 

amoB,  Is  fatally  deftetlTS. 

Apfsax  from  the  Fifth  Judicial  District 

This  is  an  action  brought  by  the  District  Attorney  of  San  Joa- 
quin county,  under  the  Act  of  May  17th,  1861,  (Laws  of  1861, 
471)  concerning  the  collection  of  delinquent  taxes,  to  recover  of 
the  defendant,  Andreas  Pico,  the  sum  of  $2,671.66,  alleged  to  be 
the  amount  of  delinquent  taxes  assessed  against  certain  real  prop- 
erty belonging  to  the  defendant,  in  the  years  1859  and  1860. 

The  property,  against  which  it  is  charged  that  the  taxes  wero 
assessed  is  described  in  ibe  complaint  as  follows. 

"  The  unsold  portion  of  eleven  square  leagues  of  land  known  as 
Los  Mokelamos,  containing  31,260  acres,  bounded  north  by  public 
lands,  east  by  public  lands,  south  by  lands  of  0.  M.  Weber,  and 
west  by  tule  lands.*' 

The  defendant  demurred  to  the  complaint,  and  the  demurrerwas 
overruled.  No  answer  being  filed  by  defendant,  the  plaintiff  had 
final  judgment  for  the  amount  sued  for,  from  which  judgment  the 
defendant  appeals. 

D.  W.  Perley,  ioT  Appellant 

I.  The  complaint  is  insufficient,  because  it  does  not  show  the 
statutory  grounds  for  commencing  the  action.  It  does  not  allege 
that  the  Tax  Collector  had  failed  to  collect  the  taxes,  by  reason  of 
his  inability  to  find,  seize  or  sell  property. 

This  is  a  vital  and  material  portion  of  the  Act,  and  should  have 
been  averred  in  the  complaint  as  one  of  the  probative  facts. 

II.  The  description  of  the  property  is  fatally  defective, 

Attorney  Oenerci,  for  Respondent 

NoRToir,  J.  delivered  the  opinion  of  the  Ooort — Fixld,  OL  J. 

concurring. 

The  second  section  of  the  Act  to  Legalize  and  Provide  for  the 
Collection  of  Delinquent  Taxes  in  tfie  CoimtieB  of  iMs  State,  pasMd 
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May  17th,  1861,  enacts  that  if  the  Tax  Collector  of  any  county 
shall  fail  to  collect  the  delinquent  taxes  mentioned  in  the  preceding 
section,  by  reason  of  his  inability  to  find,  seize,  or  sell  property 
belonging  to  the  delinquent,  it  shall  be  the  duty  of  the  District 
Attorney  to  commence  a  civil  action  to  recover  the  unpaid  taxes. 
No  right  of  action  or  authority  to  bring  an  action  under  that  act 
is  given,  except  in  cases  in  which  the  Tax  Collector  shall  fail  to  col- 
lect the  delinquent  tax  for  the  reason  above  mentioned.  The  com- 
plaint in  this  case,  although  averring  the  action  to  be  brought  in 
pursuance  of  the  act,  omits  altogether  to  state  the  fact  of  the  failure 
of  the  Tax  Collector  to  collect  the  delinquent  tax  for  the  reason 
above  specified,  or  for  any  reason.  Without  such  an  averment  the 
complaint  shows  no  cause  of  action  under  that  act. 

The  same  section  requires  the  complaint  to  state  the  kind  and 
quantity  of  property  assessed,  both  real  and  personal;  and  if  any 
real,  to  describe  the  same.  The  action  is  to  recover  delinquent 
taxes  on  real  estate,  and  the  real  estate  is  described  in  the  com- 
plaint as  the  "unsold  portion"  of  eleven  square  leagues  of  land 
known  as  Los  Mokelamos.  This  is  probably  the  manner  in  which 
the  land  was  designated  in  the  assessment  roll,  but  it  deecribes 
nothing.  By  whom  unsold?  What  part  is  the  unsold  portion? 
If  it  had  been  sold  by  the  Tax  Collector  by  that  designation,  what 
specific  part  of  the  eleven  square  leagues  would  the  purchaser  have 
acquired  ?  To  give  any  eflFect  to  this  description,  it  would  be  neces- 
sarv  to  reject  the  words  "unsold  portion,"  and  consider  it  as  a 
description  of  the  whole  tract.  But  there  is  no  reason  to  suppose 
the  Assessor  intended  to  assess  the  whole  tract  to  the  defendant, 
and  the  Court  has  no  authority  to  make  an  assessment  for  him.  He 
may  have  asseesed  large  portions  of  the  tract  to  other  persons,  who 
may  have  paid  their  taxes.  The  plain  intendment  of  the  Act  of 
18G1  is  only  to  authorize  an  action  to  recover  a  tax  which  had 
been  assessed  upon  property  in  such  a  manner  that,  if  real  estate, 
it  could  be.  described  in  the  complaint.  If  the  assessment  was 
fatally  defective  in  this  respect,  no  cause  of  action  could  exist  under 
the  act.  For  this  defect,  also,  we  think  the  complaint  shows  no 
cause  of  action. 

The  demurrer,  therefore,  should  have  been  sustained 

Judgment  reversed  and  cause  remanded* 
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MAMLOCK  V.  WHITE. 

In  an  action  against  a  Sheriff  for  taking  goods  from  the  possession  of  the  plaintiff, 
where  the  defendant  Justifies  under  a  writ  of  attachment  against  a  third  person, 
and  alleges  a  fraudulent  sale  from  such  third  person  to  the  plaintiff,  proof  of  the 
debt  on  whl<!h  the  writ  of  attachment  was  based  Is  necessary  for  no  other  pur- 
pose than  as  the  foundation  for  proof  that  the  sale  was  void  as  to  creditors. 

Where  In  such  action  the  fraudulent  character  of  the  sale  was  put  In  Issue  by 
the  pleadings*  and  full  proofs  regarding  that  question  were  Introduced  on  the 
trial  without  any  objection  from  plaintiff  that  the  debts  on  which  the  writ  of 
attachment  rested  had  not  been  proved,  and  no  instruction  was  asked  concerning 
the  point,  nor  the  attention  of  the  Court  below  in  any  manner  called  to  It: 
Held,  that  plaintiff  could  not  avail  himself  of  the  absence  of  proof  of  the  at- 
tachment debt  by  objection  raised  for  the  first  time  In  the  Appellate  Court. 

Where  the  defense  to  an  action  rests  upon  the  fact  of  fraud  In  a  sale  of  property 
to  the  plaintiff,  the  declarations  of  a  person  not  a  party  to  the  action  are 
admissible  In  favor  of  defendant,  if  such  person  was  a  party  to  the  purchase 
alleged  to  be  fraudulent,  and  his  connection  with  the  purchase  may  be  estab- 
lished by  the  admissions,  or  conduct  equivalent  to  admissions,  of  the  plaintiff. 

The  rules  of  law  in  regard  to  the  right  of  a  falling  debtor  to  give  a  preference  to 
some  of  his  creditors,  have  no  application  to  a  sale  for  cash  to  a  person  not  a 
creditor,  although  the  proceeds  may  have  been  applied  to  pay  creditors 

Appeal  from  the  Seventeenth  Judicial  District 

The  facts  are  sufficiently  stated  in  the  opinion. 

Appellant  claimed  that  there  was  error  in  a  number  of  the 
instructions  given  by  the  Court,  and  particularly  in  the  fourth 
instruction,  a  copy  of  which  is  as  follows : 

"  A  party  has  the  right  to  sell  all  or  any  portion  of  his  stock  in 
trade  to  pay  debts,  and  may  pay  any  particular  debt  in  preference 
to  another;  but  proof  that  the  proceeds  of  such  sale  have  been 
applied  to  the  payment  of  debts  does  not  prove  the  good  faith  of 
the  sale,  for  the  sale  may  nevertheless  be  fraudulent  as  to  the  cred- 
itors who  have  not  been  paid. 

"  If  the  plaintiff  were  a  creditor  of  Ephraim  ft  Co.,  he  had  a 
right  to  take  payment  of  his  demand  in  the  goods  in  suit,  even 
if  the  goods  had  not  been  paid  for  by  Ephraim  &  Co. ;  but  not  if 
he  by  collusion  with  them  had  assisted  in  the  means  ujsed  to  obtain 
the  goods  with  a  knowledge  of  the  intention  to  defraud  the  parties 
from  whom  they  were  purchased;  and  especially  if  plaintiff  ob- 
tained  the  goods  at  a  cost  far  below  their  actual  value.'* 
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8.  Heydenfeldt,  and  V<mclief  &  Pratt,  for  Appellant, 

I.  The  defense  failed  to  prove  any  legal  authority  for  the  issu- 
ing of  the  writ  of  attachment,  no  aflBdavit  or  bond  having  been 
given  in  evidence,  and  no  proof  having  been  offered  of  any  indebt- 
edness from  Ephriam  to  the  attaching  creditors.  {Thornburgh  v. 
Hand,  7  Cal.  544.) 

II.  The  Oojjirt  erred  in  admitting  proof  of  the  declarations  of 
S.  Mamlock. 

III.  The  Court  erred  in  giving  the  fourth  instruction.  Both 
sections  of  this  charge  are  erroneous.  That  of  the  first  is  obvious. 
In  the  second,  the  conduct  spoken  of  might  have  failed  to  change 
the  property  in  the  goods,  in  an  action  directly  for  their  recovery, 
or  it  might  have  subjected  the  party  to  an  action  for  damages 
for  the  fraudulent  collusion,  but  it  would  not  make  the  goods  liable 
to  attachment  upon  a  debt.  (Williams  v.  Wood,  14  Wend.  126; 
Allen  V.  Addington,  7  Wend.  1;  Upton  v.  Vail,  6  Johns.  181; 
Allison  V.  Maihews,  3  Johns.  282.) 

rV,  Judgments  will  be  reversed  for  instructions  calculated  to 
mislead  the  jury,  although  abstractly  correct.  (Yaux  v.  OwmpbeU, 
8  Mo.  227 ;  Powell  v.  Brasher,  9  Gill.  &  Johns.  279 ;  Mclsaacs  v. 
Hohbs,  8  Dana,  272 ;  Reid  v.  Oreaihouse,  7  Monroe,  668.)  If  an 
erroneous  instruction  is  given,  the  error  is  not  cured  by  the  fact 
that  correct  instructions  are  also  given.  (Hickman  y.  Oriffin,  6 
Mo.  87 ;  Jones  v.  Talbot,  4  Mo.  579.) 

Williams  &  Thornton,  for  Respondent. 

Norton,  J.  delivered  the  opinion  of  the  Court — Fdeld^  0.  J. 
and  Cops,  J.  concurring. 

This  is  an  action  to  recover  specific  personal  property  which  the 
plaintiff  claims  to  have  purchased  of  one  A.  B.  Ephriam.  The 
defendant  claims  title  to  the  property  by  virtue  of  a  seizure  as 
Sheriff,  under  certain  attachments  issued  against  said  Ephraim  and 
another,  and  justifies  the  seizure  by  averring  that  the  transfer  by 
Ephraim  to  the  plaintiff  was  made  for  the  purpose  of  defrauding 
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the  creditors  of  Ephraim,  and  therefore  void.    The  judgment  was 
for  the  defendant,  from  which  the  plaintiff  appeaJflr 

I.  It  is  objected  that  the  defendant  failed  to  establish  his  justi- 
fication in  not  proving  the  debts  for  which  the  attachments  issued, 
and  also  in  not  proving  the  bond  and  affidavit  required  upon  issuing 
an  attachment 

The  defendant  in  his  answer  alleged  that  the  attachmients  were 
duly  and  regularly  issued,  and  this  allegation  was  not  denied  in 
the  replication.  Proof  of  the  debt  would  not  be  necessary  in  order 
to  justify  the  Sheriff  in  seizing  the  property,  if  in  the  possession  of 
Ephraim,  the  attachment  debtor,  and  was  only  necessary  in  this 
case  in  order  to  enable  the  defendant  to  place  himself  in  a  position 
to  attack  the  sale  to  the  plaintiff  as  being  void  against  creditors. 
A  direct  issue  was  made  by  the  pleadings  as  to  the  good  faith  of 
this  sale ;  and  on  the  trial,  proofs  upon  this  issue  were  introduced 
by  both  parties.  No  objection  was  made  by  the  plaintiff  to  the 
introduction  of  this  proof  on  the  part  of  the  defendant,  on  the 
ground  that  the  proper  foundation  had  not  been  laid,  neither  in  gen- 
eral terms,  nor  by  any  specific  objection  that  the  bond  and  affidavit 
had  not  been  proved,  nor  that  the  attachment  debts  had  not  been 
proved;  nor  was  any  specific  exception  taken  on  these  grounds  to 
any  ruling  or  charge  of  the  Court ;  nor  was  the  Court  requested  to 
give  any  ruling  or  charge  upon  the  subject ;  nor  is  this  matter  spec- 
ified as  a  ground  of  error  in  the  statement  on  appeal.  After  the 
question  as  to  the  validity  of  this  sale  had  been  thus  put  in  issue 
and  tried  on  its  merits,  without  any  objection  of  this  kind  being 
raised,  we  think  it  too  late  to  raise  it  for  the  first  time  on  the  argu- 
ment of  the  appeal  in  this  Court. 

II.  It  is  objected  that  the  declarations  and  acts  of  S.  Mamlock 
wei^  improperly  allowed  to  be  given  in  evidence,  he  not  being  a 
party  to  the  action.  This  testimony  was  admissible  if  he  was  a 
party  to  the  fraud  charged,  and  if  this  connection  was  established 
by  the  admissions,  or  conduct  equivalent  to  the  admissions,  of  the 
plaintiff.  The  evidence  bearing  upon  this  point  consists  principally 
of  proof  that  S.  Mamlock  was  a  general  partner  of  the  plaintiff, 
and  particularly  in  this  purchase.  The  business  was  done  in  the 
name  of  the  plaintiff,  and  one  witness  testifies  that  ^'they'^  told 
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him  the  business  was  done  in  H.  Mamlock's  name  because  S.  Mam- 
lock  had  &iled  Mucdi  oiixer  testimony  was  ^ve&  sbowiiig  the 
agency  of  S.  Mamlock  in  transacting  the  bueinese  done  in  the  name 
of  H.  Mamlock,  and  particularly  his  agency  in  the  purchase  of  the 
goods  in  question,  and  in  selling  them  after  the  purchaseu  This 
connection  with  the  business  was  of  such  a  character  that  it  was 
neceeaarily  known  to  the  plaintiff,  and  was  with  his  assent.  Alto- 
gether the  proof,  other  than  the  declaration  of  S.  Mamlock,  waa 
such  as  to  authorize  the  conclusion  that  he  was  a  party  to  the  pur- 
chase in  question,  and  that  being  established,  it  was  not  error  ta 
allow  proof  of  his  acts  and  declarations  tending  to  show  the  char- 
acter of  the  transaction. 

III.  Objection  is  taken  to  several  instructions  given,  and  to  the 
refusal  to  give  three  instructions  asked  by  the  plaintiff. 

A  principal  feature  of  some  of  the  instructions  given,  and  of  those 
refused,  is,  that  they  apply  to  the  law  affecting  the  right  of  a  failing 
debtor  to  give  a  preference  to  some  of  his  creditors.  But  this  was 
not  the  character  of  the  transaction  impeached.  The  sale  was  not 
a  transfer  to  a  creditor  in  satisfaction  of  a  debt,  but  for  cash, 
although  the  proceeds  may,  in  whole  or  part,  have  been  applied  to 
pay  creditors.  Some  of  the  objections  rest  upon  a  literal  and  possi- 
ble application  of  the  language  used  by  the  Court,  rather  than  upon 
its  reasonable  application  to  the  facts  of  the  case.  Others  relate  to 
the  relevancy  of  certain  questions  and  answers  tending  to  prove  the 
fraud  charged.  It  would  require  an  opinion,  the  utility  of  which 
would  not  be  in  proportion  to  its  length,  to  discuss  and  decide  upon 
each  of  the  several  rulings  objected  to,  indicating  wherein  they 
were  correct,  and  wherein,  if  liable  under  some  circumstan,ces  to 
objection,  they  were  inapplicable  and  harmless.  Upon  reviewing' 
them  with  reference  to  the  facts  of  the  case,  we  do  not  find  that  any 
error  has  been  committed  to  the  prejudice  of  the  appellant 

Judgment  a&rmed* 
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BLEU"  V.  THE  BEAR  RIVER  AND  AUBURN  WATER 
AND  MINING  COMPANY. 

Thi  president  of  a  private  corporation  has  no  authority  by  Tlrtne  merely  of  his 
official  position  to  make  contracts  binding  the  corporation,  except  in  relation 
to  matters  arising  in  the  ordinary  course  of  the  business  of  the  corporation. 

Where  a  corporation  is  engaged  In  the  business  of  conveying  water  throiurh 
ditches  for  sale  to  miners,  a  purchase  of  additional  ditch  property  with  a  view 
of  extending  the  operations  of  the  company  is  not  a  matter  within  the  ordinary 
course  of  business  of  such  corporation,  and  its  president,  as  such,  has  no  author- 
ity to  bind  the  corporation  by  a  contract  for  such  purchase. 

A  ratification  of  a  contract  made  by  an  agent  professing  to  act  therein  for  the 
principal,  but  not  having  authority  for  such  purpose,  must,  in  order  to  bind  the 
principal,  be  made  by  him  with  a  knowledge  of  the  terms  of  the  contract  and 
the  material  facts  affecting  it. 

A  ratification  amounts  in  Itself  to  presumptive  evidence  of  everything  necessary 
to  sustain  It.  It  supposes  a  knowledge  of  the  thing  ratified,  and  in  the  case  of  a 
contract  the  inference  from  the  ratification  is  that  its  terms  were  known ;  and 
to  rebut  this  inference,  evidence  of  mistake  or  misapprehension   is  required. 

N.  the  president  and  also  one  of  the  trustees  of  a  corporation  made  on  its  behalf 
a  written  contract  for  the  purchase  of  certain  ditch  property,  and  immediately 
thereafter  participated  in  a  meeting  of  the  trustees,  at  which  he  made  a  written 
report  stating  that  he  had  purchased  the  property,  and  stating  partially,  but 
not  fully,  the  terms  of  the  contract,  upon  which  the  trustees  by  a  vote  ratified 
the  report  and  proceedings:  Held,  that  the  Board  must  be  presumed  to  have 
known  the  terms  of  the  contract  which  It  ratifl«fd ;  that  this  presumption  could 
only  be  overcome  by  evidence  to  the  contrary,  that  the  facts  presented  did  not 
show  a  want  of  knowledge,  but  that  from  the  presence  and  participation  of  N. 
actual  knowledge  by  the  Board  was  rather  to  be  inferred. 

Whether,  when  knowledge  of  facts  by  the  Board  of  Trustees  of  a  corporation  is 
necessary  to  the  validity  of  their  action,  knowledge  shown  in  one  of  the 
trustees  present  and  participating  In  the  action  will  aifect  the  whole  Board? 
— Query. 

In  order  that  the  vendee  may  avoid  a  contract  for  the  purchase  of  real  property 
on  the  ground  of  fraud  in  the  vendor  in  making  the  contract,  he  must  repudiate 
the  contract  and  demand  its  rescission  immediately  upon  discovering  the  fraud. 
The  vendee  cannot,  after  discovery  of  the  fraud,  remain  quietly  in  possession 
of  the  property  for  a  long  period  of  tlnfe,  and  afterwards  avoid  the  contract. 

The  president  of  a  corporation  acting  as  its  general  agent,  is  not.  If  an  inter- 
ested stockholder,  a  competent  witness  for  the  corporation  to  testify  concerning 
his  acts  as  agent.  The  exception  to  the  general  rule,  by  which  Interested  agents 
are  sometimes  admitted  em  necessitate  to  testify,  ia,  so  far  as  members  of  a  cor- 
poration are  concemed,  confined  to  keepers  and  depositories  of  corporat* 
documents. 

Appeal  from  the  Eleventh  Judicial  District 

This  case  was  before  the  Supreme  Court  on  a  former  appeal,  in 


Digitized  by 


Google 


SUPEEME  COURT— JULY  TERM,  1862.         603 

Blen  V,  Bear  River  and  Aubarn  W.  and  M.  Co. 

the  report  of  which  (15  Cal.  96)  the  nature  of  the  action  is  shown 
and  a  copy  of  the  instrument  sued  on  set  forth,  and  in  the  opinion 
on  that  appeal  a  construction  was  given  to  this  instrument 

Upon  the  new  trial  awarded  by  the  Appellate  Court,  the  plaintiff, 
to  prove  the  execution  of  the  contract  by  defendants,  showed  that 
the  purchase  was  negotiated  and  the  contract  signed  on  behalf  of 
the  corporation  by  James  Ifeall ;  that  Neall  was  at  the  time  the 
President,  one  of  the  trustees,  and  managing  agent  of  the  corpora- 
tion ;  that  the  contract  was  signed  at  Auburn,  Placer  county,  and 
shortly  afterwards  Neall  proceeded  to  San  Francisco  and  partici- 
pated in  a  meeting  of  the  Board  of  Trustees.  Plaintiff  then  intro- 
duced a  copy  of  the  minutes  of  said  meeting,  as  shown  by  the  books  of 
the  company ;  of  a  portion  of  which  minutes  the  following  is  a  copy : 

"At  a  meeting  of  the  Trufltees  of  the  Bear  River  and  Auburn 
Mining  Company,  held  at  the  Merchants'  Exchange  in  San  Fran- 
cisco on  the  evening  of  the  twenty-ninth  of  February,  A.  D.  1856, 
there  were  present  James  Neall,  President,  Frederick  Billing?:, 
J.  R  Thomaa,  0-.  W,  Crofts,  R.  E.  Brewster,  and  Amos  Noyes, 
Directors. 

"  Mr.  Neall,  the  President,  having  visited  the  work,  made  a  report 
upon  the  condition  of  the  same;  which,  upon  motion  of  Mr.  Bil- 
liiigs,  was  accepted  and  ordered  to  be  placed  upon  record.  Report. 
'  To  the  Trustees  of  the  B.  R  and  A.  W.  and  M.  Co.  Gentlemen, 
******  ^^j  J  farther  report,  that  I  have  purchased 
for  the  company  a  certain  ditch  property  known  as  the  Tracy 
Ra\ine  and  Mississippi  Bar  ditch,  or  Blynn's  ditch,  together  with 
a  claim  of  about  $2,700,  bearing  interest  at  the  rate  of  three  per 
cent  per  month  till  paid,  on  a  certain  ditch  known  as  the  *  Beal's 
Bar  ditdi/  by  means  of  which  we  are  enabled  to  appear  in  the 
market  with  our  water  on  Union  Hill,  BeaFs  Bar,  Rose  Springs,, 
and  Mississippi  Bar;  which  water,  from  the  points  taken  on 
Miners'  Ravine,  would  otherwise  be  lost  to  us  or  used  to  our  dis- 
advantage. For  the  last  mentioned  ditch  and  claim  I  paid  $2,500 
in  cash,  and  agree  to  pay  the  further  sum  of  twelve  thous&nd  dol- 
lars ($12,000)  out  of  the  first  net  receipts  of  the  said  Tracy's 
Ravine  and  Mississippi  Bar  ditch.' 


Digitized  by 


Google 


604         SUPEEME  COURT  — JULY  TERM,  1862, 

Blen  9.  Bear  River  and  Aubam  W.  and  M.  Oo. 

'  In  making  these  piuchases  I  am  aware  of  having  exceeded  my 
authority  gi\en  me  by  the  Board  of  Trustees ;  but  as  the  cash  pay- 
ments have  all  been  provided  without  using  any  funds  of  the  com- 
pany, with  the  exception  of  the  one  hundred  doDars  paid  on  ac- 
count of  the  *  Georgia  ditch,*  it  will  be  a  very  easy  matter  for  the 
company  to  have  matters  righted  in  case  it  does  not  ratify  my 
action,  as  1)  feel  perfectly  satisfied  to  assume  the  purchase  or  pur- 
chases on  individual  account^  should  the  Company  think  proper 
to  decline  them.    J.  Neall/ 

"  On  motion  of  R.  E.  Brewster,  Esq.  the  report  and  proceedings 
were  ratified  and  approved  by  unanimous  ^ote  of  the  trustees 
present*' 

PlaintiflF  further  showed  that  the  $3,600  cash  payment  men- 
tioned in  the  contract  was  made  to  plaintiff  at  the  time  of  tho 
execution  of  the  contract,  and  that  shortly  after  the  meeting  of  thr^ 
trustees  a  deed  to  defendant  was  executed  by  plaintiff  for  tho 
Tracy  Ravine  and  Mississippi  Bar  ditdi;  that  immediately  after 
the  making  of  the  contract  the  defendant  took  possession  of  all  tho 
ditches  and  property  mentioned  in  it,  and  has  retained  possession 
up  to  the  present  time;  that  there  was  no  offer  to  rescind  the  con- 
tract, and  no  repudiation  of  it  attempted,  until  about  one  month 
after  the  commencement  of  this  action;  that  immediately  upon 
taking  possession  the  agents  of  defendant  were  instructed  to  fur- 
nish water  to  the  ditches  sold  by  plaintiff  in  accordance  with  the 
provisions  of  the  contract,  and  that  the  agents  did  furnish  some 
water,  but  irregularly  and  of  bad  quality. 

To  sustain  the  allegations  of  fraud  in  the  making  of  the  contract, 
by  which  it  might  be  avoided,  the  defendants  proved  that  at  the 
time  of  signing  the  contract,  and  pending  the  negotiations,  Blen 
made  certain  statements  to  Neall  and  others  of  defendant's  agents 
as  to  the  grade  of  the  ditches  which  he  was  selling,  as  to  the  sales 
of  water  which  had  been  made  from  them  by  himself,  and  the  prob- 
able amount  that  could  be  sold  from  them  if  supplied  with  water ; 
also  as  to  the  priority  of  these  ditches  to  the  natural  waters  of  the 
streams  by  which  they  were  supplied,  and  particularly  that  the 
Beal's  Bar  ditch  had  priority  of  right  over  a  ditch  known  as  the 
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Union  House  ditch  in  the  waters  of  Miners'  Ravine.  Evidence  was 
then  introduced  by  defendant  tending  to  show  that  these  statements 
were  untrue.  From  plaintiff's  evidence,  it  appears  that  the  agents 
of  defendant  made  full  examination  of  the  property  before  the  pur- 
chase ;  that  they  became  fully  acquainted  with  its  defects,  with  its 
capacity  to  cany  water,  and  with  the  state  of  the  markets,  shortly 
after  the  purchase,  and  that  they  made  no  offer  to  rescind  the  con- 
tract after  such  discovery  for  the  period  of  two  years,  nor  until  this 
action  was  commenced. 

Defendant  further  showed  that  about  one  year  after  the  purchase, 
the  owners  of  the  "Union  House  ditch,"  leading  from  Miners' 
Ravine,  commenced  an  action  against  the  plaintiff  and  defendant  in 
this  action  for  damages  on  account  of  diversion  of  the  waters  of  said 
ravine  by  the  Seal's  Bar  ditch  mentioned  in  the  contract  of  pur- 
chase; in  which  action,  after  a  trial  by  jury,  a  judgment  was 
obtained  establishing  the  prior  right  of  the  "  Union  House  ditch  " 
to  the  use  of  the  waters  of  said  ravine,  and  for  damages  in  the  sum 
of  $3,000  and  upwards  for  the  diversion  of  said  water ;  which  judg- 
ment the  defendant  in  this  action  had  been  compelled  to  pay. 

On  the  trial  the  defendant  called  James  ITeall  as  a  witness,  who 
on  his  voir  dire  stated  that  in  1856,  at  the  time  the  contract  sued 
on  was  made,  he  was  the  owner  of  two  shares  of  stock  in  the  corpo- 
ration, which  stood  in  his  name  upon  the  books  of  the  company ; 
that  in  1855  he  was  the  owner  of  one  hundred  and  twenty-six  shares 
of  defendant's  stock;  that  in  that  year  he  borrowed  from  J.  R. 
Crandall  about  $4,000,  and  at  the  same  time  assigned  one  hundred 
and  twenty-four  shares  of  his  stock  to  Crandall,  taking  from  him  an 
agreement  t^t  upon  the  payment  of  the  $4,000  he,  Crandall,  would 
sell  and  tnosteir  the  stock  to  him,  Neal;  that  about  three  months 
ago  Crandall  had  commenced  suit  against  witness  to  recover  the 
$4,000,  and  fiirecloee  a  mortgage  upon  the  stock  so  a08igned>  upon 
tlie  groimd  that  the  transfer  was  made  to  secure  the  repayment  qi 
the  loan;  which  suit  was  still  pending  and  undetermined. 

Witness  further  stated  that  he  considered  his  transactioii  with 
Crandall  as  a  sale  of  his  stoek  with  power  to  repurchase,  and  not 
as  a  mortgage  to  secure  a  loan ;  that  since  this  trial  commenced  he 
had  aaignad  the  tmo  diam  of  stock  gtanding  in  his  name  on  the 
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books  of  the  company,  and  had  received  an  indemnifying  bond  and 
eome  money;  which  bond  and  money  were,  in  his  opinion,  ample 
indemnity  against  any  individual  liability  for  costs  or  damages  to 
which  he  might  be  subject  on  account  of  his  former  ownership  of 
the  two  shares  of  stock  recently  assigned  by  him. 

The  plaintifE  objected  to  the  witness  as  incompetent,  and  the 
Court  sustained  the  objection,  to  which  defendant  excepted. 

The  second  instruction  given  at  request  of  plaintifE  is  as  follows : 
"  That  when  persons  are  negotiating  about  a  sale  of  real  estate, 
where  the  property  is  open  to  the  inspection  of  both  parties,  any 
representation  made  by  the  vendor  concerning  a  matter  which  ia 
open  to  the  inspection  of  the  vendee,  and  of  which  he  has  the  same 
opportunity  as  the  vendor  to  ascertain  the  truth,  is  not  fraudulent.'^ 

To  the  giving  of  which  instruction  defendant  excepted. 

The  jury  rendered  a  verdict  for  plaintiff  for  $14,950,  and  judg^ 
ment  was  rendered  accordingly.  Defendant  moved  for  a  new  trial, 
which  was  denied;  and  from  this  order  and  the  judgment  the 
appeal  is  taken. 

8.  Heydenfeldtj  for  Appellants. 

I.  A  ratification,  to  be  binding,  must  be  with  a  full  knowledge 
of  the  facts  or  terms  of  the  contract.  (The  P.  2>.  and  N.  S.  M. 
Co.  V.  Dandridge,  8  Gill.  &  J.  248 ;  Brovm  v.  Billings,  22  Vt.  9 ; 
Copehnd  ▼.  Mercantile  Ins.  Co.,  6  Pick.  203 ;  Blevins  ▼•  Pope, 
7  Ala.  371;  Trott  v.  Warren,  11  Maine  R  234;  Thomdike  v. 
Godfrey,  8  Greenleaf,  429;  Billings  v.  Morrow,  7  CaL  171; 
Marziou  v.  Pioche,  8  Gal.  634;  Story  on  Agency,  sec.  248,  note 
6;  Owens  v.  Eidh  9  Peters,  607.) 

And  for  want  of  proof  of  ratification  nonsuit  should  have  been 
granted.     (Nixon  v.  Palmer,  4  Seldon,  398.) 

All  the  proof  in  relation  to  ratification  was  in  writing,  and  the 
effect  of  the  writings  should  have  been  construed  by  the  Court  and 
not  submitted  to  the  jury.     (Fairbanks  v.  Woodhouse,  6  Gal.  433.) 

A  principal  is  bound  by  the  representations  of  his  agent,  when 
they  form  part  of  the  res  gestoB.  (Strawbridge  v.  Spann,  8  Ala. 
821.) 

Then  when  one  acts  without  power,  and  seeks  the  ratification  of 
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the  principal,  must  not  the  principal  be  limited  to  the  representa- 
tion of  the  contract  as  made  ? 

When  the  apparent  act  of  ratification  is  done  in  the  confidence 
that  the  agent  has  obeyed  orders,  it  is  no  ratification.  (Bell  v. 
Cunningham,  3  Peters,  69.) 

And  where  the  principal  ratifies  a  contract  under  a  misrepre- 
sentation from  his  agent,  he  is  not  bound.  (Horsefall  v.  Fauntle- 
roi/,  10  B.&  Cress.  755.) 

The  paper  containing  the  agreement  was  executed  by  Neall 
alone,  on  behalf  of  the  corporation ;  it  was  delivered  to  plaintiff, 
and  was  never  in  the  possession  of  the  corporation,  and  never  seen 
by  its  trustees  or  responsible  managers.  The  corporation  relied 
alone  upon  NealPs  relation  of  what  the  contract  was.  Their  subse« 
quent  acts  in  relation  to  the  property  purctased  were  strictly  con- 
sistent with  the  contract,  as  reported  by  Neall  and  ratified  by  the 
corporation. 

These  acts,  therefore,  cannot  be  invoked  as  an  implied  ratifica- 
tion of  a  contract  about  which  the  corporation  was  in  total  ignorance. 

The  contract  should  not  have  been  admitted  in  evidence,  because 
it  was  not  under  the  seal  of  the  corporation,  nor  under  seal  in  any 
form. 

A  corporation  aggregate  expresses  its  will  wherever  strangers  are 
concerned  by  its  conmion  seal;  and  in  general  nothing  of  impor- 
tance can  be  done  by  a  corporation  except  under  its  common  seal. 
(Grant  ^     Corporations,  55.) 

An  entry  in  the  books  of  a  corporation  of  the  terms  of  an  agree- 
ment entered  into  by  them  does  not  bind,  not  being  under  seal. 
Oartor  v.  Dean  of  Ely,  7  Sim.  211. 

In  the  case  of  Smith  v.  Eureka  Flour  Mill,  (6  Oal.  6)  it  was 
held  that  corporations  might  execute  promissory  notes  not  under 
seal,  because  this  was  not  one  of  their  express  powers,  but  a  mere 
incident  to  those  powers.  This  differs  essentially  from  the  contract 
in  question  in  this  case.  Here  was  an  agreement  which  strictly 
belonged  to  the  express  powers,  and  was  essential  in  aid  of  those 
powers. 

II.  If  the  plaintiff  made  untrue  reipresentations  to  defendants,, 
knowing  them  to  be  untrue,  with  intention  to  mislead  and  deceive, 
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and  did  mislead  and  deceive^  the  contract  is  roid  for  f laxKL  (Bost- 
wick  V.  Lewis,  1  Day,  255;  Sherwood  v.  Salmon,  8  Day,  439; 
Burrowea  v.  Laelce,  10  Vesey,  470;  2>Mmi^9toft  r.  Ferw  Iron 
Worte,  2  Paige,  390;  McFerr&rhv.  Taylor,  8  Orandi,  870;  Bnrf- 
•fey  V.  Bosley,  1  Barbour  OL  R,  125 ;  Parham  r.  Bamdolph,  4 
How.  (MifB,)  486;  Pringle  r.  Samuel,  1  Litt  46;  Penton  ▼. 
Brown,  14  Veaey,  144;  2  Kent,  489,  and  notes.) 

That  this  ground  of  appeal  is  cogent  and  not  abstracl^  flSe  plead- 
ings and  evidence^ 

III.  The  second  instruction  givm  for  plaintiff  waa  abstract^ 
and  calculated  to  mislead  the  jury. 

The  representations  of  Blen  complained  of  in  drfense  were  in 
relation  to  "  priority  of  right  to  the  water,  amount  of  sales,  market 
for  saleS)''  etc,  and  did  not  involve  anything  which  was  open  to  the 
inspection  of  both  parties,  or  concerning  which  both  parties  had  the 
same  opportunity  to  ascertain  the  truth.  (Vardy  v.  Campbell,  8 
Mo.  227;  PoweU  v.  BradUe  <&  Co.,  9  Gill.  &  Johns.  279; 
Mclsaacs  v.  Hohbs,  8  Dana,  273;  Reed  v.  Oreaihottse,  7  Munroe, 
588.) 

If  erroneous  instructions  are  given,  the  error  is  not  cured  by  the 
fact  that  correct  instructions  are  also  given.  (Hickman  v.  Oriffln, 
^  Mo.  37;  Jones  v.  TaJbol,  4  Mo.  279.) 

IV.  The  witness  IfTeall  was  improi)erly  excluded.  His  interest 
^\  as  both  remote  and  contingent,  and  he  was  fully  indemnified  to 
his  own  satisfaction.  (Collins  v.  McCrewmier,  8  Martin,  166; 
Manchester  Iron  Co.  v.  Sweeting,  10  Wend:  162;  Chaffee  v. 
Thomas,  7  Cow.  858 ;  AUen  v.  Hawks,  18  Pick.  79 ;  BedcUy  v.  Free- 
man,  15  Pick.  468 ;  Dellone  v.  Rehmer,  4  Watts,  9 ;  Stall  v.  Banks, 
18  Wend.  466 ;  8  Phillips  on  Ev.  (new  ed.)  126, 128,  note.) 

V.  The  judgment  of  the  American  Water  Oompany  against 
defendants  ou^t  to  have  been  taken  into  consideration,  as  diowing 
a  partial  failure  of  the  consideration  of  the  purchase. 

The  purchase  was  of  a  dit<A,  represented  to  have  priori^  of  right 
to  the  water. 

The  deed  need  not  show  all  the  consideration,  or  all  of  tiie  ele- 
ments goin^  to  invite  the  purchase. 

It  is  well  established  ^at  a  partial  failure  is  a  good  defense. 
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{Withers  v.  Oreen,  S.  C.  U.  S.  220;  Bradley  v.  Bosley,  1  Bar- 
bour Ch.  R  125;  Parham  v.  Randolph,  4  How.  (Miss.)  435; 
Sherwood  v.  Salmon,  5  Day,  439.) 

VI.  The  amount  received  by  Blen,  as  admitted  by  bill  and  the 
payment  made  to  him,  as  shown  by  the  proofs,  establish  that  the 
amount  of  the  verdict  is  excessive. 

Tuttle  it  HUlyer,  for  Respondent. 

I.  The  President  of  the  corporation  had  authority  to  make  the 
contract  and  bind  the  corporation,  and  no  ratification  was  neces- 
sary. 

The  President  of  a  corporation  is  its  general  agent.  Neall  was 
President,  and  with  the  full  knowledge  of  the  company  acted  as 
general  agent.  He  was  a  member  of  the  Board  of  Trustees ;  was 
entrusted  with  the  negotiation  of  this  business.  He  assumed  to 
plaintiff  to  have  full  power  to  contract.  If  Neall  had  private 
instructions  limiting  his  authority,  (as  his  report  says)  he  did  not 
communicate  them  to  plaintiff  who  had  a  right  to  treat  with  him 
upon  the  apparent  authority  conferred  upon  him  by  the  corpora- 
tion. The  purchase  was  within  the  scope  of  the  legitimate  business 
of  the  corporation,  and  its  general  agent  might  have  bound  it  by  an 
implied  contract  in  such  a  purchase  —  a  fortiori  by  an  express  one. 
This  is  the  rule  in  regard  to  private  corporations.  (Shafer  v.  Bear 
R.  and  A.  W.  and  M.  Co,,  10  Cal.  396 ;  BanJc  of  Columhus  v.  Pat- 
terson,  7  Cranch,  299;  Trent  Bank  v.  Woodruff,  1  Green  (IT.  J.) 
Ch.  128;  Mott  v.  Hicks,  1  Cowen's  Rep.  532-33-42;  Bank  of 
U.  8,  v.  Dandridge,  12  Wheaton,  70;  Ross  v.  Eoiiston,  25  Mis- 
sissippi, 591 ;  Milledge  v.  Boston  Co.,  5  Cushirtg,  177 ;  Boggs  v. 
Lancaster  Bank,  7  Serg.  &  Watts,  333;  Porter  v.  Bank  of  R., 
19  Vermont,  425.) 

II.  The  knowledge  of  one  of  a  Board  of  Directors,  derived 
while  acting  in  his  capacity  of  Director  upon  the  business  of  the 
company,  affects  the  corporation  acting  through  such  trustee  in  con- 
junction with  others  on  the  same  subject  matter.  {Bank  of  U.  S. 
V.  Davis,  2  Hill.  461 ;  Fulton  Bank  v.  Benedict  1  Hall's  Rep. 
557;  Fulton  Bank  v.  Canal  Co.,  4  Paige,  136-7-3;  Story  on 
Agency,  sec.  140;  A.  and  A.  on  Corporations,  sec.  305.) 
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ni.  If  Neall,  or  Neal,  and  Crandall  had  authority  from  the 
Board  to  negotiate  a  contract  without  formally  concluding  it, 
knowledge  obtained  by  them  pending  the  n^otiations  was  binding 
on  the  corporation.     (See  cases  above  cited.) 

IV.  Where  knowledge  is  to  be  imparted  or  notice  given,  it  is 
not  necessary  that  all  the  details  should  be  communicated.  It  is 
sufficient  that  the  main  points  be  stated,  enough  to  put  the  party 
upon  inquiry  as  to  details.  (Porter  v.  Bank  of  Rutland,  19  Ver- 
mont, 425 ;  1  Hall's  Rep.  558 ;  Blaisdell  v.  Stevens,  16  Vermont's 
Rep.  186-7;  Anderson  v.  Allen,  4  John's  Rep.  343;  Story's  Eq. 
Jur.  Vol.  1,  sees.  400  &  400  A.) 

In  this  case,  every  fact  communicated  by  Neall  in  his  written 
statement  is  true. 

It  differs  from  all  the  cases  cited  by  appellant  in  the  absence  of 
any  deception  or  intentional  concealment  The  statement  by  Neall 
shows  that  a  large  portion  of  the  purchase  money  was  to  be  paid 
out  of  the  proceeds  of  sales  of  water  from  the  ditches,  after  pay- 
ment of  expenses,  and  that  Bear  River  water  was  to  be  used  in 
the  ditches.  No  respectable  business  man  would  suppose  that 
$12,500  was  to  be  paid  out  of  the  proceeds  of  property,  unless  some 
arrangement  was  made  by  which  it  was  made  certain,  or  probable, 
that  proceeds  would  be  realized.  An  obligation  of  some  kind  on 
the  part  of  the  company,  by  which  the  mode  of  using  the  property 
was  fixed,  was  clearly  suggested  by  the  terms  stated.  The  impulse 
to  further  inquiry  seems  almost  irresistible.  If  the  Directors  chose 
to  remain  ignorant  of  this ;  if  they  trusted  the  details  to  the  Pres- 
ident, they  cannot  complain  of  their  voluntary  ignorance,  or  of  the 
use  of  authority  thus  committed  to  the  President. 

V.  A  ratification  being  shown  of  the  contract  made  by  Neall,  it 
will  be  presumed  that  the  Board  had  knowledge  of  that  which  they 
ratified,  and  the  burden  of  proof  is  upon  defendant  to  show  that 
the  Board  did  not  know  those  facts  which  their  action  implies  that 
they  did  know ;  and  besides,  the  evidence  is  sufficient  to  establish 
the  fact  that  the  Trustees  did  have  actual  knowledge  of  all  the 
terms  of  the  contract  at  the  time  of  voting  to  ratify  it;  and  the 
discretion  of  the  Court  below  in  refusing  the  motion  for  new  trial 
will  not  be  revised,  unless  there  is  no  evidence  to  support  the  ver- 
dict    (^Boater  v.  McKinley,  16  Oal.  76.) 
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VI.  The  retention  of  possession  for  two  years  after  knowledge 
of  the  alleged  fraud  in  making  the  contract,  without  complaint  or 
offer  to  rescind,  is  a  conclusive  bar  to  the  present  claim  of  defend- 
ant to  avoid  the  contract  on  account  of  such  fraud.  (Fratt  v. 
Fiske,  17  Cal.  380;  Kinney  v.  Osborne,  14  Id.  112;  State  v. 
McCauley,  15  Id.  458;  1  Smith's  Leading  Cases,  253;  10  Ser- 
geant &  Rawle,  290;  14  Id.  159;  Story's  Eq.  Jur.  20-204.) 

VII.  The  interest  of  Neall  was  neither  remote  nor  contingent, 
but  direct  and  certain.  .  He  admits  to  owning  two  shares  of  stock, 
and  his  testimony  shows  that  both  at  the  time  the  contract  was 
made,  and  at  the  time  of  the  trial,  he  owned  one  hundred  and 
twenty-four  shares,  which"  he  had  mortgaged  to  Crandall ;  being  a 
stockholder,  he  was  disqualified.  {McKneely  v.  York  Mining 
Co.,  6  Cal.  80;  MoTc.  Hill  Co.  v.  Woodbury,  14  Id.  2G5.) 

VIII.  His  competency  was  not  restored  by  receiving  money,  an  J 
a  bond  as  indemnity  against  his  liability  for  costs  and  damage  as  a 
stockholder  at  the  time  the  action  was  commenced.  (Scott  v. 
Loyd,  12  Pet.  145 ;  Campbell  v.  Galbreaih,  5  Watts,  424 ;  Clem- 
ent V.  Bixlen,  3  Id.  248;  Hook  v.  Hooks,  5  Id.  80;  Kentucky 
Rep.  1  &  2  A.  K.  Marsh,  839 ;  AsUy  v.  Patton,  3  Levy  &  Rawle, 
300;  Gebbert  v.  Schmidle,  15  Id.  235;  Benjamin  v.  Smith,  12 
Wendell,  404;  14  Cal.  [above  cited]  265;  Brown  v.  Lynch,  1 
Paige's  Ch.  Rep.  156;  Pond  v.  Hartwell,  17  Pick.  272;  1  Green- 
leafs  Ev.,  sec  420.) 

IX.  The  judgment  in  the  case  of  American  Water  Co.  against 
defendant  was  obtained  in  an  action  of  trespass  for  diversion  of 
water.  It  was  introduced  as  evidence  by.  defendant,  and  used  for 
all  purposes,  except  that  it  was  not  allowed  to  be  used  as  a  set-off 
against  the  demand  of  plaintiff. 

A  judgment  in  trespass  obtained  by  a  third  person  is  no  measure 
of  the  damage  sustained  by  false  representations  at  the  time  of  sale ; 
to  wit,  the  difference  between  the  actual  value  and  the  value  aa 
represented.     (See  case  in  1  Barb,  cited  by  appellant) 

CoPB,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  and 
Norton,  J.  concujring. 

The  plaintiff  sues  to  recover  a  sum  of  money  alleged  to  be  due 
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him  on  a  sale  to  the  defendant  of  certain  ditch  property.  The 
defendant  is  a  corporation,  and  the  contract  for  the  property  was 
made  on  ite  behalf  by  one  Xeall,  who  was  its  President,  and  a  mem- 
ber of  the  Board  of  Trustees.  The  answer  puts  in  issue  the  author- 
ity of  Neall  to  make  the  contract,  and  sets  up  certain  matters  of 
fraud  and  misrepresentation  as  destroying  its  validity.  These  con- 
stitute the  principal  points  of  inquiry  in  the  case,  and  we  shall  con- 
sider them  without  reference  to  the  particular  exceptions  taken  at 
the  trial. 

On  the  question  of  authority,  the  plaintiff  relies  upon  the  general 
powers  of  Neall  as  President,  and  upon  a  ratification  by  the  Board 
of  Trustees,  and  various  acts  showing  an  acceptance  of  the  contract. 
It  is  clear  that  Xeall  had  no  such  authority  merely  as  President, 
for  his  powers  in  that  capacity  only  extended  to  matters  arising  in 
the  ordinary  course  of  the  business  of  the  corporation.  Outside  of 
these  matters  he  had  no  power  to  bind  the  corporate  body,  and  he 
was  not  authorized  to  make  contracts  for  the  purchase  of  property, 
imless  required  in  the  usual  course  of  business.  The  property  pur- 
chased was  for  the  use  of  the  corporation,  but  the  object  in  view 
was  to  extend  its  operations,  and  the  purchase  was  of  no  utility  for 
any  other  purpose. 

The  evidence  of  a  ratification  by  the  Board  of  Trustees  is  drawn 
from  the  record  of  its  proceedings,  and  it  is  contended  that  taking 
the  contract  and  the  record  together,  no  ratification  appears.  It  is 
claimed  that  the  Board  acted  upon  information  communicated  by 
Neall  in  a  written  report  upon  the  subject,  some  of  the  provisions 
of  the  contract  being  omitted  in  the  report.  The  report  does  not 
profess  to  give  the  details  of  the  contract  in  every  respect,  but 
states  generally  the  fact  of  the  purchase,  and  the  price  to  be  paid ; 
and  points  out  the  advantages  to  result  from  the  transaction.  The 
record  recites  that  the  Board,  by  an  unanimous  vote,  ratified  the 
*'  report  and  proceedings,"  Ifeall  being  present,  participating  in  the 
ratification.  The  position  taken  is  that  the  Board  based  its  action 
solely  upon  the  report,  and  was  not  sufficiently  informed  of  the 
terms  of  the  contract  to  make  the  ratification  binding.  In  other 
words,  that  the  Board  acted  in  the  matter  without  a  knowledge  of 
the  facts,  and  that  a  ratification  under  such  circumstances  is  not 
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valid  and  cannot  be  enforced.  The  rule  invoked  is  undoubtedly 
correct,  but  we  do  not  consider  the  case  a  proper  one  for  its  appli- 
cation, as  in  our  opinion  the  point  raised  rests  upon  a  mere  assump- 
tion. As  Neall  was  present,  it  is  hardly  to  be  supposed  that  the 
report  was  received  and  voted  upon  in  silence,  for  the  matter  was 
of  too  much  importance  to  be  disposed  of  in  that  manner.  The 
natural  presumption  is  that  it  was  fully  considered,  and  the  partic- 
ulars inquired  into  and  explained,  and  the  idea  that  this  was  not 
done  is  certainly  at  variance  wdth  the  usual  mode  of  conducting 
business.  If  it  were  not  for  the  report,  no  doubt  could  possibly  be 
entertained  upon  the  subject,  for  the  ratification  amounts  in  itself  to 
presumptive  evidence  of  everything  required  to  sustain  it.  A  rati- 
fication supposes  a  knowledge  of  the  thing  ratified,  and  in  the  case 
of  a  contract  the  inference  from  the  ratification  is  that  its  provisions 
were  known.  When  the  ratification  is  proved,  this  inference  neces- 
sarily follows,  and  if  there  was  any  mistake  or  misapprehension,  that 
fact  must  be  shown.  There  is  no  evidence  of  any  mistake  in  this 
case,  and  we  cannot  infer  that  the  Board  knew  nothing  of  the  con- 
tract except  through  the  medium  of  the  report.  The  circumstances 
indicate  a  different  state  of  facts,  for  it  is  imreasonable  to  suppose 
that  the  Board,  with  Neall  at  its  head,  confirmed  the  contract  in 
ignorance  of  its  terms.  It  cannot  be  said  that  the  contract  was  not 
included  in  the  ratification,  for  the  "  proceedings  "  were  ratified  as 
well  as  the  report,  and  the  "  proceedings ''  embraced  the  contract. 
It  amounted  to  an  express  ratification  of  the  contract ;  and  the  mere 
fact  that  the  report  does  not  state  all  its  provisions,  is-  no  evidence 
that  the  Board  was  ignorant  upon  the  subject.  In  this  view,  it  is 
unnecessary  to  inquire  whether  the  knowledge  of  Neall  was  of  itself 
sufficient  to  bind  the  corporation ;  but  we  are  inclined  to  the  opinion 
that  it  was  not.  A  similar  question  has  occasionally  arisen  in  other 
States,  but  the  decisions  are  by  no  means  harmonious :  nor  is  there 
much  difference  in  the  weight  of  authority  on  each  side.  The  sub- 
ject is  mentioned  by  Judge  Story  in  his  work  on  the  Law  of 
Agency,  but  he  merely  refers  to  it,  and  arrives  at  no  satisfactory 
conclusion.  He  cites  the  cases,  however,  and  says  that  upon  prin- 
ciple, notice  to  one  trustee,  unknown  to  the  other  members  of  the 
Boards  ought  not  to  bind  the  corporation. 


Digitized  by 


Google 


614         SUPREME  COURT— JULY  TERM,  1862. 

Blen  9.  Bear  River  and  Aabarn  W.  and  M.  Co. 

The  subsequent  acts  relied  oit  are  the  acceptance  of  a  deed, 
and  the  taking  possession  of  and  using  the  property ;  all  of  which, 
however,  are  consistent  with  the  idea  of  a  ratification  by  mistake. 
If  it  were  shown  that  the  Board  really  acted  under  a  misapprehen- 
sion of  the  contract,  we  should  be  disposed  to  regard  the  subsequent 
acts  as  attributable  to  the  same  error.  If  it  appeared  that  the  con- 
tract had  been  ratified  by  mistake,  the  presumption  would  be  that 
the  mistake  continued  throughout ;  but  this,  as  we  have  stated,  does 
not  appear. 

The  fraud  complained  of  was  fully  investigated  by  the  jury,  and 
we  are  unable  to  discover  any  error  for  which  the  verdict  should  be 
set  aside.  The  evidence  was  submitted  under  proper  instructions 
from  die  Court,  and  it  would  require  a  very  clear  showing  in  such 
a  case  to  induce  us  to  interfere.  If  any  fraud  was  committed,  the 
fact  was  known  long  prior  to  the  commencement  of  this  suit,  and  it 
is  too  late  now  to  avoid  the  contract  on  that  ground.  The  offer  to 
rescind  should  have  been  made  as  soon  as  the  fraud  was  discovered, 
and  the  defendant  could  not  remain  in  possession,  quietly  enjoying 
the  property,  and  afterwards  repudiate  the  contract.  This  is  also 
an  answer  to  the  point  taken  as  to  a  partial  failure  of  the  consider- 
ation, except  so  far  as  such  failure  is  relied  upon  by  way  of  recoup- 
ment. In  this  respect,  however,  we  think  the  defense  entirely  fails, 
as  the  defendant  undoubtedly  received  all  that  was  contracted  for. 
There  was  no  breach  of  warranty,  and  there  is  no  evidence  from 
which  fraud  is  necessarily  to  be  inferred,  and  the  right  to  recoup 
has  no  foundation  to  rest  upon.  It  is  said  that  the  purchase  was  of 
a  ditch  represented  to  have  priority  of  right  to  the  water,  and  that 
this  representation  was  untrue  and  intended  to  mislead.  The  infer- 
ence from  the  evidence  is  that  the  plaintiff  made  it  in  good  faith, 
believing  it  to  be  true,  and  it  is  at  least  doubtful  whether  even  the 
effect  was  to  deceive. .  The  matter  was  open  to  the  investigation  of 
both  parties,  and  there  is  some  evidence  showing  that  the  purchase 
was  made  with  knowledge  that  the  priority  was  disputed.  We 
regard  the  allegations  of  fraud,  however,  as  really  unworthy  of 
consideration,  for  the  evidence  is  wholly  insufficient  to  justify  the 
charge  of  intentional  misrepresentation. 

We  have  examined  the  additional  points  made,  and  do  not  regard 
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any  of  them  as  well  taken ;  nor  are  they  of  sufficient  importance  to 
entitle  them  to  special  notice.  The  only  point  about  which  we  have 
entertained  a  doubt  is  the  rejection  of  Xeall  as  a  witness  for  the 
defendant,  but  we  have  come  to  the  conclusion  that  he  was  properly 
rejected.  We  were  disposed  to  regard  him  as  standing  in  the  posi- 
tion of  an  ordinary  agent,  and  to  hold  his  testimony  admissible  ex 
necessitate,  as  in  other  cases  of  agency,  but  we  are  satisfied  that  his 
interest  disqualified  him.  The  exception  to  the  general  rule  in  such 
cases,  so  far  as  the  members  of  a  corporation  are  concerned,  seems 
to  be  confined  to  keepers  and  depositaries  of  corporate  documents* 
Members  acting  for  the  corporation  in  ordinary  matters  of  business 
are  not  included,  and  when  interested  they  are  incompetent  to  tes- 
tify. The  cases  of  McAuhij  v.  The  York  Mining  Co.  (6  Cal.  80) 
and  MoJcelumne  IliU  Canal  Co.  v.  Woodbury  (14  Cal.  265)  settle 
the  question  of  the  sufficiency  of  the  interest  to  disqualify. 
The  judgment  is  affirmed. 


WILDMAN  V.  RADEITAKER 

UiTDBB  a  mortgage  of  personal  property,  not  made  in  pursuance  of  the  proylalont 
of  the  Chattel  Mortgage  Act,  the  mortgagee  Is  entitled  to  the  possession  of  the 
property. 

W.  sued  R.  to  recover  certain  personal  property,  and  at  the  time  of  coramenclng 
the  action  upon  the  usual  affidavit,  bond  and  order,  procured  the  property  to 
be  taken  from  defendant  and  delivered  to  him.  From  the  pleadings  and 
evidence,  it  appeared  that  the  property  had  been  mortgaged  by  W.  to  R.  to 
secure  a  loan  of  two  hundred  dollars  and  interest:  and  that  after  the 
commencement  of  the  action,  plaintiff  had  tendered  to  R.  the  amount  of 
the  debt  and  interest,  and  was  still  ready  to  pay  the  same:  Held,  that  R. 
being  a  mortgagee  was  entitled  to  the  possession  of  the  property  when  the 
action  was  commenced,  and  that  he  should  have  judgment  in  his  favor  for 
costs;  but  that  under  the  offer  of  plaintiff  to  pay  the  mortgage  debt*  R.  wac 
not  entitled  to  a  judgment  for  the  return  of  the  property  to  hioL 

Appeal,  from  the  Sixth  Judicial  District. 

Action  to  recover  the  possession  of  two  horses,  a  hack  and  har- 
ness.   The  complaint  states  that  the  plaintiff  is  the  owner,  and 
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entitled  to  the  possession,  and  that  defendant  wrongfully  retains  the 
property.  The  answer  denies  the  ownership  of  plaintiff,  and  avers 
that  plaintiff  sold  the  property  to  one  F.  S.  Malone,  and  afterwards 
mortgaged  it  to  defendant  to  secure  two  hundred  dollars  and  inter- 
est, defendant  being  at  the  time  ignorant  of  the  sale  to  Malone; 
that  afterwards  discovering  the  sale,  defendant  was  compelled,  in 
order  to  save  himself,  to  purchase  the  property  of  Malone,  which 
he  did  at  the  price  of  two  hundred  and  thirty  dollars  —  Malone 
delivering  to  him  the  possession.  The  property  having  been  deliv- 
ered to  the  plaintiff  on  affidavit  and  order  at  the  commencement  of 
the  action,  the  answer  prays  for  its  return  to  defendant.  The  rep- 
lication avers  that  the  bill  of  sale  from  plaintiff  to  Malone,  though 
absolute  upon  its  face,  was  intended  as  a  mortgage  to  secure  money 
due  from  plaintiff  to  him ;  that  defendant  knew  this  at  the  time  of 
taking  his  mortgage,  and  was  present  when  plaintiff  paid  Malone 
two  hundred  dollars  in  order  to  release  his  claim  and  enable  plaintiff 
to  mortgage  to  defendant;  that  the  bill  of  sale  from  Malone  to 
defendant  was  a  fraud,  and  that  defendant  fraudulently  procured 
the  possession  of  the  property  through  Malone  and  by  his  conniv- 
ance ;  that  at  the  same  time  that  the  written  mortgage  was  executed 
by  plaintiff  to  defendant,  there  was  a  verbal  understanding  that 
plaintiff  should  retain  possession  of  the  property  for  three  months, 
which  had  not  yet  expired ;  that  plaintiff  had  tendered  to  defendant 
the  two  hundred  dollars  and  interest,  for  which  the  property  was 
mortgaged  to  him,  which  defendant  refused  to  receive,  and  that  he 
is  still  ready  and  now  offers  to  make  said  payment. 

The  jury,  together  with  a  general  verdict  for  defendant,  founds 
specially :  that  the  bill  of  sale  from  plaintiff  to  Malone  was  a  mort- 
gage, and  that  Malone  delivered  the  possession  to  plaintiff  to  enable 
him  to  make  the  mortgage  to  defendant;  that  the  value  of  the 
property  was  five  hundred  dollars ;  that  plaintiff  had  tendered  to 
defendant  the  full  amount  due  him,  for  which  the  mortgage  was 
executed. 

The  Court  rendered  a  general  judgment  for  defendant,  but 
denied  his  motion  for  judgment  that  the  property  be  returned  to 
him. 

Defendant  moved  for  a  new  trial,  which  was  overruled,  and 
from  this  order  and  the  judgment^  the  defendant  appeals. 
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E.  B.  Crocker,  for  Appellant 

I.  The  bill  of  sale  from  plaintiff  to  Malone  being  absolute  in  its 
terms,  the  plaintiff  in  this  suit  had  no  right  to  show  that  it  was 
intended  as  a  mortgage. 

Such  proof  might  be  admissible  in  a  suit  between  plaintiff  and 
Malone,  but  not  in  a  suit  where  Malone  is  not  a  party.  (2  Hill. 
Mort.  287,  289;  6  Cal.  122.) 

Where  the  mortgage  of  personal  property  is  silent  on  the  subject 
of  possession,  the  mortgagee  is  entitled  to  possession.  (14  Cal.  81) ; 
4  Blackf.  425.)  And  parol  proof  is  not  admissible  to  show  that 
the  mortgagor  was  to  retain  possession,  when  the  mortgage  is 
silent  upon  the  subject.  (2  Kent,  515 ;  4  Blackf.  425 ;  16  Mass. 
39.) 

II.  Defendant's  possession  of  the  property  was  legal  and  right- 
ful, and  he  could  not  be  made  a  trespasser  by  the  subsequent  tender 
of  money.  (Morris  Replevin,  42;  Oates  v.  Lounshey,  20  J.  R. 
427;  19  Wend.  498.) 

Coffroth  and  Sptmlding,  for  Respondent. 

Cope,  J.  delivered  the  opinion  of  the  Court — Fieu),  C.  J.  and 
KoBTOK,  J.  concurring. 

This  is  an  action  to  recover  poosession  of  specific  personal  prop- 
erty, of  which  the  plaintiff  alleges  that  he  is  the  owner.  The 
defendant  sets  up  a  right  to  the  possession  under  a  mortgage  exe- 
cuted to  him  by  the  plaintiff,  and  under  a  bill  of  sale  to  one  Malone. 
The  judgment  is  in  favor  of  the  defendant  for  costs,  but  the  plain- 
tiff having  replevied  the  property,  the  defendant  appeals,  and  con- 
tends that  he  is  entitled  to  a  judgment  for  its  return. 

So  far  as  the  mortgage  is  concerned,  there  is  no  doubt  that  it  con- 
stitutes a  valid  defense,  and  no  error  has  been  committed  unless  the 
defendant  is  entitled  to  a  return.  The  property  is  not  such  as 
could  be  mortgaged  under  the  pro\isions  of  the  Chattel  Mortgage 
Act,  and  the  mortgage  was  not  executed  with  reference  to  that 
Act.  Its  effect  is  to  be  determined  by  the  rules  of  the  common 
Jaw ;  and  it  is  a  well  settled  rule  of  that  law  that  a  mortgage  of 
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personal  property  entitles  the  mortgagee  to  the  possession.  (1  Par- 
sons on  Contracts,  455,  note  C.)  It  appears,  however,  that  after 
the  suit  was  brought,  the  plaintiff  tendered  to  the  defendant  the 
amount  secured  by  the  mortgage,  and  this  we  regard  as  a  sufficieat 
ttns^'er  to  the  demand  for  a  return  of  the  property.  Inmiediately 
Upon  its  return,  the  plaintiff  would  have  a  right  of  action  for  ita 
xtjcovery,  and  the  effect  of  the  judgment  would  be  to  take  the  prop- 
erty from  the  person,  legally  entitled  to  it. 

The  right  asserted  under  the  bill  of  sale  from  Malone  is  not 
available  either  as  a  defense,  or  for  the  purpose  of  obtaining  a 
Return  of  the  property.  Malone  was  the  original  owner  of  the 
property,  and  ihe  plaintiff  purchased  it  of  him,  giving  back  a  bill 
of  sale  to  secure  the  payment  of  a  portion  of  the  purchase  money. 
An  arrangement  was  entered  into  by  which  it  was  agreed  that  upon 
the  payment  of  two  hundred  dollars,  control  of  the  property  should 
be  relinquished  to  the  plaintiff,  and  the  amount  was  paid  and  the 
property  removed  from  the  premises  of  Malone.  The  evidence 
shows,  and  the  jury  finds,  that  the  object  of  the  arrangement  was 
to  enable  the  plaintiff  to  mortgage  the  property  to  the  defendant, 
and  its  effect  was  to  extinguish  the  claim  of  Malone  as  a  lien. 
The  balance  of  the  claim,  if  there  be  any,  still  exists  as  a  personal 
obligation,  and  may  be  enforced  as  such,  but  is  not  a  lien  up<»i  the 
property,  and  cannot  be  used  to  defeat  an  acticm  for  ita  recovery. 

The  judgment  is  a£Srmed. 


TAYLOR  V.  McKINNET. 

Whbri  by  the  tenni  of  a  contract  for  the  sale  of  real  estate,  the  vendor  retains 
the  title  nntll  payment  of  the  pnrchaee  money,  an  assignment  of  the  contract 
by  the  Yendor,  accompanied  with  a  conreyance  by  him  of  the  legal  title  to  the 
assignee,  vests  in  the  latter  the  right  to  enforce  against  the  property  the  Ucbl 
of  the  vendor  for  the  unpaid  purchase  money. 

Bparki  v.  Hets^  16  Cal.  186,  affirmed. 

Appeal  from  the  Ninth  Judicial  District. 

On  the  twenty-ninth  day  of  May,  1856,  N.  A.  Townsend  and 
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defendant  entered  into  a  contract,  whereby  Townsend  agreed  to  sell 
to  defendant  the  undivided  one-half  of  a  certain  water  ditch  in 
Shasta  County,  for  which  defendant  agreed  to  pay  $5,000  iu  in- 
stallments, defendant  to  have  immediate  possession,  and  upon  the 
payment  of  the  purchase  money,  Townsend  to  execute  to  him  a 
conveyance. 

On  the  twenty-second  of  September,  1858,  defendant  being  in 
possession,  and  the  purchase  money  not  having  been  paid.  Town- 
send  sold  and  assigned  the  contract  to  the  plaintiff,  and  also  exe- 
cuted to  him  a  deed  of  the  property.  This  action  is  brought  by 
plaintiff  to  recover  a  judgment  for  the  unpaid  purchase  money,  and 
a  decree  establishing  a  lien  for  the  debt  upon  the  property.  The 
plaintiff  had  judgment  in  the  Court  below,  and  defendant  appeals. 

E.  OaHer,  for  Appellant. 

A  vendor^s  lien  is  not  assignable,  and  the  plaintiff  therefore  can- 
not have  a  decree  in  his  favor  for  the  sale  of  this  specific  property. 
{Brash  v.  Kinssley,  14  Ohio's  Rep.  30;  Bland's  Ch.  R.  524; 
White  V.  ^Villiams,  1  Paige,  506 ;  Briggs  v.  RiU,  Howard's  Miss. 
Rep.  362.) 

R.  T.  Spragne,  for  Respondent 

That  Townsend  had  a  lien  for  the  purchase  money  is  settled  by 
the  case  of  Sparks  v.  Hess,  (15  Cal.  186)  and  the  same  case  also 
shows-  that  Townsend  was  rather  in  the  position  of  a  mortgagee 
than  of  a  vendor  with  an  equitable  lien,  and  consequently  that  the 
security  was  assignable.  In  several  States,  the  mere  equity  of  a 
vendor  who  has  parted  with  the  title  is  assignable.  In  Kentucky 
and  Indiana,  there  is  no  distinction  between  a  vendor's  implied  and 
any  express  lien  as  to  transferability,  and  an  assignment  of  the  note 
or  bond  for  the  purchase  money  carries  the  lien  with  it.  {King  v. 
Collins,  4  Littell,  289;  Johnson  v.  Owathney  &  Co.,  4  Id.  317; 
Eubank  v.  Boston  &  Co.,  5  Monroe,  285,  287 ;  Edwards  v.  Boha- 
mon,  2  Dana,  98 ;  Herron's  Exr.  v.  BaJcewell  ei  al.,  6  B.  Monroe, 
67,  71,  72;  Logon  v.  Bodallet,  1  Blackford,  417,  419,  420; 
Brovmsiield  v.  Palmer,  7  Id.  227,  230.) 

In  Alabama,  the  assignment  of  a  note  for  the  purchase  money, 
without  recourse,  does  not  transfer  the  lien.    Yet  an  endorsement 
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not  thus  restricted  does  transfer  the  lien.  {Roper  v.  McCooh  and 
Robertson,  Admimstrator,  7  Alabama's  Rep.  319;  White  v.  Stover 
et  (d.,  10  Id.  441.) 

Cope,  J.  delivered  the  opinion  of  the  Court  —  Field,  C.  J.  con- 
curring. 

This  is  an  action  to  recover  the  purchase  money  of  certain  real 
estate,  and  to  enforce  a  vendor's  Hen  for  its  payment.  It  is  unnec- 
essary to  notice  the  points  raised  upon  matters  of  evidence,  except 
to  say  that  there  is  nothing  in  them  to  justify  us  in  disturbing  the 
findings.  The  case,  in  other  respects,  is  similar  to  that  of  Sparks 
V.  Hess,  (15  Cal.  186)  the  only  difference  being  that  here  the 
contract  has  been  assigned,  and  it  is  claimed  that  the  lien  of  a 
vendor  is  not  assignable.  The  vendor  not  only  assigned  the  con- 
tract, but  executed  to  the  assignee  a  conveyance  of  the  property ; 
and  there  is  no  doubt  that  the  effect  was  to  vest  in  the  latter  all  the 
rifi^hts  and  equities  pertaining  to  the  former.  The  assignee  holds 
the  title  as  security  for  the  payment  of  the  money,  and  it  would 
be  an  anomaly  in  legal  proceedings  if  this  security  could  not  be 
enforced  as  a  lien  upon  the  property. 

We  cannot  revise  the  order  of  the  Court  allowing  a  replication  to 
be  filed  after  the  time  limited  by  the  statute. 

The  judgment  is  affirmed. 


MEEKS  V.  HAHN  et  oL 

Whibb  a  party  desires  to  ayail  himself  of  the  statnte,  which  profvldea  thai  no 
action  for  the  recovery  of  any  estate,  sold  by  an  Elxecutor  or  Administrator, 
shall  be  maintained  by  any  heir  or  other  person  claiming  under  the  deceased 
testator  or  intestate,  unless  it  be  commenced  within  three  years  next  after  the 
sale,  he  must  plead  it.  The  objection  that  the  action  is  barred  cannot  be 
taken  to  the  admissibility  of  evidence*  when  the  statute  has  not  been  pleaded. 

An  action  of  ejectment  for  property  of  which  an  intestate  died  seised  eannot  be 
maintained,  under  the  statute  of  this  State,  by  the  heirs  of  the  deceased, 
until  the  administration  of  his  estate  has  been  settled,  or  the  property  baa 
been  distributed  to  the  heirs  by  a  decree  of  the  Probate  Court. 

Under  the  statute,  the  right  to  the  possession  of  the  real  property  of  an  Intestate 
remains  exclusively  with  the  Administrator,  until  Mch  settlement  or  diatrlbu* 
tion. 
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Appeal  from  the  Twelfth  Judicial  District. 

This  is  an  action  of  ejectment  to  recover  the  possession  of  a  lot 
situated  within  the  city  of  San  Francisco.  Both  parties  claim  title 
from  the  same  source  —  from  one  George  Harlan,  who  died  in  the 
county  of  Santa  Clara,  in  July,  1850.  The  plaintiff  claims  under 
a  conveyance  from  the  heirs  of  Harlan,  executed  in  April,  1854, 
The  defendants  claim  under  conveyances  executed  by  one  Aspin- 
wall,  who  is  alleged  to  have  been  at  the  time  Administrator  of  the 
e8tat3  of  Harlan,  deceased,  to  purchasers  at  a  sale  under  an  order 
of  the  Probate  Court,  made  in  November,  1855.  The  sale  made 
tinder  the  order  was  regularly  reported  to  the  Probate  Court,  and 
was  in  due  form  confirmed,  and  said  Aspinwall,  as  Administrator, 
was  ordered  to  execute  the  conveyances  to  the  purchasers.  No 
order  or  decree  was  ever  made  by  the  Probate  Court  directing  a 
distribution  of  the  estate  to  the  heirs  of  Harlan.  Nor  did  it  appear 
that  the  administration  of  the  estate  had  been  closed  at  the  time 
the  present  action  was  commenced,  which  was  on  the  thirty-first 
day  of  May,  1859.  The  complaint  was  in  the  usual  form  of  com- 
plaints in  actions  of  ejectment.  The  defendants  answered  separ- 
ately, denying  the  allegations  of  the  complaint  generally  and  setting 
up  title  to  portions  of  the  premises  in  controversy,  either  in  them- 
selves or  in  parties  under  whom  they  hold,  and  disclaiming  as  to 
the  balance.  When  the  plaintiff  offered  in  evidence  the  record  of 
certain  proceedings  in  the  Probate  Court,  the  defendants  objected 
to  their  introduction,  on  the  ground  that  more  than  tiiree  years  had 
elapsed  after  the  Probate  sale  before  the  commencement  of  the 
action.  The  objection  was  overruled  and  the  defendants  excepted. 
All  other  facts  are  stated  in  the  report  of  the  case  of  Haynes  v. 
Meehs  (ante  288).  The  defendant  had  judgment,  and  the  plaintiff 
appeals. 

D.  O.  Shaiiuck  &  Selden  8.  Wright,  for  Respondents. 

I.  The  action  is  barred  by  section  one  hundred  and  ninety  of 
the  "  Act  to  Regulate  the  Settlement  of  the  Estates  of  Deceased 
Persons.''  That  section  is  as  follows :  "  Xo  action  for  the  recovery 
of  any  estate,  sold  by  an  Executor  or  Administrator,  under  the  pro- 
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visions  of  this  chapter  (the  chapter  which  provides  for  the  sale  of 
property  by  Executors  and  Administrators)  shall  be  maintained 
bj  any  heir  or  other  person  claiming  under  the  deceased  testator  or 
intestate,  unless  it  be  commenced  within  three  years  next  after  the 
sale.'' 

11.  The  action  cannot  be  maintained  by  the  heirs  of  Harlan,  or 
any  parties  claiming  under  the  heirs,  until  the  administration  of  the 
estate  is  closed,  or  the  property  is  delivered  over  to  the  heirs  by 
a  decree  of  the  Probate  Court.  (See  Act,  Sees.  114,  194,  195, 
253,  254,  258  and  259.  Curtis  v.  Sutter,  15  Cal.  259;  Soto  y. 
Eroder,  19  Cal.  87.) 

A.  P.  Crittenden  and  Tod  Robinson,  for  Appellant 

I.  The  objection  that  the  action  is  barred  by  the  statute  is 
untenable,  for  the  reason  that  the  statute  was  not  pleaded. 

The  objection  was  only  urged  to  the  admissibility?  of  certain  rec- 
ords of  the  Probate  Court.  There  was  no  more  difficulty  in  plead- 
ing this  statute  than  any  other  statute  of  limitations.  The  defend- 
ants knew  their  own  title,  and  if  their  case  was  within  this  statute, 
they  could  have  averred  that  they  had  purchased  at  the  Adminis- 
trator's sale  more  than  three  years  before  suit  brought,  and  had 
ever  since  been  in  possession.  They  knew  also  the  title  upon  which 
the  plaintiff  relied.  Besides,  this  statute  must  be  construed  in  con- 
nection with  the  general  statute  of  limitations.  Not  only  m\ist 
three  years  have  elapsed  after  the  sale,  but  the  purchaser  must 
have  been  in  possession  during  those  three  years.  Otherwise  the 
statute  is  absurd  and  unconstitutional,  inasmuch  as  it  would  de- 
prive a  person  of  any  remedy;  as  in  this  case,  where  the  plaintiff 
vras  in  possession  himself  at  the  time  of  the  sale,  and  for  a  long 
time  afterwards,  and  was  ejected  by  the  defendants  within  much 
less  than  three  years  before  commencing  his  action. 

II.  The  objection  that  the  action  will  not  lie  until  the  adminis- 
tration of  the  estate  is  closed,  or  the  property  is  distributed  by  de- 
cree of  the  Probate  Court,  is  untenable. 

Subject  to  the  payment  of  Harlan's  debts,  the  land  descended  to 
his  heirs.  The  right  of  possession  goes  with  the  title.  It  vests  in 
the  heirs.    It  is  subject,  however,  to  the  right  of  the  Administrator 
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to  receive  the  rents  and  profits,  and  hold  the  possession  when  neces- 
sary for  purposes  of  administration.  The  right  of  possession  of 
the  heii-s  is  thus  subjected,  when  necessary,  to  an  actual  possession 
by  the  Administrator. 

Either  the  heir,  or  the  Administrator,  may  sne  a  stranger,  or 
third  party,  for  the  possession.  When  the  heir  sues,  he  establishes 
liis  right  by  proving  title  in  his  ancestor,  and  the  descent  to  him- 
self ;  and  it  will  not  lie  in  the  mouth  of  the  defendant  to  say  that 
there  may  be  a  right  in  the  Administrator  to  a  temporary  posses* 
sion.  That  outstanding  right  gives  no  title  to  the  defendant,  and 
constitutes  no  defense  for  him.  It  is  a  question  merely  between 
the  heir  and  Administrator.  When  recovered,  the  possession,  of  the 
lieir  would  be  that  of  the  Administrator,  for  purposes  of  adminis' 
tration. 

It  is  true,  the  Administrator  may  sue  for  the  possession.  But  it 
does  not  follow  that  the  heir  cannot*  They  may  both  recover 
according  to  their  respective  interests.  And  in  this  respect  the 
purchaser  from  the  heirs  stands  in  their  shoes.  (Hvbbard  v, 
RicaH,  3  Vt.  207;  Abbott  v.  Pratt,  16  Vt.  626;  BiLch  v.  Sqtders, 
22  Vt.  484;  CamUhers  v.  Bailey,  3  Kelly  (Ga,)  105;  Masterson 
V.  Girard's  Heirs,  10  Ala.  60.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J.  and 
Norton,  J.  concurring. 

This  is  an  action  of  ejectment  for  the  possession  of  certain  prem- 
ises situated  within  the  city  of  San  Francisco.  It  arises  out  of  the 
same  state  of  facts  as  the  case  of  Haynes  v.  Meeks,  recently  decided 
by  this  Court,  (amte,  288).  It  differs  from  the  latter  case  only  in 
this :  that  here  the  plaintiff  claims  under  the  conveyance  from  the 
heirs  of  Harlan,  deceased,  and  the  defendants  claim  under  pur- 
chasers at  the  sale  made  under  the  order  of  the  Probate  Court  by 
Aspinwall,  the  alleged  administrator  of  the  estate;  whereas,  in 
Haynes  v.  Meeks,  the  plaintiff  claimed  under  the  sale  and  convey^ 
ance  of  the  administrator,  and  the  defendants  under  a  conveyance 
from  the  heirs. 

In  Haynes  v.  Meeks  we  held  that  the  petition  for  the  sale  ojf  the 
real  estate  described  therein  was  fatally  defective  in  its  averments ; 
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that  it  did  not  comply  with  the  provisions  of  the  statute  in  several 
essential  particulars,  and  that  in  consequence,  the  Probate  Court 
never  acquired  jurisdiction  to  order  the  sale  in  question.  The  sale 
by  the  administrator,  and  the  conveyance  which  followed,  were 
therefore  void. 

The  respondents,  however,  insist  in  addition  to  the  objections 
Tirged  in  the  former  case:  Urst^  that  the  action  is  barred  by  the 
statute,  which  reads  as  follows: "'  No  action  for  the  recovery  of  any 
estate,  sold  by  an  executor  or  administrator,  under  the  provisions  of 
this  chapter,  (the  chapter  which  provides  for  the  sale  of  property  bj 
executors  and  administrators)  snail  be  maintained  by  any  heir  or 
other  person  claiming  under  the  deceased  testator  or  intestate, 
xmless  it  be  commenced  within  three  years  next  after  the  sale," 
(Act  to  Regulate  the  Settlement  of  the  Estates  of  Deceased  Persons, 
of  May  1,  1851,  section  190) ;  and  second,  that  the  action  cannot 
be  maintained  by  the  heirs,  or  any  person  claiming  imder  them, 
until  the  administration  is  closed,  or  the  estate  is  delivered  over  to 
them  under  the  decree  of  the  Court. 

B&£(yre  proceeding  to  consider  these  objections,  it  may  be  well  to 
notice  the  position  taken  by  the  learned  counsel  for  the  respondents, 
and  which  was  also  urged  in  the  case  of  Haynes  v.  Meeks,  that  the 
jurisdiction  of  the  Probate  Court  to  order  a  sale  of  the  real  property 
of  an  intestate  is  not  derived  from  the  petition  showing  the  necessity 
of  the  sale  to  meet  the  liabilities  against  the  estate.  Their  argu- 
ment in  support  of  this  position  is  as  follows :  At  common  law,  the 
real  estate  was  not  assets  in  the  hands  of  the  administrator,  nor 
subjected  to  the  jurisdiction  of  the  Surrogate  or  Probate  Court  It 
passed  immediately  to  the  heir,  and  the  administrator  had  no  more 
to  do  with  it  than  if  the  heir  had  acquired  it  by  purchase  from  a 
stranger,  and  not  by  descent  In  process  of  time  it  was  provided, 
by  statute,  that  in  case  of  a  deficiency  of  assets  to  pay  the  debts  of 
a  decedent,  the  administrator  or  creditor  might  convert  the  heir's 
inheritance  into  assets,  upon  presenting  his  petition  for  that  purpose 
showing  the  deficiency.  To  do  this,  the  Court  was  called  upon  to 
exercise  an  extraordinary  jurisdiction — one  extending  over  a  new 
subject,  and  bringing  new  parties  before  it  In  the  exercise  of  this 
extraordinary  jurisdiction  the  principle  of  strictissimi  juris  was 


Digitized  by 


Google 


SUPREME  COURT— JULY  TEEM,  1862.         625 

U«tkM  V.  HahB. 

applied  to  the  proceedings.  The  Court  could  only  acquire  jurisdic- 
tion of  the  subject  matter  by  the  petition  alleging  the  insufficiency 
of  the  assets  in  the  hands  of  the  administrator  to  meet  the  liabilities 
of  the  estate,  4ind  jurisdiction  of  the  person  by  process  to  the  heirs 
based  upon  the  petition.  And  hence  the  doctrine  arose  that  juris- 
diction, 80  far  as  the  subject  matter  was  conceriied — that  is,  the  sale 
of  the  real  estate — came  from  the  petition  and  proof  of  the  facts  it 
set  forth.  But  this  doctrine  is  not  applicable  to  the  sales  of  real 
estate  under  the  decrees  of  the  Probate  Court  of  this  State.  Here, 
the  administrator  takes  charge  of  the  entire  estate,  both  real  and 
personal.  Here,  the  Probate  Court  has  jurisdiction  over  the  realty 
as  well  as  over  the  personalty.  It  acquires  jurisdiction  over  both 
at  the  same  time,  and  for  the  same  purposes.  The  administrator 
places  both  in  his  inventory,  and  holds  both  subject,  first  to  the 
payment  of  debts,  and  aecondly  for  purposes  of  distribution.  The 
entire  property,  being  in  the  hands  of  the  administrator,  is  subject 
to  the  control  of  the  Court  in  the  exercise  of  its  ordinary  jurisdic- 
tion. For  its  sale,  no  extraordinary  jurisdiction  is  invoked.  The 
jurisdiction  for  administering  the  whole  estate  attaches  upon  the 
death  of  the  intestate  resident  in  the  county;  the  petition  of  the 
administrator  for  letters  showing  these  facts  calls  into  exercise  this 
jurisdiction ;  and  when  the  inventory  discloses  the  property,  it  is  in 
Court  to  be  administered.  Having  jurisdiction  in  this  way  over  the 
whole  estate,  both  real  and  personal,  its  orders  disposing  of  the 
same  are  not  the  subjects  of  collateral  attack.  They  must  be 
impeadied  and  corrected,  if  at  all,  by  appeal  or  direct  proceedings. 
Such  ifi  the  argument  of  the  learned  counsel.  In  it  too  much 
importance  is  placed  upon  flie  fact  that  by  our  statute  the  adminis- 
trator takes  possession  of  the  realty  as  well  as  the  personalty.  No 
authority  to  sell  follows  roch  possession.  The  same,  or  similar  pro- 
ceedings must  be  pursued  before  a  sale  of  the  realty,  or  any  portion 
of  it,  can  be  had,  as  are  required  in  other  States  where  only  the 
personalty  goes  into  the  hands  of  the  administrator.  A  petiton 
must  be  presented  Aowing  a  deficiency  of  the  personal  property  to 
meet  the  liabilities  of  the  estate;  and  also  the  necessity  of  the  sale 
of  the  real  -propertjy  or  some  portion  thereof,  for  that  purpose,  by 
an  exhibition  of  its  condition  and  value.    It  h  only  when  the  insuffi- 
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ciency  of  the  personalty  and  the  necessity  of  the  sale  both  appear, 
that  the  Court  has  any  authority  to  act  —  that  is,  has  any  jurisdic- 
tion over  the  subject  matter  —  the  sale  of  the  realty.  The  Probate 
Court  is  a  Court  of  special  and  limited  jurisdiction  so  far,  at  least, 
as  the  sale  of  the  real  property  of  a  decedent  is  concerned.  It 
possesses  no  general  power  to  order  a  sale  of  such  property  when- 
ever it  may  think  proper,  but  only  a  limited  power  to  be  exercised 
upon  the  occurrence  of  certain  specified  facts.  If  those  facta  do 
not  exist,  or  at  least,  are  not  presented  to  the  Court  as  existing,  the 
power  does  not  arise,  and  any  action  taken  must  necessarily  be  void. 
In  determining,  therefore,  what  is  essential  to  authorize  the  Court 
to  order  a  sale  of  such  property,  it  is  immaterial  whether  the  ad- 
ministrator, upon  claiming  letters,  takes  possession  of  such  prop- 
erty, or  whether  it  descends  to  the  heir  without  any  interference  on 
his  part  The  question  in  either  case  must  be :  Does  the  petition 
disclose  such  a  state  of  facts  as  to  authorize  the  Court,  upon  their 
proof,  to  order  the  sale. 

We  proceed  to  the  consideration  of  the  special  objections  urged 
to  a  recovery  in  the  present  case,  namely,  the  bar  of  the  statute,  and 
the  fact  that  the  administration  is  not  closed,  nor  the  estate  de- 
livered over  to  the  heirs  under  order  of  the  Probate  Court. 

1.  To  the  objection  of  the  bar  of  the  statute  the  answer  is  con- 
clusive. The  statute  was  not  pleaded.  If  it  had  appeared  upon 
the  face  of  the  complaint  that  the  limitation  prescribed  had  elapsed 
since  the  plaintiff  possessed  the  right  of  action,  and  no  facts  were 
stated  taking  the  case  from  the  operation  of  the  statute,  the  objec- 
tion might  have  been  interposed  by  demurrer.  But  as  nothing  of 
this  kind  appeared  upon  the  face  of  the  complaint,  the  objection 
should  have  been  raised  by  the  answer.  Not  having  been  thus 
raised,  it  is,  for  the  purposes  of  the  action,  to  be  regarded  as  aban- 
doned. Such  is  the  rule  where  the  action  is  upon  a  demand  arising 
upon  contract,  and  in  our  system  of  practice  the  same  rqle  must 
apply  where  the  action  is  to  enforce  a  right  to  the  possession  of  real 
property.  (Smith  v.  Richmond^  19  Cal.  476.)  In  the  present 
case  there  is  little  doubt  that  the  defendants  were  as  well  aware  of 
the  title  upon  which  the  plaintiff  relied,  as  they  were  of  the  character 
of  their  own  title.    But  if  it  were  otherwiee,  and  they  were  surprised 
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by  the  evidence  produced  as  to  the  title  of  the  plaintiff,  they  should 
at  least  have  asked  the  Court  to  allow  an  amendment  to  their 
answer.  Thia  they  did  not  do,  and  the  objection  at  the  time  and  in 
the  form  it  was  urged —  to  the  admissibility  of  certain  evidence  — 
was  not  the  proper  subject  of  consideration. 

2.  The  second  objection,  however,  to  the  action,  v^  think  avcU 
taken.  By  the  express  terms  of  the  statute  for  the  seitlement  of 
the  estates  of  deceased  persons,  the  administrator  has  the  right  to 
the  possession  of  the  real  and  personal  property  of  the  intestate, 
and  to  receive  the  rents  and  profits  of  the  real  property  until  the 
estate  is  settled  or  delivered  over  to  the  heirs  by  order  of  the  Probate 
Court.  (Sec.  114.)  He  is  besides  required  to  take  possession  of 
all  the  estate,  real  and  personal,  and  is  authorized  to  maintain 
actions  for  such  possession  in  all  cases  where  his  intestate  might 
have  maintained  such  actions.  (Sees.  194  and  195.)  And  though 
by  the  statute  concerning  descents  and  distributions  it  is  also  pro- 
vided that  the  estate  of  an  intestate  shall  descend  to  the  heirn, 
.subject  to  the  payment  of  his  debts,  yet  this  provision  must  be  read 
in  connection  with  the  clauses  of  the  other  statute,  to  which  we  hav(^ 
referred,  which  place  the  right  of  present  possession  in  the  adminis- 
trator. The  true  rule  on  this  subject  is  expressed  in  Beckett  v. 
Selover  (7  Cal.  238) :  "That  both  the  real  and  personal  estate  cf 
the  intestate  vest  in  the  heir,  subject  to  the  lien  of  the  administrator 
for  the  payment  of  debts  and  the  expenses  of  administration,  aiil 
with  the  right  in  the  administrator  of  present  possession.*'  This 
right  of  possession  exists  until  the  estate  is  settled,  or  delivered  over 
to  the  heirs  by  order  of  the  Probate  Court.  (Sec.  114.)  When 
either  of  these  events  happens,  the  possessory  right  of  the  adminis- 
trator under  the  statute  terminates.  In  many  instances  the  share 
of  the  estate,  to  which  an  heir  is  entitled,  maybe  delivered  over  to 
him  months  in  advance  of  the  settlement  of  the  estate.  The  statute 
authorizes  the  Court  to  direct  such  delivery  at  any  time  after  the 
lapse  of  four  months  from  the  issuance  of  letters  of  administration, 
upon  proper  application  of  the  heir,  and  notice  to  the  administrator 
and  all  persons  interested,  if  it  appear  that  the  estate  is  but  little 
indebted,  and  that  the  share  may  be  allowed  without  injury  to  tlie 
creditors;  provided  a  bond* in  a  sum  to  be  designated  by  the  Judu  \ 
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and  with  sureties  to  be  approved  by  him,  be  executed  by  the  heir, 
conditioned  for  Ae  payment  of  his  proportion  of  the  debts  of  the 
estate.     (Sec  268.)     The  decree  of  the  Court  may  direct   the 
administrator  to  deliver 'to  the  heir  the  whole  portion  to  which  he 
is  entitled,  or  only  a  part  thereof.     (Sec.  254.)     Upon  the  final 
setttlement  of  the  accounts  of  the  administrator,  or  subsequently 
upon  his  application,  or  the  application  of  any  heir,  the  Court  i3 
required  to  distribute  the  residue  of  the  eetate,  if  any  there  be, 
among  the  persons  who  are  entitled  to  the  same.     (Sec.  268. )    And 
the  distributees  have  then  the  right  to  demand  and  recov^er  their  re- 
spective shares  from  the  administrator,  or  any  person  having  the 
same  in  possession.     (Sec.  269.)    From  all  these  provisions  taken 
•  ogetlier,  we  think  the  eonelusion  follows — that  under  our  statute 
the  right  to  the  possession  of  the  real  property  of  an  intestate  re- 
in ains  exclusively  with  the  administrator  until  the*  estate  is  settled, 
or  distribution  is  directed  by  order  of  the  Probate  Court.     Until 
then,  neither  the  heirs  nor  their  grantees  can  maintain  ejectment 
for  any  portion  of  such  property. 
Judgment  affirmed. 


LATTmEE  V.  EYAIT  tt  al. 

Thb  I>i8trict  Court  lias  no  jariadictioii  to  set  lasUle  ooe  of  Its  mr 
the  adjournment  of  the  term  at  which  it  was  rendered. 

To  a  complaint  against  three  persona  upon  a  promissory  note,  executed  under  a 
firm  name,  one  of  the  defendants  anawered,  denying  his  MaMltty,  and  that  iia 
was  eae  of  the  Ann  hy  whom  the  note  was  executed.  Neitlier  «f  tlM.pf^adliisa 
was  Terlfied.  When  the  cause  came  on  for  trial,  plaintifr  moyed  to  strike  oat 
defendant's  answer  for  want  of  a  verlflcation ;  and  pending  the  motion,  defend- 
ant anked  leave  to  then  TeHfy  the  answer.  The  Court  denied  dMendanta' 
motloa,  and  struck  ort  the  answer:  He}d,  that  the  refusal  hy  the  Caurt  to 
allow  the  verlfioatlon  was  such  an  abuse  of  discretion  as  to  amount  to  error. 

A  Judjarnient  rendered  In  an  action  on  contract  In  favor  of  plaintiff  on  the  com- 
plaint  alone,  after  striking:  out  for  lrcoi«ularlty  an  answer  previouily  filed  by 
defendant,  must  be  considered  ai  a  judgment  by  default,  and  Is  therefore 
erroneous  If  rendered  for  a  greater  amount  than  that  for  which  the  summons 
stated  judgment  would  be  tiUcen. 

Where  a  plaintiff  has  obtained  the  benefit  of  {Proceeding  as  upon  *&  flfftmn.  ha 
must  stand  by  the  results  of  that  proceeding. 
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AppBAii  from  the  Eighth  Judicial  District. 

This  action  was  commenced  in  the  Twelfth  District  Court,  on  the 
fifteenth  day  of  April,  1856.  The  original  complaint  contained  a 
copy  of  a  promissory  note  made  to  plaintiff  Charles  E.  Lattimer,  by 
"Ryan,  Duff  &  Co./'  August  1st,  1854,  for  $2,815.40,  bearing 
interest  at  five  per  cent,  per  month,  interest  to  be  paid  monthly, 
and  if  not  so  paid,  to  be  compounded ;  and  alleged  that  the  defend- 
ants James  E.  Ryan,  James  R.  Duff,  and  Erank  S.  Duff  composed 
the  firm  of  "  Ryan,  Duff  &  Co.,"  by  whom  the  note  was  executed ; 

and  prayed  judgment  against  them  "  for  the  sum  of with 

interest  and  costs."  The  summons  was  personally  served  on  eacli 
of  the  defendants,  July  2d,  1856,  and  specified  that  upon  failure 
to  answer,  plaintiff  would  take  judgment  against  them  for  the 
sum  of  $3,000,  with  interest  thereon  and  costs.  No  further  pro- 
ceedings were  had  in  the  case  until  the  thirty-first  day  of  May, 
18.")  9,  when  an  amended  complaint  was  filed,  also  containing  a 
copy  of  the  note,  and  praying  judgment  for  $2,816.40,  with  inter- 
est, which  amended  complaint  was  served  upon  defendant?*. 
Neithe-  of  the  complaints  was  verified. 

On  the  fifteenth  day  of  August,  1859,  Erank  S.  Duff  filed  a 
separate  answer  to  the  amended  complaint,  denying  generally  all 
its  all^ations,  and  specifically  that  he  executed  the  note  or  was  a 
member  of  the  firm  of  "  Ryan,  Duff  &  Co.^'  at  the  time  of  its  execu- 
tion.   This  answer  was  not  verified. 

On  motion  of  defendants,  September  10th,  1859,  the  case  wa« 
transferred  to  the  Eighth  Judical  District.  In  February,  1860, 
plaintiff  gave  notice  to  take  the  depositions  of  certain  witnesses 
residing  in  San  Erancisco,  and  in  pursuance  of  the  notice,  the  dep- 
ositions were  taken,  and  in  March  filed  with  the  Clerk  of  t^i 
Eitrhth  District  Court,  The  case  was  placed  on  the  Calendar  for 
trial  on  the  seventh  day  of  March,  1860,  and  on  that  day  the 
parties  appeared  by  counsel,  and  waived  a  trial  by  jury,  after 
which  the  coimsel  for  plaintiff  moved  the  Court  to  strike  out  the 
answers  of  the  defendants  on  the  ground  that  they  were  not  veri- 
fied; pending  which  motion,  defendants^  counsel  moved  that 
defendant  Erank  S.  Duff,  being  then  present,  should  be  permitted 
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to  verify  his  answer.  The  Court  denied  the  motion  of  defendant, 
and  granted  that  of  the  plaintiff,  and  proceeded  to  render  judg- 
ment for  plaintiff  for  $40,679  with  costs. 

'No  motion  for  new  trial  was  made,  but  on  the  twenty-second  of 
March,  1860,  and  after  the  adjournment  of  the  term  at  which  the 
judgment  was  rendered,  the  District  Judge,  on  application  of  de- 
fendants, supported  by  affidavits,  made  an  order  staying  all  pro- 
ceedings under  the  judgment,  and  at  the  June  term  following,  the 
Court,  on  motion  of  defendants,  made  an  order  setting  aside  the 
judgment  in  the  case,  and  fixing  it  for  trial  on  the  succeeding  day, 
at  which  time  the  plaintiff  declining  to  take  part  in  the  trial, 
on  the  ground  that  the  Court  had  no  jurisdiction  to  set  aside 
the  former  judgment,  the  defendant  F.  S.  Duff  introduced  his  evi- 
dence ex  parte,  and  judgment  theron  was  rendered  by  the  Court  in 
his  favor,  and  against  the  plaintiff  for  costs.  Both  parties  have  ap- 
pealed ;  the  defendant  F.  S.  Duff  from  the  first  judgment,  rendered 
March  7th,  and  the  plaintiff  from  the  second  judgment,  rendered 
Jime  5th,  and  from  the  order  setting  aside  the  first  judgment. 

By  stipulation,  it  was  agreed  that  both  appeals  should  be  heard 
together,  and  judgment  rendered  by  the  Supreme*  Court  in  both  at 
the  same  time. 

Redman,  Clement  &  White,  for  Plaintiff. 

I.  The  motion  of  plaintiff^s  counsel  to  strike  out  the  answer  of 
Frank  Duff,  upon  the  ground  that  the  answer  was  not  verified,  was 
nothilig  more  nor  less  in  effect  than  a  motion  for  judgment  on  the 
pleadings,  as  the  matters  stated  in  the  answer  constituted  no  d^ 
fense  unless  verified. 

There  may  have  been  a  want  of  perspicuity  in  the  language  of 
counsel,  in  making  the  motion  in  open  Court,  or  in  that  of  the  Clerk 
in  entering  it,  and  the  Judge  may  have  given  a  wrong  reason  in 
granting  the  motion.  Still,  if  the  substance  of  the  motion,  and  the 
ruling  thereupon  be  correct,  this  Court  will  not  reverse  the  case. 
The  s\im  and  substance  of  this  proceeding  was,  that  on  motion  of 
plaintiff^s  counsel,  the  defendants'  answer  was  stricken  out,  and 
judgment  entered  in  favor  of  the  plaintiff,  for  the  amount  due  on 
the  note  sued  upon.  The  Court  did  not  err  in  this.  The  complaint 
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contained  a  copy  of  the  note.  Under  section  fifty-three  of  the 
Practice  Act,  the  genuineness  and  due  execution  of  the  note  were 
admitted.  The  other  matters  in  the  answer  constituted  no  defense, 
and  consequently  there  was  nothing  to  try. 

II.  The  judgment  was  not  by  default;  it  was  rendered  in  open 
Court  after  appearance  by  the  parties,  and  it  cannot  properly  be 
termed  or  treated  as  a  judgment  by  default. 

III.  It  was  not  error  to  refuse  permission  to  defendant  F.  S. 
Duff  to  verify  his  answer  after  the  making  of  the  motion  by  plain- 
tiff for  judgment  No  reason  was  shown  why  it  had  not  been  veri- 
fied before.  It  was  discretionary  with  the  Court  below  to  grant  or 
refuse  the  application,  and  unless  that  discretion  was  grossly 
abused,  this  Court  will  not  interfere. 

IV.  The  Court  erred  in  reopening  the  case,  and  rendering  a 
new  judgment  Its  jurisdiction  was  exhausted  when  it  had  rend- 
ered a  final  judgment  and  adjourned  for  the  tcnn.  This  Court  has 
80  held  repeatedly.  (See  2  Cal.  682;  8  Id.  226;  4  Id.  280;  6 
Id.406;8Id.  621:6Id.  21.) 

0.  P.  &  F.  ff.  Sharp,  for  Defendant 

1.  The  Court  below  erred  in  striking  out  the  answer  of  Frank 
S.  Duff. 

II.  The  Court  erred  in  sustainiug  the  plaintiff's  motion,  and 
ordering  judgment  as  by  default  against  the  defendants. 

III.  The  plaintiff  only  prayed  for  judgment  for  the  sum  of 
$2,865.40,  with  interest  and  costs  of  suit;  and  if  the  defendants' 
answers  were  treated  by  the  Court  as  no  answers,  and  default 
entered  as  for  want  of  an  answer,  the  plaintiff  could  not  enter  a 
greater  judgment  than  that  demanded  by  the  original  summons. 
The  summons  notified  the  defendants  that  in  case  of  default  the 
plaintiff  would  take  judgment  "for  the  sum  of  $3,000,  and  in- 
terest, and  costs ;"  and  it  was  error  in  the  Court  to  order  a  judg- 
ment for  a  greater  sum  than  that  demanded  in  the  summons. 

IV.  The  answer  of  the  defendant  Frank  S*  Duff  was  a  good 
and  sufficient  answer  without  any  verification,  for  the  reason  that 
the  plaintiff's  complaint  was  not  verified,  and  the  answer  could  not 
be  construed,  under  any  circumstances,  to  admit  more  than  the 
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genuineness  of  the  note  set  out  in  the  eomplaint  It  put  in  iaat  all 
the  other  facta  set  up  in  the  answer,  and  specially  put  in  issue  the 
fact  that  F.  S.  DufiE  was  a  member  of  the  firm  of  RyaB,  DuflE  &  Go. 
V.  It  was  an  abuse  of  discretion,  to  deny  the  application  of  ¥. 
S.  Duff  to  verify  his  answer, 

NoBTOW,  J.  delivered  the  opinioai  of  the  Court — 'Fisld,  CL  J. 
and  Ck)PB^  J.  concurring. 

The  summons  issued  and  served  in  this  action  stated  that  upon 
default,  judgment  would  be  taken  for  three  thousand  dollars  and 
interest.  After  the  defendants  had  put  in  answers  to  the  complaint, 
the  plaintiff,  on  notice  to  the  defendants'  attorneys,  took  certain 
depositions  to  be  read  on  the  trial.  When  the  action  came  on  for 
trial,  more  than  six  months  after  the  answers  were  filed,  the  plaintifE, 
without  having  given  any  notice,  moved  the  Court  to  strike  out  the 
answers  because  they  weie  not  verified,  upon  which  the  defendant 
Frank  Duff  asked  leave  then  to  verify  his  answer,  which  leave  was 
refused,  and  the  plaintiff's  motion  to  strike  out  was  granted,  and  a 
judgment  entered  as  upon  default  in  favor  of  the  plaintiff  for  some- 
thing over  forty  thousand  dollars,  being  apparently  the  amount  of  a 
promissory  note,  set  out  in  the  complaint,f  or  three  thousand  dollars, 
with  interest  at  five  per  cent,  a  month,  compounded  monthly,  for  a 
number  of  years.  At  the  next  term  of  the  District  Court,  on  de- 
fendant's motion,  this  judgment  was  set  aside,  the  defendant  Frank 
Duff  allowed  to  verify  his  answer,  and  the  action  tried  ex  parte, 
the  plaintiff  refusing  to  appear  at  the  trial,  and  a  judgment  entered 
in  favor  of  the  defendant. 

Both  parties  have  appealed :  the  defendant  Frank  Duff  from  the 
first  judgment,  which  was  against  him ;  and  the  plaintiff  from  the 
second  judgment,  which  was  against  him,  and  also  from  the  order 
setting  aside  the  first  judgment. 

According  to  the  repeated  judgments  of  this  Court,  jurisdiction  to 
set  aside  the  first  judgment  had  been  lost  to  the  Distroct  Court,  upon 
the  adjournment  of  the  term  at  which  it  was  rendered ;  and  hence 
the  order  to  that  effect  made  at  the  subsequmt  term,  and  the  judg- 
ment in  favor  of  the  defendant  were  erroneous.  But  the  refusal  of 
the  Court  at  the  previous  term  to  allow  the  defendant  Frank  Duff 
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to  verify  his  answer  must  be  considered  such  an  abuse  of  discretion 
under  the  circumstances  as  to  amount  to  an  error,  under  the  decis- 
ion of  the  case  of  Arrin^ton  v.  Tupper,  (10  CaL  464)  from  which  ^ 
this  case  cannot  be  distinguished  on  this  point.  The  record,  also 
shows  error  in  a  judgment  being  taken  by  default  for  a  sum  vastly 
more  than  that  specified  in  the  summons,  for  which  amount  only  it 
could  regularly  be  taken,  pursuant  to  section  one  hundxed  and  fifty 
of  the  Practice  Act.  The  summons  specified  three  thousand  dol- 
lars, with  interest,  which  means  the  legal  interest  of  ten  per  cent  a 
year.  After  the  answer  was  stricken  out,  the  case  stood  as  though 
no  answer  had  been  filed.  We  do  not  think  the  plaintiff  can  be 
heard,  under  the  peculiar  circumstances  of  this  case,  to  say  that  the 
proceeding  was  substantially  the  same  as  if  he  had  only  claimed 
under  section  fifty-three  that  the  execution  of  the  note  was  ad- 
mitted, and  had  taken  a  verdict  or  finding  as  upon  an  issue.  The 
District  Court  did  not  decide  that  the  answer  of  Frank  Duff  did 
not  contain  a  sufficient  denial  that  he  executed  the  note;  but  set 
aside  the  whole  answer  because  not  verified.  Possibly,  if  the  Court 
had  taken  notice  that  the  complaint  was  not  verified,  and  hence* 
that  the  answer  was  not  required  to  be  verified  merely  in  order  to 
stand  as  a  pleading,  it  would  have  allowed  a  verification  for  the 
purpose  of  making  a  sufficient  denial  of  the  execution  of  the  note, 
or  perhaps  might  have  held  that  the  implied  admission  that  the  note 
was  genuine  and  execr*  1,  as  it  purported  to  be,  by  the  firm  of 
Eyan,  Duff  &  Co.,  did  not  preclude  Frank  Duff  from  denying  that 
he  was  a  member  of  the  firm  and  bound  by  that  note.  The  plain- 
tiff having  obtained  the  benefit  of  proceeding  as  upon  a  default,  in- 
stead of  proceeding  to  a  trial,  must  stand  by  the  results  of  that  pro- 
ceeding, especially  in  this  case,  where  he  sought  to  shut  out  an  in- 
vestigation of  the  merits  by  placing  himself  upon  his  strictest  rights. 
Both  judgments  being  erroneous,  must  be  both  reversed,  and  the 
cause  remanded,  neither  party  to  have  costs  of  this  appeal  as 
against  the  other* 
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CLARKIN  V.  LEWIS. 

V.  AND  J.  eontncted  with  L.  for  the  purchase  of  certain  real  property,  paid  the 
purchase  money,  took  from  L.  an  obligation  for  a  deed  within  five  days,  and 
entered  Into  possession.  Forty  days  afterwards,  I#.  tendered  a  deed,  which 
was  objected  to  by  the  vendees  on  account  of  its  form,  and  subsequently  at  the 
request  of  the  vendees  another  deed  was  tendered,  which  was  also  objected  to 
en  the  ground  that  It  was  not  executed  by  the  proper  parties ;  but  no  objection 
to  either  deed  was  made  on  account  of  the  time  at  which  It  was  tendered  — 
Held,  that  the  stipulation  as  to  the  time  of  the  execution  of  the  conyeyance 
was  walyed. 

A  contract  by  a  married  man  for  the  sale  and  conyeyance  of  land  Is  not.  If  the 
premises  are  the  homestead  of  himself  and  wlfa*  fulfilled  by  the  toider  ot  a  eon- 
yeyance  executed  by  himself  al<Hie. 

Appsal  from  the  Sixth  Judicial  District. 
The  facts  are  sufficiently  stated  in  the  opinion* 
E.  B.  Crocker,  for  Appellant 

I.  An  agreem^it  to  make  a  good  and  sufficient  deed,  only 
requires  a  deei  good  in  form,  and  sufficient  to  convey  the  grantor's 
interest  (Broum  v.  Oovillavd,  6  Cal.  568 ;  Green  v.  Covillaud, 
10  Id.  317.) 

Where  the  purchaser  enters  into  possession,  he  waives  all  objec- 
tions to  the  title.  (1  Sugden  Vendors,  463  [23],  464  [26],  466 
[32],  11  and  12.) 

II.  The  vendee  who  seeks  to  rescind  the  contract  must  deliver 
back  the  possession  and  account  for  the  rents  and  profits  before 
suit.  {Fratt  v.  Fiske,  17  Cal.  378 ;  Jackson  v.  Norton,  6  Id.  187 ; 
McCracken  v.  San  Francisco,  16  Id.  633;  Walker  v.  Sedgwick, 
8  Id.  398;  Hitchins  v.  Netiges,  11  Id.  28.) 

III.  In  a  contract  to  sell  land,  where  the  money  is  paid,  but 
the  deed  is  not  executed,  the  vendee  cannot  rescind  the  contract 
and  recover  back  the  consideration,  but  he  must  sue  on  the  agree- 
ment.    (Fuller  V,  Hvbhard,  6  Cow.  13.) 

A  purchaser  of  real  estate  cannot  reclaim  the  purchase  money 
tiiiloss  he  has  been  evicted.     {Salmon  v.  Hoffman,  2  CaL  188.) 

Geo.  R.  Moore,  for  Respondent. 
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I.  The  deed  should  have  been  executed  and  delivered  in  five 
(lays,  or  Tniett  and  Jones  were  not  bound  to  receive  it.  Truett 
and  Jones  had  paid  the  entire  consideration  in  advance,  that  is,  on 
the  day  of  the  execution  of  the  bond,  and  nothing  more  was  re- 
el ui  red  of  them  in  the  premises.  The  only  tting  left  to  be  done  to 
close  up  the  whole  transaction,  was  the  execution  and  delivery  of 
Hio  (jood  by  Lewis,  and  the  delivery  of  the  possession  of  the  preni- 
i>'s  within  five  days  from  the  ninth  of  March. 

TI.  Lewis  had  no  title  to  this  property  at  the  date  of  the  bond, 
« >r  at  the  date  of  the  deed,  which  he  could  convey  by  his  separate 
.•rod.  The  lot  was  the  homestead  of  Lewis  and  his  wife,  which 
Uiey  held  as  joint  tenants. 

"  When  one  sells  real  estate  without  title  at  the  time  of  the  sale, 
the  contract  is  a  nullity;  and  the  vendee  may  recover  back  the 
purchase  money  paid  under  such  a  contract'*  Pipkin  v.  James, 
1  Humph.  325;  Thompson  v.  Oould,  20  Pick.  184;  Dill  v.  The 
fnhahitants  of  Wareham,  7  Met.  438.) 

Where  a  vendor  of  land  has  been  so  negligent  as  to  have  no  claim 
ou  a  Court  of  Equity  for  a  specific  performance,  the  vendee  may 
disaffirm  the  contract,  and  recover  back  the  purchase  money  paid. 
In  such  case  the  vendee  is  not  bound  to  demand  a  deed  of  the 
vendor,  whose  duty  it  is  to  prepare  it."  (Coopehr  v.  Brown,  2 
McLean,  495;  Richards  v.  Allen,  5  Shep.  296.) 

III.  The  description  of  the  property  in  the  deeds  tendered  was 
vague  and  indefinite,  and  did  not  cover  the  land  bargained  for  in 
the  contract  of  purchase. 

Cope,  J.  delivered  the  opinion  of  the  Court — Fibij>,  0.  J. 

concurring. 

Truett  and  Jones  contracted  with  the  defendant  for  the  purchase 
of  certain  real  estate,  paying  tho  purchase  money  and  taking  an 
obligation  for  a  conveyance  within  five  days  thereafter.  The  plain- 
tiff sues  as  assignee  of  Truett  and  Jones,  and  seeks  to  recover  back 
the  purchase  money,  on  the  ground  that  the  defendant  has  failed  to 
perform  his  part  of  the  contract.  The  Court  below  decided  against 
him,  holding  that  the  contract  had  been  performed,  but  afterwards 
irranted  a  new  trial,  and  the  defendant  appeals. 
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It  is  admitted  that  no  conveyance  waa  executed  within  the  time 
specified,  and  it  is  contended  that  this  is  a  conclusive  Bikswer  to  the 
appeal.  It  appears,  however,  that  Truett  and  Jones  went  into 
possession  of  the  property,  and  continued  in  possession  of  it,  re- 
ceiving the  rents  and  profits,  after  the  time  mentioned  in  the  con- 
tract had  expired.  During  the  period  of  their  possession,  frequent 
applications  were  made  for  a  conveyance,  and  two  conveyances, 
executed  at  different  times,  were  tendered  to  them  as  complying 
with  the  contract.  These  conveyances  were  rejected  as  insufficient, 
but  no  objection  was  made  as  to  the  time  of  their  execution ;  and 
under  the  circumstances,  this  objection  must  be  deemed  to  have 
been  waived.  It  is  claimed  by  the  defendant  that  the  time  fixed 
was  not  an  essential  ingredient  of  the  contract,  but  the  view  taken 
supersedes  the  necessity  of  a  decision  on  that  point 

The  more  important  questions  arise  upon  the  conveyances  them- 
selves, it  being  contended  that  neither  of  them  sufficiently  describes 
the  property,  and  that  they  are  not  so  executed  as  to  pass  the  title. 
The  evidence  in  regard  to  the  description  is  vague  and  unsatisfac- 
tory, and  the  Court  below  must  upon  reflection  have  considered  it 
insufficient  to  justify  the  finding,  or  at  least  of  such  a  character  as 
to  render  a  new  trial  proper.  The  particular  ground  upon  which 
the  Court  acted  does  not  appear;  but  it  is  fair  to  assume  this  as  one 
of  the  grounds,  and  the  rule  by  which  we  have  always  been  gov- 
erned in  such  cases  precludes  interference  on  our  part. 

The  position  that  the  conveyances  are  not  sufficient  to  pass  the 
title  rests  upon  the  ground  that  the  property  is  a  homestead,  the 
conveyances  being  signed  by  the  defendant  alone,  who  is  a  married 
man.  If  the  property  is  a  homestead,  this,  undoubtedly,  is  a  valid 
objection  to  the  conveyances ;  but  as  the  case  muse  be  retried,  it  ia 
unnecessary  to  consider  the  subject  upon  the  evidence  now  before 
us. 

The  order  granting  a  new  trial  la  affirmed. 
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KENYON  V.  WELTY. 

A  Comrr  of  SQnlty  wlil  not  nliere  a  party  from  a  eontraet  catered  Into  by  tkith 
take,  where  the  mlfltako  !■  one  purely  of  law*  unattended  with  misrepresenta- 
tion, undue  Influence,  misplaced  confidence,  or  other  special  clrcumBtances  of 
similar  character. 

Thus,  a  contract  entered  Into  by  parties  under  a  mutual  supposition  that  tike 
law  affecting  the  subject  of  the  contract  was  In  accordance  with  a  prevloua 
decision  of  the  Supreme  Court  upon  a  similar  state  of  facts,  will  not  be  set  aside 
because  of  a  subsequent  decision  by  the  same  Court  overruling  the  former  one, 
and  declaring  m  different  role  upon  the  mbjeet. 

Apfeai.  from  the  Si^th  Judicial  Bistriet 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 

Oeo.  R.  Moore,  for  Appellant. 

I.  The  facts  do  not  show  even  a  mistake  of  law,  but  on  the  con- 
trary, a  perfect  knowled^  and  understanding  of  it. 

A  decision  was  made  by  this  Court,  wherein  a  certain  principle 
of  law  was  laid  down  and  established  as  the  law  of  the  land.  It 
was  decided  that  the  Superior  Court  of  San  Francisco  was  local  in 
its  jurisdiction  and  that  it  had  no  p9wer  to  send  its  writs  out  of 
ihat  county.  This  was  the  law  until  it  was  reversed  in  October, 
1858.  With  a  full  knowled^re  of  this  decision,  and  of  what  the  law 
was,  these  parties  contracted.  If  there  was  any  mistake  at  all,  it 
was  a  mistake  of  the  Court,  and  not  of  the  parties.  If  they  could 
be  charged  with  ignorance  at  all,  it  was  not  as  to  what  the  law  was, 
but  as  to  what  it  would  be  two  or  three  years  hence.  This,  most 
certainly,  is  not  sufficient  ground  for  relief. 

The  law  existing  at  the  time  a  contract  is  made  is,  and  must  con- 
tinue to  be,  the  law  of  that  contract,  notwithstanding  the  law  may 
be  changed,  or  cease  to  exist  {Lyon  v.  Richmond,  2  John.  Oh. 
Rep.  59.) 

II.  Conceding  that,  in  making  the  agreement,  the  parties  acted 
in  mutual  mistake  of  the  law,  this  would  not  be  sufficient  to  author- 
ize the  Court  to  interfere. 

A  mistake  of  law  has  rarely  been  held  sufficient  to  authorize  the 
Court  to  interfere  in  any  case  or  imder  any  circumstanoes. 
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Courts  of  Equity  will  not  annul  or  rescind  even  executory  con- 
tracts, without  requiring  the  party  asking  the  relief  to  show  fraud 
or  mistake  of  facts.  In  this  case,  as  I  have  already  remarked, 
neither  fraud  nor  mistake  is  charged,  but,  on  the  contrary,  the  facts 
stated  in  the  complaint  show  that  neither  could  possibly  exist. 

"  If  the  parties  understood  tlie  facts,  an  erroneous  deduction  of 
law  is  no  cause  for  annulling  the  contract."  {Fisher  v.  May's 
Heirs,  2  Bibb.  448;  Taylor  v.  Patrick,  1  Id.  168;  Shotwell  v. 
Murray,  1  John.  Ch.  516.) 

"  A  Court  will  not  relieve  against  mistakes  of  law."  (Smith  v. 
McDougall  2  Cal.  686.) 

"  An  agreement  of  compromise  ought  not  to  be  disturbed,  except 
for  fraud/  imposition,  or  mistake  of  fact."  (Shugart  v.  Thompswi . 
10  Leigh,  436.) 

"  The  rescission  of  a  contract  will  not  be  granted  on  the  ground 
of  mere  mistake  of  law,  when  there  has  been  no  fraud,  concealment, 
or  mistake  of  facts."  {Brown  v.  Armstead,  6  Rand,  594;  Chinter 
V.  Thomas,  1  Ire.  Ch.  199 ;  Crowder  v.  Langdon,  3  Id.  476 ;  BeU 
v.  Mehen,  2  Cal.  159.) 

"  It  is  likewise  a  principle,  that  when  the  fact  and  the  source  of 
information  are  equally  open  to  both,  each  party  is  bound  to  avail 
himself  of  such  information ;  and  when  the  fact  is  unknown  to  ^th, 
and  the  parties  have  had  equal  means  of  information,  if  they  have, 
acted  in  good  faith,  equity  will  not  interfere."  {Ooodenow  v. 
Ewer,  16  Cal.  471 ;  Story's  Eq.  sec.  138 ;  Hint  v.  BousmattAiers 
Administrator^  1  Peter's  Rep.  14;  BanJc  of  the  U.  8.  v.  Daniels^ 
12  Pet.  55 ;  Greenleaf  on  Ev.  Vol.  2,  sec.  128 ;  Wintermute  v. 
Snyder,  2  Green  Ch.  489 ;  Oood  v.  Herr,  7  Watts  &  Serg.  263 ; 
Bell  V.  Steel,  2  Humph.  148 ;  Trigg  v.  Read,  6  Id.  629 ;  Dupre 
v.  Thompson,  4  Barb.  282;  Silliman  v.  Wvng,  7  Hill,  160; 
Arthur  V.  Arthur,  10  Barb.  16.) 

e7.  W.  Winans,  for  Respondent. 

When  a  contract  is  made  between  two  parties  in  mutual  mistake 
and  misconc4^'ption  of  the  law  and  of  their  rights  in  the  premises, 
whereby  their  object  in  making  such  contract  is  defeated,  so  that  it 
results  that  neither  the  subject  matter  of  the  contract  has  any 
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existence,  nor  any  consideration  was  received,  the  contract  will  be 
rescinded  and  annulled  by  the  Court  of  Chancery.  (Stapylton  v. 
Scott,  13  Vesey,  Jr.  426 ;  Billiard  on  Vendors,  Vol.  1,  305 ;  Simp- 
son V.  Hawkins,  1  Dana,  318 ;  Champlin  v.  Laytin,  1  Edward's 
Ch.  [N.  Y.]  471 ;  Hadlock  v.  WiUiams,  10  Vermont,  672 ;  Green- 
leaf  V.  Cook,  2  Wheat.  13;  McDonald  v.  Neilson,  2  Cow.  193; 
Hunt  V.  Rovsmanier,  8  Wheat,  211 ;  Skittman  v.  Teeple,  Saxton 
[K  J.  Ch.]  232;  Bowlin  v.  Pollock,  7  Monroe,  26;  Marvin  v. 
Bennett,  8  Paige,  320 ;  and  cases  there  cited  under  note  1.)  If  it 
be  clearly  shown  that  the  parties  did  not  effect  what  they  intended 
to  do,  a  Court  of  Chancery  will  perfect  the  intention.  {Beardsley 
V.  Knight,  10  Vermont,  190.)  It  is  true,  that  equity  will  not  inter- 
fere to  correct  those  evils  which  result  from  ignorance  of  law,  with- 
out grave  caution  and  in  special  cases.  "  I  would  not  be  under- 
stood," observes  Vroom,  Chancellor,  after  reviewing  several  of  the 
authorities  on  this  subject,  "  as  saying  that  no  case  can  possibly 
occur  in  which  the  Court  would  not  interpose  and  relieve  against  a 
plain  mistake  arising  from  ignorance  of  law.  The  Supreme  Court 
of  the  United  States  did  not  go  so  far,  nor  has  any  other  Court. 
But  surely,  the  case  in  which  an  interference  would  be  proper 
must  be  a  very  special  one,  and  should  show  a  very  plain,  clear 
mistake.''  (Execviors  of  Wintermute  v.  Executors  of  Snyder,  2 
G'-een's  Ch.  [N.  J.]  500.)  Perhaps  a  more  dear  and  authorita- 
tive declaration  of  the  doctrine  could  not  be  found,  than  that  con- 
tained in  the  opinion  of  the  Superior  Court  of  the  City  of  New 
York,  in  Champlin  v.  Lay  ton  (1  Edward's  Eep.  467.)  "A  con- 
tract entered  into  under  a  mutual  misconception  of  legal  rights, 
amounting  to  a  mistake  of  law  in  the  contracting  parties,  is  as  liable 
to  be  set  aside  or  rescinded  as  a  contract  founded  in  mistake  of 
matters  of  fact."  Nothing  could  be  more  pertinent  to  this  cause, 
or  more  decisive  of  its  controlling  issue.  "  Where  different  rules 
of  action  are  laid  down  by  different  respectable  tribunals,  we  ought 
to  adhere  to  those  that  are  in  our  view  more  consonant  to  the  gen- 
eral analogies  of  the  law,  most  conformable  to  reason,  and  agreeable 
to  the  ends  of  justice.  In  our  view,  these  require  in  the  class  of 
eaf^os  now  before  us,  that  the  presumption  that  every  man  knows 
the  law — the  principle  on  which  some  of  the  cases  are  founded  — 


Digitized  by 


Google 


640  SUPKEME  COURT— JULY  TERM,  1862. 

Kenyon  9.   Welty. 

cbould  be  permitted  to  be  rebutted  by  proof,  and  Telief  granted 
against  a  mistake  of  law."  (Per  curiam,  Evans  v.  Strode,  11 
Ohio,  (Stanton)  4B8;  Hopkins  v.  Mazyck,  1  HilPs  Oh.  (S.  C.) 
251.)  **  A  mistake  of  law  is  a  ground  of  relief  from  the  obliga- 
tions of  a  contract  by  which  one  party  acquired  nothing,  and  the 
other  neither  parted  with  any  right  nor  suffered  any  loss,  and 
which  ex  aequo  et  bono  ou^t  not  to  be  binding,  and  it  makes  no 
difference  that  the  parties  were  fully  and  correctly  informed  as  to 
the  facts  and  the  mistake  as  to  the  law  was  reciprocal,  but  there 
must  be  evidence  of  palpable  mistake,  «nd  not  mere  ignorance  of 
the  law."     (Laurence  v.  Beofubien,  2  Bailey,  623.) 

NoBTON,  J.  delivered  the  opinion  of  the  Oourt— Fnsu),  0.  J. 
and  Cope,  J.  concurring. 

The  controlling  facts  in  this  case  are  these :  The  defendant  Welty 
purchased  a  piece  of  land  in  the  'City  of  Sacramento  at  Sberiff'e 
sale,  under  an  execution  issued  upon  'a  judgmsnt  rendered  "by  fhe 
Superior  Court  of  the  City  of  San  Francisco  agHinst  one  C.  L. 
Ross,  who  was  owner  of  the  land.  Welty  conveyed  a  portion  of 
the  land  -so  purchased  to  one  Morris  ITolan,  who  executed  a  mort- 
gage upon  it  to  the  plaintiff  Kenyon,  as  security  for  a  loan  of  one 
thousand  dollars.  Afterwards,  Welty  procured  a  conveyance  from 
Ross  of  all  his  tHle  to  the  premises  bo  bought  at  the  Sheriff's  4»ale, 
and  inohidinfij  the  portion  sold  to  Nolan,  and  by  him  mortfijaged  to 
Kenvon.  Shortly  after  the  purtjhaae,  lie  decision  of  the  Supreme 
Court  of  this  State  was  made,  in  the  case  of  Meyer  v,  KaOemann, 
that  the  Superior  Court  of  the  City  of  San  Francisco  had  no  jirrie- 
diction  to  issue  process  to  run  outside  the  limits  of  the  Oity  of  San 
Franoiseo.  After  this  decision,  an  agreement  was  entered  into 
between  Kenyon  and  Welty,  in  pursuance  of  which  Kenyon  trans- 
ferred to  Welty  the  mortgage  of  Nokm,  in  consideration  of  Welty's 
proniring  a  deed  from  his  brother,  in  -whom  the  title  from  Ross 
had  bf»oome  vested,  to  K-enyon,  of  a  portion  of  the  premises  covered 
by  tho  mortgage,  and  which  portion  -was  to  be  discharged  from  the 
lien  of  the  mortfl^age.  Some  time  after  this  ac^reement  was  carried 
into  rffpct,  the  Supreme  Oourt,.in  the  oaae  of  TKckman  v.  O'Neil, 
overruled  the  former  decision  in  the  case  of  Meyer  v.  Kalkfnann. 
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This  action  is  brought  to  have  this  a^eement  set  aside,  upon  the 
ground  that  it  was  made  under  a  mutual  mistake  of  the  pari  ie<. 

In  the  case  of  Q:odenow  r.  Ewer  (16  Cal.  461)  this  Court, 
speaking  of  mistakes  of  law,  says :  "  Indeed,  the  weight  of  author- 
ity in  the  United  States  is,  that  the  mistake,  unless  accompanied 
Avith  special  cirenmstances,  such  as  misrepresentation,  undue  influ- 
ence, or  misplaced  confidence,  oonstitutee  no  ground  of  relief/' 
The  Court  th«i  quotes:  "It  may  be  safely  affirmed,*'  says  Mr. 
Justice  Story,  "  upon  the  highest  authority,  as  a  well  established 
doctrine,  that  a  mere  naked  mistake  of  law,  unattended  with  any 
such  special  circumstances  as  have  been  above  suggested,  will  furn- 
ish no  ground  for  the  interposition  of  a  Court  of  Equity ;  and  the 
present  disposition  of  Courts  of  Equity  is  to  narrow,  rather  than  to 
onlai^e,  the  operation  of  exceptions." 

The  only  mistake  that  existed  in  this  case,  if  there  was  any  mis- 
take, was  one  of  law.  The  parties  supposed  that  the  Nolan  mort- 
gage WPS  invalid,  and  that  the  title  derived  through  the  conveyanrt; 
from  Ross  was  valid.  But  this  supposition  rested  wholly  upon  their 
supposition  as  to  the  condition  of  the  law.  They  knew  what  the 
law  was  before  the  decision  in  the  case  of  Meyer  v.  Kallcmann,  and 
they  knew  of  that  decision,  and  they  exercised  their  judgment  as  to 
the  effect  of  that  decision.  There  was  no  mistake  or  want  of  knowl- 
edge as  to  any  fact  that  now  appears  in  the  case.  Under  the  rule 
laid  down  in  the  case  of  Ooodnusn  v.  Ewer,  this  is  therefore  not  n 
case  in  which  relief  can  be  granted,  unless  it  be  characterized  by 
some  special  circumstance  of  the  nature  above  suggested  as  consti- 
tuting an  exception. 

The  '  laintiff  insists  that  such  circumstances  are  found  in  the  f<»ct 

that  the  title  on  which  the  Nolan  mortgage  rests  was  derived  from 

the  defendant  Welty,  and  that  he  informed  Kenyon,  through  the 

latter^s  agent,  that  the  title  was  good  when  Kenyon  was  about  to 

take  the  mortgage.     We  should  have  great  difficulty  in  saying, 

from  anything  we  find  in  the  facts  of  this  case,  that  Welty  would 

be  under  any  obligation,  legal  or  equitable,  to  make  good  the  Nolan 

mortgage,  if  even  the  title  had  not  been  good.     But,  in  f^cf,  the 

title  on  which  the  Nolan  mortgage  rests,  it  appears,  was  good  then 

and  is  now.    The  loss  that  the  plaintiff  has  sustained  is  the  result 
Cal.  BMP.  XX.— 41 
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of  the  mistake  as  to  the  condition  of  the  law,  and,  as  a  consequence, 
as  to  the  condition  of  the  title  at  a  subsequent  period,  and  depend- 
ing upon  a  matter  which  subsequently  arose,  to  wit:  the  decision 
in  the  case  of  Meyer  v.  Kalkmann,  The  agreement  which  is  now 
sought  to  be  annulled  was  not  induced  by  anything  said  or  done 
by  Welty ;  but  on  the  contrary  was,  in  some  degree,  extorted  from 
him  against  his  wilL  It  was  the  result  of  a  speculaticm  upon,  that 
is,  the  opinion  of  the  parties  as  to  the  effect  of  a  decision  of  this 
Court  —  in  short,  a  pure  mistake  of  law. 

To  establish  the  doctrine  that  all  contracts  made  under  a  con- 
dition of  the  law,  as  expounded  by  the  Supreme  Court  of  the  State, 
can  be  set  aside  if  the  Court  subsequently  changes  its  opinions  or 
corrects  its  error,  would  be  attended  with  very  serious  evils.  What 
amount  of  confusion  and  litigation  would  arise  in  the  City  of  San 
Francisco  alone,  if  all  contracts  and  conveyances,  and  transfers  of 
possession,  which  were  made  under  the  supposed  effect  of  decisions 
of  this  Court  aa  to  titles  in  that  city  could  now  be  repudiated  and 
set  aside,  in  consequence  of  those  decisions  having  been  overruled 
or  modified!  Upon  this  subject  Chancellor  Kent,  in  the  case  of 
Lyon  V.  Richmond^  (2  John's  Ch.  Kep.  59  says:  "Every  man  is 
to  be  charged  at  his  peril  with  a  knowledge  of  the  law.  There  is 
no  other  principle  which  is  safe  and  practicable  in  the  common 
intercourse  of  mankind ;  and  to  permit  a  subsequent  judicial  deci- 
sion in  any  one  given  case  on  a  point  of  law  to  open  or  annul  every- 
thing that  has  been  done  in  other  cases  of  the  like  kind  for  years 
before  under  a  different  understanding  of  the  law,  would  lead  to  the 
most  mischievous  consequences." 

It  is  insisted  that  the  Court  below  has  found  as  a  fact  that  the 
contract  in  question  was  made  under  a  mutual  mistake  of  fact  as  to 
the  title;  and  as  there  was  no  motion  for  a  new  trial,  it  must  be 
taken  that  the  mistake  in  this  case  was  one  of  fact  and  not  of  law. 
But  the  meaning  of  a  particular  expression  in  a  finding  must  be 
considered  in  reference  to  the  whole  finding;  and  in  this  case  there 
is  no  doubt  that  the  meaning  here  is  that  the  mistake  as  to  the  title 
was  not  as  to  any  fact  affecting  the  title,  but  as  to  the  law  affecting 
the  title. 

We  have  assumed,  in  the  consideration  of  this  case,  that  it  was  a 
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mistake  to  suppose  the  law  to  be  as  decided  in  the  case  of  Meyer 
V.  Kallcmarm,  during  the  period  that  elapsed  before  that  decision 
was  overruled,  because,  for  the  purpose  of  this  decision,  it  was  not 
necessary  to  take  a  different  view ;  but  we  do  not  intend  to  express 
any  views  upon  the  point. 

The  judgment  must  be  reversed,  and  the  Court  below  directed  to 
dismiss  the  complaint. 


BABCOCK  ei  dl.  v.  MIDDLETON  et  d.,  Commissionebs  of 
THE  Funded  Debt  of  the  City  of  San  Fbancisco. 

The  Act  of  May  let,  1851,  proyldlng  for  the  funding  of  the  floating  debt  of  the 
City  of  San  Francisco,  authorized  a  contract  between  the  city  and  her  creditors, 
and  the  contract  having  been  executed.  Its  obligation  cannot  be  impaired  by 
any  subsequent  modification  or  repeal  of  the  act. 

The  provisions  of  the  act,  which  are  mere  legislative  modes  to  give  effect  to  the 
substantial  purposes  of  the  act,  may  be  altered,  provided  the  alteration  docs 
not  affect  the  security  of  the  creditors,  who  have  accepted  the  bonds  of  the 
city  under  the  act. 

The  object  of  the  provision  of  the  act  requiring  a  puhlio  sale  of  the  property  con- 
veyed to  the  Commissioners  of  the  Funded  Debt,  when  a  sale  is  made,  is  to 
secure  a  fair  price  from  the  purchasers.  If  this  object  can  be  accomplished 
by  a  sale  In  any  other  mode,  the  obligation  of  tbe  contract  is  not  Impaired  by 
legislation  authorizing  such  other  mode. 

The  Act  of  April  14th,  1862,  authorizing  the  Commissioners  of  the  Funded  Debt 
to  compromise  and  settle  certain  claims  made  to  real  estate  held  by  them,  and 
to  convey  such  real  estate,  Is  not  unconstitutional.  Its  only  object  is  to  pro- 
vide a  new  mode  for  the  disposition  of  those  portions  of  the  property  which 
cannot  be  advantageously  disposed  of  at  public  sale,  In  consequence  of  exist- 
ing doubts  as  to  the  title  of  the  Commissioners. 


AppEAii  from  the  Fourth  District. 

In  the  year  1850,  the  City  of  San  Francisco^  being  greatly  ini 
debt,  passed  several  ordinances  for  the  creation  of  a  "Sinking 
Fund  Stock,"  for  the  payment,  among  other  purposes,  of  the  then 
existing  city  indebtedness;  and,  to  carry  out  those  objects,  caused 
a  conveyance  of  all  the  real  estate  of  the  city  to  be  made  to  certain 
''  Commissioners  of  the  Sinking  Fund,"  who  were  created  by  said 


Digitized  by 


Google 


644         SUPREME  COURT  — JULY  TERM,  1868. 

Babcock  v.  Middleton. 

ordinances.  See  the  histoiy  of  this  plan,  Smith  v.  Morse,  (2  Gal. 
620,  527.) 

This  plan  failed  to  relieve  the  finances  of  the  city,  or  to  extin- 
gnish  its  debts. 

In  1851,  an  attempt  was  made  by  some  provisions  of  "An  Act 
to  Reincorporate  the  City  of  San  Francisco,'*  passed  April  15th, 
1851,  (Laws  1851,  357)  to  ensure  the  funding  of  the  city  debt, 
which  had  then  swelled  to  about  $2,000,000,  bearing  an  int?rest 
of  three  per  cent,  per  month.  By  article  III,  section  17  of  the 
act,  the  Commissioners  of  the  Sinking  Fund  were  directed  to  con- 
vey to  the  city  all  the  city  property  in  their  possession.  By  article 
III,  section  14,  "the  net  proceeds  of  all  real  estate  belonging  or 
that  might  thereafter  belong  to  the  city,  were  constituted  a  sinking 
fund"  for  "the  payment  of  the  existing  city  indebtedness."  By 
article  ITT,  section  15,  the  Common  Council  were  authorized  to 
fund  the  then  existing  debt  of  the  city. 

But  this  plan  was  immediately  repealed.  Another  plan  was 
devised,  whose  purpose  was  to  enable  the  city  creditor  to  exchange 
his  claims  against  the  city  for  funded  bonds  of  the  city,  to  be 
redeemable  at  the  end  of  twenty  years,  bearing  an  interest  of  ten 
per  cent,  per  annum,  to  the  payment  of  the  principal  and  interest 
of  which  all  the  revenue  of  the  city  should  be  primarily  pledged, 
and  to  entrust  the  issue  of  said  bonds,  and  the  exclusive  and  in- 
alienable management  of  the  funds  raised  for  the  payment  of  the 
interest  and  principal  of  the  same,  to  a  Board  of  Funding  Commis- 
sioners; and,  with  a  view  to  these  objects,  on  the  first  day  of  ifay, 
1851,  the  Legislature  passed  "An  Act  to  authorize  the  Funding 
of  the  Floating  Debt  of  the  City  of  San  Francisco,  and  to  provide 
for  the  payment  of  the  same."     (Laws  1851,  387.) 

By  sections  one,  two,  three  and  four,  of  this  act,  Commissioners 
of  the  Funded  Debt  were  created,  who  were  to  issue  funded  bonds 
X)f  the  city,  exchange  them  for  an  equal  amount  of  city  indebted- 
ness, and  receive  from  the  City  Treasurer,  out  of  the  first  moneys 
collected  on  the  general  assessment  for  each  fiscal  year,  sufiicicnt 
funds  to  pay  the  current  interest  on  the  funded  debt,  and  the  annual 
contribution  to  the  sinking  fund,  provided  for  the  final  payment 
of  the  bonds.  By  section  ten,  the  Legislature  repealed  aection  seven- 
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teen,  article  III,  of  the  act  of  1861,  reinoorporating  the  city, 
which  had  directed  the  Ciommissios^rB  of  the  Sinking  Fund  to 
reconvey  to  the  city  the  property  in  their  hands ;  and  by  flection 
twelve,  the  Commissioners  of  the  Sinking  Fund  were  directed  to 
convey  all  the  property  of  the  city  to  the  Oonamisflionew  of  the 
Fimded  Debt,  who  were  empowered  "  to  expose  to  public  sale,  or 
to  lease  the  same,''  and  to  apply  the  proceeds  to  the  payment  of 
the  city  debt. 

By  section  thirteen  of  the  Funding  Act,  the  Legislature  repealed 
section  fifteen^  article  III,  of  the  act  of  1851,  reincorporating  the 
city,  which  authorized  the  Common  Council  to  fund  the  city  debt, 
but  did  not  repeal  section  fourteen,  which  devoted  the  lands  of  the 
city  to  the  payment  of  its  debts. 

The  following  is  the  title,  preamble,  and  first  section  of  the  Act 
of  1862,  referred  to  in  the  opinion.     (Laws  of  1862,  217.) 

''An  Ad  to  authorize  the  Commissioners  of  the  Funded  Debt  of 
the  City  of  San  Francisco  to  com/promise  and  settle  certain 
Claims  to  Real  Estate,  and  to  convey  such  Real  Estate,  pur- 
suant thereto. 

"  Whebeas^  Pursuant  to  the  provisions  of  section  twelve  of  an 
act  entitled  '  an  Act  to  authorize  the  Funding  of  the  Floating  Debt 
of  the  City  of  San  Francisco,  and  to  provide  for  the  payment  of 
the  same/  passed  May  1st,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-one,  certain  real  estate,  formerly  held  by  the  town  or 
city  of  San  Francisco,  was  conveyed  by  the  Commissioners  of  the 
Sinking  Fund,  mentioned  in  the  said  section  of  the  said  act,  to  the 
(yoraraissioners  of  the  Funded  Debt  of  the  said  city  of  San  Fran- 
cisco ;  and,  whereas,  it  is  alleged  that  certain  parcels  of  said  real 
estato  have  never  been  sold,  leased,  dedicated,  reserved,  or  con- 
veyed, by  the  said  Conmiissioners  of  the  Funded  Debt,  but  are  in 
the  actual  possession  of  certain  persons,  who  have  purchased  the 
same  in  good  faith,  and  for  valuable  considerations,  and  who,  by 
them  solves,  their  tenants,  or  the  persons  through  whom  they  claim 
and  derive  possession  of  the  said  lands,  have  been  in  actual  pos- 
session of  the  same,  from  and  including  the  first  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  fifty-five,  and  who 
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therefore  claim  to  have  become  entitled  to  and  possessed  of  all  the 
right,  title,  claim,  interest,  and  estate,  of  the  said  city  of  San  Fran- 
cisco, of,  in,  and  to,  the  said  lands,  by  them  respectively  occupied, 
its  aforesaid,  by  virtue  of  the  provisions  of  an  act  entitled  an  act 
concerning  the  city  of  San  Francisco,  and  to  ratify  and  confirm 
certain  ordinances  of  said  city,  approved  March  11th,  in  the  year 
one  thousand  eight  hundred  and  fifty-eight,  and  of  the  ordinances 
mentioned  in  the  said  last  mentioned  act,  and  particularly  of  the 
ordinance  therein  mentioned,  commonly  called  the  '  Van  Ness  Ordi- 
nance ' ;  and,  whereas,  it  is  doubtful  whether  or  not  the  said  claims 
of  the  said  possessors  of  the  said  lands  are  well  founded  in  fact  and 
in  law,  and  also,  whether  the  said  claims  of  the  said  Commissioners 
of  the  Funded  Debt  have  not  become  barred  by  the  Statutes  of 
Limitation  of  this  State;  therefore  — 

*^The  People  of  the  State  of  Caiiforrda,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

'^  Section  1.  Upon  receiving  a  petition  from  any  person  or  per- 
sons, claiming  that  they,  by  tfiemselves,  their  tenants,  or  the  persons 
through  whom  they  claim  or  derive  possession,  have  been,  from  and 
including  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  fifty-five,  and  still  are,  in  the  actual  possession  of  any  of 
the  lands  conveyed  to  the  Commissioners  of  the  Funded  Debt  of  the 
city  of  San  Francisco,  by  the  Commissioners  of  the  Sinking  Fund 
of  said  city,  according  to  the  provisions  of  section  twelve  of  an  act 
entitled  an  act  to  authorize  the  funding  of  the  fioating  debt  of  the 
city  of  San  Francisco,  and  to  provide  for  the  payment  of  the  same, 
passed  May  1st,  in  the  year  one  thousand  eight  hundred  and  fifty- 
one,  and  Aat  such  lands  have  not  been  sold,  leased,  dedicated, 
reserved,  or  conveyed,  by  the  said  Commissioners  of  the  Funded 
Debt^  to  any  one,  or  for  any  purpose,  and  that  such  claimant  or 
claimants  were  the  purchasers  of  such  lands  so  claimed  by  them 
for  a  valuable  consideration,  and  asking  for  a  grant  of  such  lands 
under  the  provisions  of  this  act  —  the  said  Commissioners  of  the 
Fimded  Debt  shall  proceed  to  take  testimony  as  to  the  matters 
alleged  in  such  petition.  Full  and  accurate  notes  of  such  testi- 
mony shall  be  made  and  preserved;  all  documentary  testimony 
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shall  be  copied  in  full,  and  the  testimony  of  witnesses  shall  be  made 
in  writing,  signed  by  the  witnesses,  and  attested  by  the  Commis- 
sioner taking  the  same.  Any  one  or  more  of  the  said  Commission- 
ers of  the  Funded  Debt  shall  be  competent  to  take  such  testimony, 
and  to  administer  the  requisite  oath  or  affirmation,  on  taking  the 
same,  and  in  all  proceedings  under  this  act,  as  well  as  for  the  pur- 
]iofie  of  verifying  the  petiton  aforesaid.  Such  petition  shall  be 
verified  by  the  oath  or  affirmation  of  the  party  in  whose  behalf  the 
same  is  presented ;  or,  in  case  it  shall  appear  that  he  is  absent 
from  the  State,  or  from  any  other  cause,  is  incapable  of  verifying 
the  same  in  his  own  person,  the  same  may  be  verified  by  his  agent 
or  attorney  in  the  premises,  before  one  of  the  Commissioners  of  the 
Funded  Debt,  or  before  any  officer  authorized  to  take  affidavits  to 
be  read  in  Courts  of  record.  Any  person  who  shall  be  guilty  oi 
willful  false  swearing  in  any  material  matter  provided  for  in  this 
act,  shall  be  adjudged  to  be  guilty  of  the  crime  of  perjury,  and 
shall  suffer  the  penalty  thereof." 

Section  two  provides  that  the  Commissioners  shall  determine 
whether  the  petitioner  is  entitled  to  a  grant,  and  if  so,  award  it, 
and  make  publication  of  the  fact  for  three  weeks  in  a  daily  news- 
paper, published  in  San  Francisco. 

Section  three  provides  that  on  proof  of  such  publication,  and  on 
payment  of  the  amount  of  moneys  agreed  upon,  the  Commissioners 
shall  convey  the  lands  to  the  petitioner;  but  also  provides  that 
counter  claimants  may  withdraw  the  adjudication  of  a  claim  into 
Courts  of  law,  in  which  case  the  conveyance  is  to  be  withheld  until 
the  issue  of  the  litigation,  and  then  delivered  to  the  successful 
party. 

Section  four  provides  for  assessing  the  value  of  the  lands  in 
money,  and  empowers  the  Commissioners  of  the  Funded  Debt  to 
convey  the  lands  to  the  petitioner,  on  the  payment  of  the  expenses 
of  the  respective  proceedings,  and  of  the  sum  of  money  agreed 
upon,  which  shall  be  "  at  least  ten  per  cent,  of  the  assessed  value." 

Section  five  provides  for  the  issue  of  the  conveyance,  its  form, 
its  recitals,  the  effect  of  the  deed,  and  reiterates  the  provisions  of 
section  four  in  respect  to  the  payment  of  the  expenses  and  of  the 
price  agreed  upon. 
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Soction  six  reseireB  tibe  rights  of  third  peisoiifi^  in  all  reeipeets, 
both  in  law  and  equity. 

Section  sevcsi  provides  that  the  act  ehall  be  executed  within  a 
year  from  iiie  date  of  its  passage,  provided  that  if  the  Comznis- 
sioners  are  hindered  in  any  proceeding  by  any  process  of  kw,  the 
time  during  which  they  are  bo  hiadered  shall  not  be  taken  to  be  a 
part  of  the  year,  so  far  as  that  proceeding  is  concerned. 

Babcock  and  Walker,  the  respondents,  presented  their  petition 
to  the  Commissioners  of  the  Funded  Debt,  in  conformity  with  sec- 
tion one  of  this  act  of  1862,  but  the  Conunissioners  refused  to 
entertain  it.  The  re^ondents  then  applied  to  the  District  Court 
of  the  Fourth  Judicial  District  in  and  for  the  county  of  San  Fran 
cis(;o,  for  a  peremptory  writ  of  mandamus,  to  compel  tiie  CV)nMnis- 
sioners  to  entertain  the  petition,  and  carry  the  proceeding  forward 
to  its  conclusion.  The  District  Court  awarded  this  mandamus, 
and  the  Commissioners  appeal. 

Henry  H.  Haight,  for  Appellants. 

I.  The  act  of  May  Ist,  1851,  organizing  the  Board  of  Com 
missioners  of  the  Funded  Debt,  and  the  bonds  issued  in  pursuance? 
thereof,  constitute  a  contract,  the  obligation  of  which  it  is  beyond 
the  power  of  the  Legislature  to  impair.  The  security  in  the  hands 
of  the  Commissioners  cannot  be  diminished  by  any  subsequent  leg- 
islation, without  contravening  both  the  Federal  and  State  Constitu- 
tions. (Federal  Constitution,  art.  1,  sec.  10;  State  Constitution, 
art.  1,  sec.  16;  People  v.  Woods,  1  Cal.  579,  584;  People  v. 
Bond,  10  Id.  663,  566;  People  v.  Supervisors  of  San  Francisco 
County,  12  Id.  800;  Thornton,  v.  Hooper,  14  Id.  11;  Bowrd  of 
Education  v.  Fowler,  19  Id.  11.) 

II.  As  a  part  of  the  contract  created  under  the  act  of  1851, 
the  Commissioners  of  the  Funded  Debt  hold  the  real  estate  in  trust, 
to  secure  the  redemption  of  the  bonds.  (Act  of  1851,  section  12, 
and  other  sections;  Session  Laws  of  1851,  387,  390;  Hubbard  v. 
BulUvan,  18  Cal.  608;  Board  of  Education  v.  Fowler,  19  Id. 
11;  Wheeler  v.  Miller,  16  Id.  124;  UoUaday  v.  Frisbie,  15  Id. 
680;  Leonard  v.  Darlington,  6  Id.  123,  125;  Smith  v.  Morse, 
2  Id.  524.) 
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The  real  estate  is  either  held  by  the  Conunisfiioners  under  a  vali4 
title,  or  they  have  no  interest  in  it. 

III.  The  Act  of  April  14th,  1862,  appears  from  its  terms  to  be 
in  part  for  the  benefit  of  those  holding  adversely  to  the  Commis- 
flioners,  who  are  trustees  of  the  bondrholders ;  and  it  ehans^ee  the 
twelfth  section  of  the  Act  of  1851,  by  directing  the  Commissioners 
to  convey  to  these  adverse  claimants,  upon  the  payment  of  a  per 
centage  on  the  assessed  value.     (Act  of  1862,  sec.  4,  219.) 

IV.  In  considering  the  constitutionality  of  the  Act  r'*  1862,  it 
becomes  material  to  inquire,  whether  the  Commiesionera  have  the 
power  to  fix  the  per  centage,  or  whether  it  is  regulated  by  the  a(*t 
at  ten  per  cent.,  leaving  the  Commissioners  no  discretion.  If  the 
latter  is  the  only,  or  necessary  construction,  the  act  is  clearly  ino])- 
erative.  The  fourth  and  fifth  sections  are  referred  to  on  this 
point. 

John  W.  Dumelle  and  H.  P.  Hepbumy  for  Respondents. 

I.  The  power  to  direct  the  mode  in  which  the  real  estate  of  the 
city  of  San  Francisco  shall  be  sold,  and  the  proceeds  applied  to 
the  payment  of  certain  city  debts,  is  a  power  which  has  always 
been  reserved  by  the  Legislature. 

By  Act  of  1851,  section  fourteen,  "the  net  proceeds  of  all  real 
estate  belonging,  or  that  might  thereafter  belong  to  the  city,*'  were 
pledged  to  the  payment  of  the  indebtedness  of  the  city  of  San 
Francisco  existing  on  April  15th,  1851,  the  date  of  the  passage  of 
that  act. 

By  section  fifteen  of  the  same  act,  the  "  then  existing  debts  of 
the  city  **  (April  15th,  1851)  might  be  funded  under  direction  of 
the  Common  Council,  at  a  rate  not  exceeding  ten  per  cent  per 
aninim. 

These  two  sections  dedicated  the  lands  of  the  city  to  the  payment 
of  ^ho.  then  existing  debts  of  the  city,  and  gave  the  city  creditors 
ft  ri^rht  to  have  all  the  lands  of  the  city  sold  for  the  payment  of 
thf'se  debts;  but  did  not  prescribe  the  mode  of  sale.  It  was  there- 
fore left  for  the  Legislature  to  prescribe  thereafter  the  mode  of  sale, 
which  miarht  have  been  determined  to  be  public  or  private,  by  open 
coitipetition  or  by  sealed  proposals,  for  cash  or  on  credit. 

By  "  an  Act  to  authorize  the  Funding  of  the  Floating  Debt  of  the 
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city  of  San  Francisco,  and  to  provide  for  the  payment  of  the  same," 
passed  May  1st,  1851,  sections  one,  two,  and  nine,  Commissioners 
were  appointed  to  fund  the  floating  debt  of  the  city  of  San  Francis- 
co, contracted  on  or  before  May  1st,  1851,  and  to  exchange  the 
bonds  of  the  city  for  such  floating  debt.  By  section  twelve  of  the 
same  act,  the  Commissioners  of  the  Sinking  Fund  of  the  city  of 
San  Francisco  were  required  to  convey  to  the  Commissioners  of 
the  Funded  Debt  all  the  property  of  the  city ;  and  the  Commission- 
•ers  of  the  Funded  Debt  were  endowed  with  the  ''right,  at  such 
time  and  place  as  in  their  discretion  the  interest  of  the  city  may 
require,  to  expose  at  public  sale,  or  to  lease  the  said  property,'^  and 
to  devote  the  proceeds  to  the  payment  of  the  city  debts. 

The  effect  of  this  section,  taken  by  itself,  was  to  give  the  Com- 
missioners of  the  Funded  Debt  a  right  to  sell  this  property  at  pub- 
lic sale,  in  their  discretion;  but  this  did  not  prevent  the  Legisla- 
ture from  adding  thereafter  still  larger  powers  of  sale;  as,  for  ex- 
ample, the  right  to  sell  at  private  sale,  provided  the  proceeds  were 
still  devoted  to  the  payment  of  the  city  debts. 

Section  thirteen  of  the  same  Funding  Act  repeals  the  above 
cited  section  fifteen,  authorizing  the  Common  Council  to  fund  the 
city  debts,  but  the  preceding  section  fourteen  of  the  same  act 
stood  unrepealed. 

The  effect  of  all  which  legislation,  taken  together,  was  this :  that 
a  creditor  holding  indebtedness  which  existed  on  April  15th,  1851, 
could  have  insisted  that  he,  and  his  cocreditors  of  that  date,  had 
the  first  lien  on  all  the  real  estate  of  the  city,  under  section  four- 
teen of  the  city  charter,  and  that  enough  of  such  real  estate  should 
1)0  sold  to  satisfy  all  that  class  of  creditors.  Or  he  and  his  cocred- 
itors of  that  class  might  come  in  imder  the  Special  Funding  Act  of 
1851,  and  exchange  their  indebtedness  for  funded  bonds;  but,  in 
that  case,  they  would  be  compelled  to  permit  those  city  creditors 
whose  debts  originated  between  April  16th,  1851,  and  May  1st, 
1861,  to  share  with  them  in  the  proceeds  of  the  real  estate  of  the 
city. 

As  matter  of  fact,  there  was  no  city  indebtedness  existing  on 
April  15th,  1851,  which  has  not  been  paid  or  funded  under  the 
Special  Fimding  Act  of  May  1st,  1861. 
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But,  by  permitting  a^iother  class  of  creditors  to  share  with  them 
in  a  fund  which  they  might  have  claimed  exclusively,  the  creditors 
of  April  16th,  1861,  did  not  abandon  their  claim  on  the  city  lands, 
nor  their  right  to  have  them  sold  to  pay  their  debts,  under  section 
fourteen  of  the  city  charter  of  1851 ;  nor  did  the  Legislature,  in 
giving  the  Commissioners  of  the  Funded  Debt  the  "  right"  to  sell 
at  public  auction,  by  section  twelve  of  the  Special  Funding  Act  of 
1861,  intend  to  deprive  itself  of  the  power  of  prescribing  other 
n\od66  of  sale. 

It  is  sugprostod  that  section  fourteen  of  the  charter  of  1851, 
wliich  thus  devoted  all  the  lands  of  the  city  to  the  payment  of  the 
city  debts,  has  been  repealed.  The  whole  of  that  charter  was 
repealed  in  1855 ;  but  in  the  repealing  act,  there  is  a  reservation 
in  favor  of  then  existing  valid  contracts,  in  which  general  terms 
the  funded  bonds  of  the  city  are  included;  and  the  same  excep- 
tion would  have  resulted  from  those  clauses  in  the  State  and 
ITational  Constitutions  which  forbid  the  passing  of  laws  impairing 
the  oMigation  of  contracts.     (Laws  of  1855,  267.) 

II.  The  Funding  Act  of  1851  is  a  contract  between  the  city 
of  San  Francisco  and  her  creditors ;  yet  it  is  a  contract,  the  mode 
of  who^e  execution  may  be  modified  for  a  purpose  beneficial  to  the 
l)ond-holder&.  To  this  proposition  we  cite :  {TaUant  V.  Woods,  7 
Cal.  579;  People  v.  Bond,  10  Id.  668;  Thornton  v.  Hooper,  14 
Id.  6). 

It  is  not  a  contract,  all  of  whose  terms  are  absolute  and  fixed ;  on 
the  contrary,  it  can  be  altered  and  amended  "in  such  particulars 
as  would  serve  to  carry  out  the  trust  more  fully,  provided  such 
amendment  did  not  destroy  the  fund,  or  impair  the  security  which 
the  la^v  had  offered  to  the  bond-holders."  (People  v.  Woods,  7 
Cal.  684;  Thornton  v.  Hooper,  14  Id.  11,  12.)  In  the  latter 
case  it  is  decided,  that  a  legislative  amendment  will  be  sustained 
where  its  effect  will  be  beneficial  to  the  bond-holder. 

The  principle  lying  at  the  bottom  of  these,  and  of  the  like  decis- 
ions, is  that  which  distinguishes  between  the  obligation  of  a  eon- 
tract,  and  the  remedy  or  means  of  enforcing  it.  (Story  on  t>tt? 
Constitution,  sees.  1379,  1380.) 

III.  The  act  entitled  "  An  Act  to  authorize  the  Commissioners 
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of  the  Funded  Debt  of  the  city  of  San  Francisco  to  compromiae 
and  settle  certain  Claims  to  Real  Estate,  and  to  convey  such  Real 
Estate  pursuant  thereto,"  (Laws  1862,  217)  is  beneficial  to  the 
bond-holder. 

The  whole  scope  of  the  law  is  to  authorize  the  Commissioners  of 
the  Funded  Debt  to  ascertain  whether  they  cannot,  at  private  sale, 
sell  to  advantage  certain  property  heretofore  conveyed  to  them  for 
the  purposes  of  their  trust ;  and,  if  they  are  satisfied  by  such  inves- 
tigation tliat  such  sale  can  be  had,  then  to  make  it,  and  convey  the 
land  to  the  purchaser. 

A\niat  lands  are  thus  authorized  to  be  sold  ?  Only  those  described 
in  the  preamble  and  first  section  of  the  act.  (Laws  1862,  217, 
218.)  They  are  lands  of  which  the  Funding  Commissioners,  now 
in  the  twelfth  year  of  their  trust,  have  never  had  any  possession. 
Lands  which  have  never  been  "  sold,  leased,  dedicated,  reserved,  or 
conveyed,  by  the  said  Commissioners  to  any  one  or  for  any  purpose." 
Lands  which  have  been  sold  adversely  to  the  Commissioners  on 
judgments  and  executions  against  the  city,  at  sales  which  this  Court 
for  years  adjudged  to  pass  the  title;  for  no  other  meaning  can  be 
attached  to  the  phrase  "  purchasers  in  good  faith  and  for  valuable 
eonpiderations  "  in  the  preamble  and  first  section  of  the  act  Lands 
which  have  been  "  actually  occupied  "  by  the  adverse  holders  for 
more  than  seven  years.  Lands,  the  most  or  all  of  which  have  b^n 
sold  for  taxes,  and  not  redeemed.  Lands  whose  marketable  value 
is  further  clouded  by  a  doubt  as  to  the  effect  of  the  Statute  of  Lim* 
itations  upon  this  long  continued  adverse  possession,  under  lawB  of 
1855,  109,  section  one,  relating  to  actions  brought  for  lands 
claimed  under  Spanish  or  Mexican  titles. 

An  opinion  has  considerable  currency  at  the  bar,  that  this  Statute 
of  1855,  gi^nng  the  period  of  five  years  after  the  final  confirmation 
of  a  Spanish  or  Mexican  title,  within  which  an  action  may  be 
brought  by  a  party  claiming  real  estate  or  the  possession  thereof 
under  such  title,  applies  only  to  cases  in  which  the  validity  of  a 
Sp  niish  or  Mexican  title  comes  directly  in  question,  and  does  nor 
api>ly  to  cases  where  the  parties  litigating  claim  from  a  common 
source  of  title  below  a  Spanish  or  Mexican  grant,  but  remotely 
issuing  out  of  it, —  6.  g.,  that  if  A  derive  title  from  a  Spanish  or 
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Mexican  grant,  and  convey  to  B,  and  B'  conveys  to  C,  and  then  E 
and  F  both  claim  the  title  of  C,  the  statute  does  not  apply,  because 
the  title  of  0  is  admitted,  and  the  original  source  is  not  in  question. 
Gessante  ratione  cessat  et  lex.  Whether  these  views  are  well  or 
ill  founded,  and  although  this  Court  cannot  be  supposed  to  have 
any  doubt  as  to  the  law  on  this  point,  still  we  are  to  consider  what 
the  effect  of  so  important  a  point,  yet  undecided,  would  be  upon 
the  minds  of  buyers  and  sellers. 

If  we  take  all  these  questions  in  their  aggregate  influence  and 
offect  upon  the  public  mind,  can  it  be  doubted  that  they  would 
depress,  almost  to  zero,  the  price  of  these  lands,  if  offered  at  public 
sale  ?  Who  would  bid  for  such  property  in  the  face  of  an  adverse 
]iossession  fortified  by  so  many  apparent  securities  of  title  ?  Only 
the  speculator,  who  would  be  depressed  by  his  feara,  and  bid  only 
that  minimum  price  which  represents  a  gambling  investment;  and 
the  adverse  holder,  whose  bid  would  only  exceed  that  of  his  specu- 
lating competitor.  But  the  actual  holder,  who  has  already  pur- 
chased in  good  faith ;  who  has  held  the  lands  for  years ;  who  perhaps 
has  dedicated  them  as  a  homestead,  and  to  whom  they  have  become 
endeared  by  use  and  association,  if  allowed  to  negotiate  at  private 
sale,  will  act  under  the  double  stimulus  of  hope  and  fear,  and  offer 
as  much  for  the  lands  as  he  feels  able  to  give. 

These  considerations  seem  to  demonstrate  that  the  Act  of  18G2 
is  a  beneficial  one  to  the  bond-holders,  as  enabling  them  to  obtain 
something  from  these  lands,  at  least  greatly  in  excess  of  what  they 
would  otherwise  receive. 

Furthermore :  it  is  alleged  by  the  respondents,  that  the  defend- 
ants have  no  funds  wherewith  to  pay  the  expenses  of  litigating  the 
title  of  these  lands  with  the  adverse  holders.  This  the  defendants 
deny ;  but  it  cannot  be  denied  that  such  a  litigation  would  require 
the  investment  of  a  large  amount  of  money,  all  of  which  would  be 
put  at  risk,  and  much  of  which,  such  as  that  portion  paid  as  coun- 
sel fees,  could  never  be  recovered.  The  act,  then,  provides  a  safe, 
rapid,  and  apparently  largely  productive  metliod  of  converting 
these  lands  into  money,  as  contrasted  with  really  only  one  al- 
ternative of  a  protracted,  expensive  and  hazardous  litigation. 

In  Thomiony.  Hooper,  (14  Cal.  12)  this  Court  decided  that  the 
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Legislature  had  the  power  to  direct  the  Funding  Commissioners  to 
redeem  the  bonds  of  the  city  at  a  premium  of  five  per  cent,  al- 
though section  fourteen  of  the  funding  act  provided  that  they 
should  not  be  redeemed  at  a  rate  higher  than  par ;  but  the  decision 
was  put  distinctly  on  the  ground  that  the  Court  could  itself  per- 
ceive that  the  act  was  beneficial  to  the  bond-holders,  and  so  had  the 
power  to  determine  that  fact;  and  further,  that  the  Court  would 
pronounce  of  any  other  or  higher  rate  of  redemption  that  might  be 
directed  by  the  Legislature,  whether  it  was  beneficial  or  not 

IV.  The  Act  of  1862  does  not  compel  the  Commissioners  to 
sell  or  convey  any  lands  to  the  adverse  holders,  nor  does  it  limit  or 
restrain  their  discretion  to  demand  full  value  of  the  lands,  but 
merely  enlarges  their  powers. 

The  title  of  the  act  is  to  "  authorize  "  the  Commissioners  of  the 
Funded  Debt  to  do  certain  acts.  The  provisions  of  the  act  then  pre- 
scribe the  means  of  determining,  beyond  dispute,  that  the  peti- 
tioner is  in  a  position  to  claim  the  benefit  of  the  act ;  for  any  counter 
claimant  can,  under  the  provisions  of  section  three,  withdraw  all 
questions  of  law  and  of  fact  to  the  forum  of  the  Courts.  The  value 
of  the  lands  is  then  to  be  fixed,  and  a  rate  of  per  centage  upon  this 
value  established  by  the  Commissioners,  as  the  purchase  price  of 
the  lands.  The  per  centage  may  be  above  or  below  the  appraised 
value ;  like  the  quotation  of  a  marketable  stock,  it  may  be  twenty 
per  cent,  or  one  hundred  and  twenty  per  cent  The  act  itself, 
section  four,  provides  that  the  amount  agreed  upon  and  paid,  shall 
be  "  at  least  ten  per  cent  of  the  assessed  value,"  This  limits  the 
Funding  Commissioners  in  one  direction,  namely — ^that  they  shall 
not  sell  for  less  than  a  certain  amount  But,  in  the  other  direc- 
tion, they  are  nowhere  limited  in  their  power  to  "compromise 
and  settle."  It  may  be  conceded,  that  if  they  had  been  directed 
to  convey  for  a  fixed  per  centage  of  ten  per  cent,  the  act  would 
have  been  unconstitutional,  for  the  reason  that  it  deprived  an 
intelligent  board  of  the  discretion  originally  vested  in  thfem  by  the 
Legislature,  and  reduced  them  to  the  condition  of  merely  minis- 
terial officers.  But  the  very  phrase  ''at  least"  suggests  the  idea 
of  "  more,"  and  is  in  harmony  with  the  spirit  of  the  whole  act 
The  words  "  per  centage  "  used  in  section  five  of  the  Act  of  1862, 
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refer  for  their  definition  to  section  four  of  the  same  act ;  and  sec- 
tions four  and  five  are  to  be  read  together. 

The  Funding  Commissioners  are,  then,  not  bound  to  compromise 
or  convey  lands  in  any  instance;  for,  as  they  have  the  power  to 
fix  the  price,  they  can  fix  it  so  high  as  to  be  prohibitory  to  the 
petitioner.  It  is  only  when  they  have  prescribed  the  t^rms,  and 
the  price  has  been  paid,  that  they  are  permitted  to  make  any  con- 
veyance. All  that  the  statute  renders  obligatory  upon  them,  is  to 
entertain  the  petition  of  the  occupant,  and  proceed  to  ascertain 
wliether  or  not  they  can  make  a  sale  to  him  on  terms  satisfactory 
to  their  own  judgment.  They  can  still  control  the  result,  by  the 
adjustment  of  the  price ;  and  in  that  discretion  the  Legislature  can- 
not overrule  them,  nor  has  it  attempted  to  do  so. 

.    F1E1.D,  0.  J.  delivered  the  opinion  of  the  Court  —  Copb,  J.  and 
XoKTON,  J.  concurring. 

The  Act  of  IMay  1st,  1851,  to  authorize  the  funding  of  the  floating 
debt  of  the  city  of  San  Francisco,  and  to  provide  for  the  payment 
of  the  same,  directs,  in  its  twelfth  section,  the  Commissioners  of  the 
Sinking  Fund,  created  by  a  previous  ordinance  of  the  city,  to  con- 
vey to  the  Commissioners  of  the  Funded  Debt  created  by  the  act 
certain  propei'ty  belonging  to  the  city,  and  empowers  the  latter 
Commissioners  "  to  expose  at  public  sale  or  to  lease  "  the  property 
at  such  time  and  place  as  in  their  discretion  the  interest  of  the  city 
may  demand;  and  requires  them  to  apply  the  proceeds  of  such 
sale  or  lease  to  the  liquidation  of  the  floating  debt.  Soon  after  the 
passage  of  the  act,  the  Commissioners  of  the  Sinking  Fund  executed 
the  conveyance  directed.  The  property  consisted  chiefly,  if  not 
entirely,  of  real  estate  situated  in  the  city  of  San  Francisco.  Por- 
tions of  this  real  estate,  it  is  alleged,  have  never  been  "sold,  leased, 
dedicated,  reserved  or  conveyed  by  the  Commissioners,"  but  are  in 
the  actual  possession  of  parties  "  who  have  purchased  the  same  in 
good  faith  and  for  valuable  considerations,"  and  who,  by  themselves, 
or  tenants,  or  persons  through  whom  they  claim,  have  been  in  such 
actual  possession  from  and  including  January  1st,  1855.  And  by 
virtue  of  such  actual  possession,  and  the  operation  of  an  ordinance 
passed  by  the  Common  Council  of  the  city  of  San  Francisco  on  the 


Digitized  by 


Google         — 


666         SUPREME  COTJET  — JULY  TERM,  1862. 

Babcock  V.  Mlddleton. 

twontieth  of  Jtme,  1855,  commonly  known  as  the  Van  Ness  Ordi- 
nance, and  the  Act  of  the  Legislature  of  March,  1858,  confirmatory 
thereof,  those  parties,  it  is  further  alleged,  claim  to  have  become 
entitled  to  the  interest  and  estate  of  the  city.  It  is  also  suggested 
that  the  claims  of  the  Commissioners  of  the  Funded  Debt  to  the  real 
estate  thus  adversely  possessed  hare  become  barred  by  the  Statnte 
of  Limitations.  Acting  upon  these  allegations  and  this  suggestion, 
and  reciting  them  as  the  basis  of  its  legislation,  the  L^slature,  on 
the  fourteenth  of  April  of  the  present  year,  passed  an  act  authoriz- 
iijg  the  Commissioners  of  the  Fimded  Debt  to  compromise  and  settle 
V  ith  the  parties,  thus  holding  adversely  to  them,  portions  of  the  real 
(State  conveyed  by  the  Commissioners  of  the  Sinking  Fund.  (Laws 
of  1862,  oh.  203.)  The  act  provides  that  upon  receiving  a  petition 
from  persons  claiming  and  in  possession  of  portions  of  the  real 
estate  in  question,  alleging  that  they  have  been  in  the  actual  pos- 
session, by  themselves,  their  tenants  or  parties  through  whom  tliey 
claim,  from  and  including  January  lat,  1855 ;  that  the  lands  thus 
possessed  have  not  been  "  sold,  leased,  dedicated,  reserved  or  con- 
veyed^' by  the  Comimissloners,  and  that  the  petitioners  are  pur- 
chasers of  the  same  for  a  valuable  consideration,  and  asking  for  a 
grant  of  the  lands,  the  Commissioners  of  the  Funded  Debt  shall 
proceed  to  take  testimony  as  to  the  matters  alleged ;  and  empowers 
them  upon  proof  of  the  matters  to  award  a  grant,  and  upon  payment 
of  the  expenses  of  the  proceedings,  and  at  least  ten  per  cent  of  the 
jisscssed  value  of  the  property,  to  execute  a  conveyance  to  the 
petitioners.  Various  provisions  are  embodied  in  the  act  to  prevent 
fraud,  and  insure  good  faith  in  the  proceedings,  and  to  protect  the 
rights  of  third  persons,  which  it  is  unnecessary  to  notice  for  the 
disposition  of  the  present  case.  It  is  sufficient  to  observe  that  the 
act  is  drawn  with  care,  and  is  well  calculated  to  protect  the  just 
rights  of  all  parties,  and  to  assure  to  the  Commissioners  of  the 
Funded  Debt  a  full  equivalent  for  their  title — such  as  under  the 
circumstances  they  could  obtain  from  a  public  sale  of  the  property. 
To  this  act  objection  is  taken  by  the  Commissioners.  It  is  con- 
tended by  them  that  it  is  unconstitutional,  on  the  ground  that  it 
impairs  the  obligation  of  the  contract  which  the  Act  of  May  Ist, 
1851,  authorized  between  the  city  and  her  creditors.     It  is  true, 
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the  act  in  question  authorized  a  contract  between  the  city  and  her 
creditors;  and  the  contract  having  been  executed,  its  olAigation 
cannot  be  impaired  by  any  subsequent  modification  or  repeal  of  the 
act  By  it  the  creditors  of  the  city,  haying  at  tl^  tfaae  claims 
presently  payable,  were  invited  to  exchange  them  for  bonds  payable 
at  a  distant  period,  and  drawing  a  reduced  rate  of  interest;  and  as 
a  consideration  for  such  exchange,  the  proceeds  derived  from  cer^ 
tain  real  property  of  the  city  were,  among  otbsr  things,  pledged  for 
the  payment  of  the  bonds.  The  object  of  die  provision  requiring  a 
public  sale  of  the  property,  when  a  sale  is  mad%  is  to  secure  a  fair 
price  from  the  purchasers.  If  this  object  can  be  accomplished  by 
a  sale  in  any  odier  mode,  the  obligation  of  the  contract  is  not  im- 
paired by  legislation  authorizing  sudi  other  mode.  That  the  just 
value  in  money  of  the  title  acqxdred  by  the  (Commissioners  might 
be  obtained,  was  all  the  act  contemplated  from  the  sale.  If  that  title 
is  questionable ;  if  adverse  claims  are  asserted  to  the  property  by 
parties  who  "  are  purchasers  in  good  faith  and  for  valuable  consid- 
erations ;"  and  especially,  if  the  title  is  clouded  by  a  doubt  as  to 
the  effect  of  the  Statute  of  Limitations,  a  public  sale  would  seldom 
produce  more  than  a  mere  nominal  sum.  At  a  sale  under  such 
circumstances,  few  persons  other  than  speculators  would  venture  to 
bid.  Property  thus  situated  can,  as  a  general  thing,  be  more 
advantageously  disposed  of  at  private  sale.  Claims  to  property 
thus  situated  are  the  proper  subjects  of  compromise  by  private 
negotiation.  By  the  act  in  question,  the  Commissioners  of^  the 
Funded  Debt  are  authorized  to  comprcnnise  and  settle  such  claims, 
with  a  limitation  that  they  are  in  no  event  to  receive,  in  considera- 
tion of  their  conveyance,  less  than  ten  per  cent  upon  the  assessed 
value  of  the  property.  They  may  require  a  greater  per  centage. 
They  may  evoi  exact  the  full  value  of  the  property.  The  limitation 
is  only  in  one  direction.  The  act  is  not,  therefore,  obnoxious  to  any 
constitutional  objections;  it  does  not  impair  the  security  of  the 
bond-holders ;  it  does  not  divert  the  proceeds  which  may  be  received 
from  the  payment  of  the  funded  debt ;  it  only  provides  a  new  mode 
for  the  disposition  of  those  portions  of  the  property  which  cannot 
be  advantageously  disposed  of  at  puUic  sale,  in  consequence  of  ex- 
isting doubts  as  to  the  title  of  the  OommiHsionerg,    It  is  an  act,  in 

Cal.  Rbp.  XX. —  42 
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our  judgment,  beneficial  to  the  bond-holders  by  which  the  Commis- 
sioners will  be  enabled  to  obtain  an  amount  for  the  liquidation  of 
the  funded  debt  greater  than  would  be  derived  by  them  from  a  pub- 
lic sale  of  the  property,  and  without  the  expense  of  any  litigation. 
In  Thornton  v.  Hooper  (14  Cal.  9)  the  Court  held  that  the  Act 
of  1858,  authorizing  the  Commissioners  of  the  Funded  Debt  to  pur- 
chase stock  or  bonds  issued  by  them  at  a  premium  of  five  per  cent., 
was  constitutional,  although  the  funding  Act  of  1851  declared  that 
no  stock  should  be  purchased  by  them  at  a  price  higher  than  par. 
The  decision  was  placed  on  the  ground  that  the  act  was  beneficial 
to  the  bond-holders,  (and  this  the  Court  could  itself  perceive  from 
the  facts  of  the  case)  and  did  not  impair  the  security  provided  for 
the  payment  of  the  funded  debt.  ^*  It  must  be  remembered,"  said 
the  Court,  "that  the  Act  of  1851  is  a  law  as  well  as  a  contract. 
It  is  not,  in  all  its  provisions,  absolutely  unchangeable.  While  in 
its  substantive  provisions  itpartakesof  the  nature  of  a  contract,  and 
has  the  sanctity  and  inviolability  of  one,  yet  it  is  of  the  very  nature 
of  the  law,  that  those  of  its  provisions  which  are  merely  legislative 
modes  to  give  effect  to  the  substantial  purposes  of  the  act,  may 
need  revision  and  alteration.  The  details  may,  as  in  other  laws,  be 
altered,  where  the  alteration  does  not  affect  the  security  of  the  bond- 
holders. New  provisions  may  be  added  for  their  security,  and 
other  provisions  may  be  added  for  the  protection  or  security  of  the 
city.  The  Constitution  does  not  inhibit  all  legislation  in  respect  to 
contracts ;  it  only  forbids  the  impairing  of  their  obligation.  The 
fund  here  raised  is  sacred  to  the  objects  to  which  the  act  devotes 
it.  The  fund  cannot  be  impaired  or  diverted  from  the  object;  but, 
we  apprehend,  if  a  large  surplus  accumulates,  that  surplus  mi^t 
be  applied  to  the  payment  of  bonds,  even  if  no  provision  existed  in 
the  act  for  such  payment  before  they  were  due;  and  this,  though 
they  had  to  be  paid  in  full,  and  although  the  money  placed  out  at 
interest  might  be  much  more  in  amoimt  when  the  bonds  matured 
than  the  sum  of  the  bonds  and  interest  The  fund  is  amply  suffi- 
cient to  pay  these  debts,  and  the  security  is  not  at  all  impaired  by 
the  calling  in  of  the  bonds  at  the  rates  proposed  by  the  amendatory 
act.  Indeed,  the  security  of  these  creditors,  as  the  respondeats' 
counsel  well  argues,  is  increased  by  this  process ;  for  the  best  invest- 
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meiit  a  public  body  can  make  of  its  surplus  money  is  to  pay  its 
debts.  It  is  true,  that  possibly  the  money  might  be  used  to  greater 
profit;  but  all  experience  shows  that  the  result  is  nearly  always 
otherwise,  and  that  as  a  general  thing,  no  speculation  a  municipal 
corporation  can  be  expected  to  enter  into  will  make  a  profit  of  five 
per  cent,  for  the  first  year,  and  ten  per  cerU.  per  annum  for  a  series 
of  years  afterward. 
Judgment  affirmed. 


SPEAE  V.  WAED  ato  WTFR 

Tbs  act  coBcerDlng  conyeyancefl  autborises  a  married  woman  to  execute  a  mort- 
gage upon  her  real  property  without  restriction  as  to  purpose  or  person,  and 
she  may  execute  It  for  her  own  debt,  or  for  the  debt  of  her  husband,  or  of  any 
other  person,  subject  to  no  other  restraint  than  that  Imposed  by  the  require- 
ment of  the  Joint  execution  of  her  hnsband. 

Where  the  wife  executes  a  mortgage  upon  her  separate  property  for  the  debt  of 
another,  whether  that  other  be  her  husband  or  a  stranger,  she  becomes  as  to 
that  debt  a  mere  surety,  and  Is  entitled  to  all  the  rights  and  prlylleges  of  that 
character. 

Where  a  bond  Is  given  in  the  usual  form,  expressing  the  personal  obligation  of  the 
husband  alone,  and  in  connection  with  it,  a  mortgage  In  the  usual  form  exe- 
cuted by  the  husband  and  wife,  purporting  to  coT«r  the  separate  estate  of  the 
wife  as  well  as  the  interest  of  the  husband  In  the  premises  mortgaged,  the 
transaction  will,  upon  Its  face,  create  the  presumption  that  the  wife  Is  a  mere 
surety  for  the  husband's  debt 

The  presumption  of  the  suretyship  of  the  wife  may  be  repelled  by  proof  aliunde, 
showing  that  the  debt  secured  was  created  for  her  benefit  or  that  of  her  estate ; 
and  on  like  grounds,  the  presumption  wil»  be  destroyed  by  a  recital  In  the 
mortgage  of  a  fact  Inconsistent  with  the  theory  that  the  wife  contracted  as  a 
surety. 

The  wife  being  empowered  to  execute  a  mortgage.  Is  prima  faoie  bound  by  the 
clause  stating  the  consideration  of  Its  execution.  Soch  clause,  subject  to  cer- 
tain gualiflcatlons,  is  open  to  explanation  and  may  be  varied  by  parol  proof; 
but  In  the  absence  of  such  explanation  or  proof,  the  clause  is  deemed  to  express 
the  true  consideration. 

W.  executed  a  bond  to  S.,  conditioned  for  the  payment  by  him  of  six  thousand 
dollars  In  one  year  with  interest;  and  at  the  same  time,  as  security  for  Us 
payment,  W.  and  wife  executed  a  mortgage  upon  the  separate  property  of  the 
wife,  which  mortgage  recited  as  the  consideration  of  its  execution  the  receipt 
of  six  thousand  dollars  by  the  mortgagors,  "and  each  of  them."  In  an  action 
by  S.  to  foreclose  the  mortgage,  the  wife  defended  upon  the  ground  that  she  was 
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a  mere  soretj  for  her  hiuband,  and  that  the  llabilitj  of  her  property  had  been 
discharged  by  an  extension  of  the  time  of  payment  given  by  S.  to  her  hus- 
band. By  the  pleadings,  the  extension  of  time  was  admitted,  and  the  qnestion 
of  enretyihip  pat  In  Israe,  and  the  cause  was  submitted  without  the  introduotlon 
of  other  proof  than  the  bond  and  mortgage:  HtUd,  that  the  property  of  the 
wife  was  bound  by  the  mortgage  —  that  she  was  not  a  surety  for  her  husband, 
the  recital  as  to  the  consideration  meeting  and  counteryalllng  the  effect  which 
would  otherwise  have  arisen  from  the  form  of  the  transaction. 
A  general  guardian  of  an  Infant  has  authority  to  institute  an  action  on  behalf  at 
his  ward,  and  where  the  body  of  the  complaint  shows  the  general  guardianship 
of  the  plaintiff,  a  mistake  In  the  designation  of  the  plaintiff  la  guardian  ad  Ut&m 
in  the  title  of  the  action  la  one  of  no  importance. 

Appfjll  from  the  Third  Judicial  District 

This  action  was  brought  for  the  foreclosure  of  a  mortgage  upon 
the  undivided  one-eighteenth  interest  in  the  Estudillo  Rancho, 
Alameda  county,  the  separate  property  of  one  of  the  defendants, 
Maria  Concepcion  Ward,  wife  of  John  B.  Ward,  another  defend- 
ant. 

The  mortgage  was  executed  February  24th,  1854,  by  Mrs. 
Ward  and  her  husband  to  William  N.  Spear,  a  minor,  to  secure  the 
payment  of  the  bond  of  the  husband,  of  the  same  date,  executed  to 
said  Spear  for  $6,000,  payable  in  one  year. 

The  complaint  shows  that  on  February  24th,  1864,  the  plaintiff, 
by  and  through  his  then  guardian,  William  P.  Toler,  at  the  special 
instance  and  request  of  J.  B.  Ward,  and  Maria  Concepcion  A, 
Ward,  his  wife,  loaned  to  them  the  sum  of  $6,000  for  one  year,  at 
three  per  cent  per  month,  for  which  said  J.  B.  Ward  executed  his 
bond :  (stating  its  terms  substantially  as  appears  by  the  copy  given 
below)  that  to  secure  the  payment  of  the  money  loaned,  the  hus- 
band and  wife  executed  a  mortgage:  (stating  its  terms  substan- 
tially as  they  api)ear  by  the  copy  given  below)  that  on  or  about 
April  19th,  1868,  the  said  W.  H.  Davis,  appointed  general  guard- 
ian of  the  plaintiff  in  place  of  Toler,  had  an  accounting  with  the 
said  J.  B.  Ward  and  wife  of  the  said  mortgage  debt,  and  theie  was 
then  found  due  $13,051.06;  and  it  was  agreed  that  said  amount 
should  thenceforward  bear  interest  at  the  rate  of  one  per  cent,  per 
month  until  the  whole  should  be  paid;  and  that  nothing  had  been 
paid  since  said  accounting. 
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In  the  title  of  the  suit,  the  plaintifPis  deeignated  as  W.  N.  Spear 
by  his  guardian  ad  litem,  W.  H.  Davis;  but  in  the  body  of  the 
complaint  it  is  alleged  that  on  the  third  day  of  December,  1857^ 
"  W.  H.  Davis  was,  by  the  Probate  Court  of  Alameda  county, 
appointed  the  general  guardian  of  the  person  and  property  of  the 
plaintiff,  gave  the  necessary  bond,  became  qualified,  and  entered 
upon  the  discharge  of  his  duties  as  such  guardian.'' 

Defendant,  Mrs.  Ward,  in  her  answer  sets  up : 

1.  That  the  debt,  to  secure  which  the  mortgage  was  given,  was 
the  debt  of  her  husband  alone ; 

2.  That  the  property  mortgaged  was  her  separate  property; 

3.  That  the  plaintiff  knew  it; 

4.  That  hence  she  was  merely  a  surety ; 

5.  That  being  a  surety,  she  was  discharged  by  a  valid  agreement 
made  April  19th,  1868,  upon  good  consideration,  between  the  prin- 
cipal debtor,  J.  B.  Ward,  her  husband,  and  the  general  guardian 
of  the  plaintiff,  thereto  duly  authorized,  for  an  extension  of  the 
time  of  payment  of  the  amount  due  by  such  husband  upon  his 
bond,  until  February  24th,  1859;  which  agreement  for  time  was 
without  her  knowledge  or  consent 

The  other  defendants,  and  also  Mrs.  Ward,  set  up  that  the  suit 
was  never  properly  commenced ;  the  plaintiff  being  an  infant,  over 
fourteen  years  of  age,  and  William  H.  Davis,  described  as  guar- 
dian ad  litem  in  the  complaint,  not  having  been  appointed  accord- 
ing to  law,  before  process  issued. 

The  replication  denies  Mrs.  Ward's  suretyship  and  her  nonoon- 
sent  to  the  extension  of  time.  The  case  was  tried  by  the  Court 
without  a  jury.  The  plaintiff  put  in  evidence  the  bond  and  mort- 
gage, of  whidi  the  following  are  copies. 

[Copy  op  Bond.] 

"  Know  all  men  by  these  presents,  that  I,  John  R  Ward,  of 
Alameda  County,  State  of  California,  am  held  and  firmly  bound 
imto  William  N.  Spear,  a  minor,  of  whose  person  and  estate  Wil- 
liam P.  Toler  is  at  preeent  guardian,  in  the  sum  of  twelve  thousand 
dollars,  to  the  payment  of  which  I  hereby  bind  myself,  my  heii-s, 
executors  and  administrators.     Witness  my  hand  and  seal  this 
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twenty-fourth  day  of  February,  A.  D.  one  thousand  eight  hundred 
and  fifty-four.  The  condition  of  the  above  obligation  ia  such,  that 
if  the  said  John  B.  Ward  shall  well  and  truly  pay  unto  the  said 
William  N.  Spear,  his  guardian,  executor  or  administrator,  the  sum 
of  six  thousand  dollars  on  the  twenty-fourth  day  of  February,  A.  D. 
one  thousand  eight  hundred  and  fifty-five,  and  shall  well  and  truly 
pay  monthly,  and  every  month  from  the  day  and  year  of  the  exe- 
cution of  these  presents  until  paid,  interest  at  the  rate  of  three  per 
cent,  per  month,  payable  in  advance,  monthly,  then  these  presents 
to  be  null,  void  and  of  no  effect;  otherwise,  to  be  and  remain  in 
full  force  and  effect 

"JohnB.  Wabd.'' 

Upon  this  bond  were  a  number  of  endorsements  of  payments  of 
interest. 

[Copy  of  Moktgagb.] 

"This  indenture,  made  this  twenty-fourth  day  of  February,  A.  D. 
one  thousand  eight  hundred  and  fifty-four,  between  John  B.  Ward, 
and  Maria  Concepcion  Ward,  his  wife,  of  the  first  part,  and  William 
Nathan  Spear,  a  minor,  of  whose  person  and  estate  William  P.  Toler 
is  at  present  guardian,  of  the  second  part,  all  of  Alameda  County, 
State  of  California,  witnesseth: 

"  That  the  said  parties  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  six  thousand  dollars,  to  them  and  each  of  them  in 
hand  paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  grant,  bargain  and  sell  unto  the 
said  party  of  the  second  part^  his  heirs  and  assigufi,  all  the  right, 
title,  interest,  estate,  possession,  claim  and  demand,  of  whatsoever 
kind  or  nature,  of  them,  the  said  parties  of  the  first  part,  and  each 
of  them,  in  and  to  a  certain  ranoho  or  tract  of  land  situated  in  the 
said  County  of  Alameda,  called  San  Leandro,  granted  by  Juan  R 
Alvarado,  Governor  of  the  Department  of  California,  in  the  year 
one  thousand  eight  hundred  and  forty-two,  to  Jose  J.  Estudillo^ 
now  deceased ;  the  boundaries  of  said  rancho  being  as  follows. 

[Here  follows  a  description  by  metes  and  bounds.] 

"  To  have  and  to  hold  ihe  said  premises  unto  and  to  the  use  of 
him,  the  said  parfy  of  the  second  part^  his  heirs  and  assigns  forever. 
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This  conveyance  is  intended  as  a  mortgage  to  secure  the  payment 
of  a  certain  bond  in  the  penal  sum  of  twelve  thousand  dollars, 
executed  by  the  said  John  B.  Ward  to  said  party  of  the  second 
part,  and  bearing  date  on  the  day  and  year  of  the  execution  of 
these  presents;  the  condition  of  which  said  bond  is,  the  payment 

of  the  sum  of  six  thousand  dollars  on  the day  of  February, 

A.  D.  one  thousand  eight  hundred  and  fifty-five,  with  interest  from 
date  until  paid,  at  the  rate  of  three  per  cent,  per  month,  payable 
monthly  in  advance ;  and  if  such  payment  as  aforesaid  be  well  and 
truly  made,  then  these  presents  shall  be  null  and  void,  and  of  no 
further  force  and  efiFect.  But  if  default  shall  be  made  in  the  pay- 
ment of  such  principal  and  interest,  or  any  part  thereof,  as  the 
same  shall  become  due  and  payable  as  aforesaid,  then  the  said  party 
of  the  second  part,  his  guardian,  executors,  administrators  or  as- 
signs may,  and  he  and  they  are  hereby  authorized  to  sell  the  whole, 
or  any  part  of  said  premises,  in  the  manner  prescribed  by  law, 
and  out  of  the  proceeds  of  such  sale,  to  pay  all  of  such  debts  and 
interest,  or  so  much  thereof  as  shall  remain  unpaid,  together  with 
the  costs  and  charges,  and  the  overplus,  if  any,  to  be  paid  to  the 
said  Maria  Concepcion  Ward,  her  heirs  or  assigns. 

"  In  witness  whereof,  said  parties  of  the  first  part  have  hereunto 
set  their  hands  and  seals  severally,  the  day  and  year  first  herein- 
before written. 

"John  B.  Ward,  [l.s.] 

Maria  Concepcion  Wabi>."     [l,b.] 

Attached  to  the  above  mortgage  is  a  certificate  in  due  form  of 
its  acknowledgment  by  both  the  parties  executing  it; 

No  evidence  was  offered  by  the  defendants. 

The  Court  made  its  decision  as  follows : 

"  This  cause  came  on  to  be  tried  by  the  Court  without  a  jury,  at 
the  term  aforesaid,  upon  the  pleadings,  proofs  and  Ofrders  herein- 
before made,  and  was  argued  by  counsel,  and  the  Court  having 
duly  considered  the  same,  finds  the  facts  to  be,  upon  the  issues 
joined. 

"  1st.  That  on  the  twenty-fourth  day  of  February,  1854,  the 
defendant,  John  B.  Ward,  made  and  delivered  his  personal  obliga- 
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ticNa  in  writrog,  and  the  said  defendants,  John  B.  Ward  and  his 
wife,  Maria  Ooncepcion  Ward,  made  and  delivered  their  joint  deed 
of  mortgage  as  alleged  in  the  complaint:  that  said  obligation  and 
mortgage  were  so  made  and  delivered  to  secure  the  payment  of  six 
thousand  dollar^,  on  that  day  loaned  to  them  and  each  of  them,  by 
the  said  plaintiff,  W.  N.  Spear,  through  his  then  guardian, 
William  P.  Toler,  with  interest  on  said  sum  at  the  rate  of  three 
per  centum  per  month.  That  said  mortgage  was  of  the  undivided 
eighteenth  of  the  rancho  of  San  Leandro,  which  was  the  separate 
property  of  the  said  Maria  Ooncepcion  Ward,  as  set  forth  in  said 
complaint;  and  that  said  mortgage  was  duly  acknowledged  on  said 
twenty-fourth  day  of  February,  1854 ;  was  filed  for  record  in  the 
office  of  the  Recorder  of  Deeds  in  said  County  of  Alameda,  on  the 
first  day  of  March,  1854;  and  duly  recorded  on  the  eighth  day  of 
the  same  month. 

'^  2d.  That  after  various  partial  payments  had  been  made  on 
account  of  the  interest  due  on  said  mortgage  debt,  to  wit:  on  the 
nineteenth  day  of  April,  1858,  an  accounting  was  had,  in  which 
there  was  found  to  be  then  remaining  due  and  impaid,  including 
principal  and  interest,  the  sum  of  thirteen  thousand  and  fifty-one 
dollars  and  six  cents.  Thereupon  it  was  agreed  that  from  and 
after  said  last  mentioned  day,  said  sum  of  thirteen  thousand  and 
fifty-one  dollars  and  six  cents  should  bear  interest  at  the  rate  of  one 
per  centum  per  month,  in  lien  of  three  per  centum  per  month  upon 
the  principal  sum  of  six  thousand  dollars.  That  no  further  pay- 
ments have  been  made,  and  that  there  is  now  remaining  due  and 
unpaid,  including  principal  and  interest  at  the  rate  of  one  per  cent, 
as  aforesaid,  the  sum  of  ($18,193.15)  eighteen  thousand  one  hun- 
dred and  ninety-three  dollars  and  fifteen  cents. 

"  3d.  That  the  defendants,  other  than  the  said  Ward  and  wife,, 
are  respectively  vendees  or  mortgagees  of  some  portions  in  sever- 
alty of  said  rancho  of  San  Leandro,  subsequently  to  the  reCDrding^ 
of  the  plaintiff's  mortgage,  and  subject  thereto. 

''As  a  conclusion  of  law,  the  Ck>urt  finds  that  the  plaintiff  is 
entitled  to  a  sale  of  the  mortgaged  premises  described  in  the  com- 
plaint, for  the  payment  of  said  mortgage  debt,  interests  and  costs, 
subject  only  to  the  statutory  right  of  redemption  on  the  part  of  tho 
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defendantfly  or  eiAer;  and  in  case  of  the  deficioocj  of  the  prooeeda 
of  such  sale,  then  to  have  a  judgment  docketed  for  auch  balance 
remaining  unpaid,  mth  execution  therefor,  pursuant  to  the  statute 
in  such  case  provided-" 

There  was  a  motion  for  a  new  trial,  which  was  denied,  and  a  final 
decree  entered,  and  the  defendants  above  mentioned  appealed. 

For  other  facts,  the  defendants  relied  upon  the  pleadings;  but  it 
is  not  deemed  necessary  to  set  forth  the  pleadings  in  full,  as  their 
purport  sufficiently  appears  in  the  opinion  of  the  Court 

W.  W.  (heme  and  Eugens  OcBsgerly,  for  Appellants. 

I.  The  premises  mortgaged  were  the  separate  prc^rty  of  Mrs. 
Ward,  and  the  debt  to  secure  which  the  mortgage  was  given  was 
the  debt  of  her  husband.  This  appears  from  the  pleadings,  being 
averred  directly  in  the  answer,  and  not  denied  by  the  replication. 

The  recital  in  the  mortgage,  in  the  oommoa  form,  of  a  oonsider- 
ation  of  six  thousand  dollars,  '^  to  them  and  each  of  them  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged/'  is  relied  on,  as 
establishing  against  Mrs.  Ward  that  the  debt  was  the  joint  or  joint 
and  several  debt  of  her  and  her  husband,  so  as  to  make  it  as  much 
hers  as  his. 

To  this  view  there  are  several  objections. 

The  recital  of  the  receipt  of  the  consideration  cannot  have  Ihe 
effect  contended  for  as  against  Mrs.  Ward ;  whatever  its  effect  as 
against  her  husband,  had  the  mortgage  covered  any  of  his  separate, 
or  of  the  common  property.  Not,  by  way  of  estopx)el,  she  being 
a  married  woman,  and  not  capable  of  being  bound  by  estoppel. 
(Morrison  v.  Wihon,  18  Oal.  497-8-9,  501 ;  Dempsey  v.  Tylee, 
8  Duer,  100.)  Nor,  by  way  of  proof  prima  facie,  as  an  admission 
of  a  joint  or  several  debt  due  from  her.  Her  written  obligation  for 
such  a  debt  would  not  bind  or  even  affect  her,  though  made  in  the 
most  authentic  form  —  of  her  note  or  bond.  (Luning  v.  Brady, 
10  OaL  267 ;  Bowe  v.  Eohle,  4  Id.  286.)  A  fortiori,  her  admis- 
sion written  or  verbal,  of  such  a  debt  could  not  affect  her  as  evi- 
dence. Much  less  a  recital  in  a  mortgage  deed,  which  the  dila- 
tion in  the  CMnplaint  that  the  money  was  '^  baned  to  them  the  said 
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J.  B.  W,  and  M.  C.  A.*'  eta,  shows  clearly  was  nothing  in  this 
case  but  an  unmeaning  form. 

In  other  words,  the  debt,  if  it  existed,  or  if  such  as  she  was 
capable  of  contracting,  must  be  proved  aliunde,  and  without  refer- 
ence to  her  promisee  or  admissions ;  and  it  must  be  proved  by  in- 
dependent facts  in  evidence,  upon  which  the  law,  if  proper  to  do  so, 
will  raise  the  obligation. 

Nay,  more.  The  recital  in  the  mortgage,  even  if  competent  as 
proof,  would  not,  of  itself,  show  the  debt  to  be  hers,  so  as  to  make 
her  separate  property  primarily  liable ;  under  the  rule  of  evidence 
applicable  to  such  cases.  The  presumption  is,  during  coverture,  in 
this  State,  that  all  property  (money  included)  coming  to  the  hands 
of  either  spouse,  is  common,  and  not  separate;  and  the  arms  of 
proof  lies  strictly  on  him  who  claims  the  contrary.  (Meyer  v. 
Kinzer,  12  Oal.  247,  251-6,  and  cases  cited.)  And  this  presump- 
tion is  not  in  the  slightest  d^ree  impaired  by  the  form  of  the  con- 
veyance, or  its  recitals,  as  that  the  consideration  moved  from  either 
spouse  or  from  both.  (Id.  253,  254,  and'  cases  cited.)  So,  in 
Louisiana,  the  law  being  that  a  wife  is  not  bound  by  a  contract 
made  by  her  jointly  with  her  husband,  unless  it  was  for  her  separate 
use  and  benefit ;  that  fact  must  be  shown  aflSrmatively  by  the  cred- 
itor, and  it  is  not  suflScient  that  her  contract  recites  it.  (Beav- 
regard  v.  Eimer,  7  La.  Ann.  294;  Moiissier  v.  Zuntz,  14  Id. 
16-17;  Envin  v.  McOalop,  5  Id.  173-4.)  Nor  that  the  money 
borrowed  came  to  her  hands.  (JBrcmdegee  v.  K&rr,  7  Mart.  [N. 
S.]  66-7;  and  see  65-6.) 

The  utmost  effect  that  can  be  claimed  for  the  recital  is  that  it 
alleges  a  loan  to  the  community.  This,  however,  does  not  help  the 
plaintiff.  That  the  money  borrowed  became  common  property,  and 
went  to  the  benefit  of  the  community,  does  not  render  the  debt  con- 
tracted for  it,  in  any  sense,  the  wife's  debt,  in  a  case  where  she 
mortgages  her  separate  property  for  its  payment  (Davison  v. 
Stuart,  10  Louis.  146;  Yale  v.  Dederer,  18  N.  Y.  282-3;  OoodaU 
V.  McAdam,  14  How.  Pr.  R  386.)  Besides  the  reasons  given  in 
the  cases  cited,  flowing  from  the  husband's  perfect  jus  disponendi 
over  all  such  property,  there  is  the  further  reason  that  the 
wife,  as  to  her  separate  property,  is  to  all  intents  and  purposes 
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a  separate  person;  and  must  especially  be  so  regarded  wlicn  she 
pledges  it  for  a  debt  contracted,  whether  for  the  benefit  of  her  hus- 
band's separate  property  or  for  that  of  the  community.  Dealing 
with  her  separate  property,  she  is  a  separate  person,  as  well  from 
her  husband,  as  from  the  artificial  legal  entity,  the  community. 

In  Pennsylvania,  under  the  Married  Woman's  Act  of  1848,  the 
separate  property  of  the  wife  may  be  made  liable  for  "  debts  con- 
tracted by  herself."  It  is  held,  that  if  this  language  can  be  con- 
strued to  include  a  debt  contracted  for  the  improvement  of  her 
separate  property,  yet  the  avowal  that  it  was  so  contracted  is  not 
sufiicient ;  and  in  order  to  charge  it,  there  must  be  affirmative  proof 
that  the  money  was  in  fact  so  applied.  (Heugh  v.  Jones  et  ux.,  8 
Casey,  432,  433.)  And  that  the  act  does  not  impair  the  common 
law  presumption,  that  in  borrowing  money  the  wife  acts  for  her 
husband  and  not  for  herself;  unless  she  be  a  sole  trader,  or  the 
money  be  applied  to  the  benefit  of  her  separate,  estate.     (Id.  34.) 

It  follows,  not  only  from  the  legal  presumptions  affecting  the 
case,  but  also  expressly  from  the  pleadings  of  Mrs.  Ward,  that  the 
debt  for  which  she  gave  the  mortgage  was  not  her  debt,  but  was 
that  of  her  husband.  Respondent's  counsel  argues  that  the  denials 
of  Mrs.  Ward,  in  her  answer,  that  the  money  was  loaned  to  her 
"  either  jointly  with  her  husband  or  severally,  etc.,  or  otherwise," 
are  but  an  affirmative  form  of  denial,  and  not  requiring  to  be  tra- 
versed by  the  replication.  Granting  this,  it  does  not  absolve  the 
respondent  (as  the  plaintiff)  from  the  necessity  of  proving  the 
allegation  of  his  complaint  thus  put  in  issue.  This  he  did  not  do, 
except  by  giving  in  evidence  the  mortgage,  and  the  recital  therein, 
in  the  conmion  form,  of  the  receipt  of  the  consideration  "  to  them 
and  each  of  them  in  hand  paid."  This  was  not  sufficient  as  against 
Mrs.  Ward,  a  married  woman,  under  the  laws  of  this  State,  in  a 
proceeding  to  reach  her  separate  property. 

II.  The  contract  of  mortgage  only  binds  Mrs.  Ward  as  surety 
of  her  husband,  she  having  all  the  rights  and  liabilities  of  a  surety 
in  this  case. 

Ist.  The  rule  is  perfectly  settled,  that  when  a  married  woman 
pledges  her  separate  property  for  the  debt  of  her  husband,  she  is  a 
surety  and  not  a  principal,  and  entitled  to  all  *h3  benefits  of  that 
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relation ;  and  tliere  is  no  other  presumption  of  law,  in  the  absence 
of  express  proof  to  the  contrary.  (Laomer  v.  Wheelwright,  8 
Sandf.  Ch.  136,  166-6;  Vartie  v.  Underwood,  18  Barb.  661, 
663-4;  HoAvley  v.  Bradford,  9  Paige,  201;  Fiich  v.  Coiheal,  2 
Sandf.  Ch.  29 ;  Wheelwright  v.  Depeyster,  4  Edw.  Ch.  244,  etc ; 
Parteriche  v.  Powlet,  2  Atk.  884.)  What  that  proof  must  be,  the 
same  authorities  show,  and  that  the  burden  of  it  is  always  on  the 
plaintiff. 

2d.  The  denial  in  the  replicaticm  that  Mrs.  Ward  oontracbed  as 
"surely,''  is  merely  a  denial  of  a  conclusion  of  law;  and  is  no 
denial.  The  facts  shown  in  the  pleadings  made  her  a  surety,  and 
no  other  proof  was  necessary,  (Vartie  v.  Underwood,  18  Barb. 
563-4;  and  the  other  cases  above.) 

III.  Being  a  surety  in  this  case,  Mrs.  Ward  was  discharged  by 
the  agreement  under  seal  of  April  19th,  1868,  for  an  extension  of 
the  time  of  payment  of  the  debt,  duly  made  between  W.  BL  Davis, 
guardian,  etc.,  and  J.  B.  Ward,  upon  a  valid  consideration;  which 
agreement  was  without  her  knowledge  or  consent. 

1st.  The  circumstances  of  this  agreement|  and  its  terms,  are 
set  forth  in  Mrs.  Ward's  answer. 

2d.  The  consideration  was  a  valid  one,  namely:  the  guaranty, 
under  seel,  of  Mrs.  Estudillo,  the  mother  of  Mro.  Ward,  of  the 
payment  of  the  amount  found  due  upon  the  mortgage^  upon  the 
expiration  of  the  extended  term,  February  24th,  1859. 

3d.  The  agreement  was  made  between  Davis,  guardian,  etc, 
and  J.  B.  Ward,  and  as  is  alleged  by  Mrs.  Ward  in  her  answer, 
"  wholly  without  her  knowledge,  privity  or  consent." 

4th.  The  general  principle  is  conceded  by  respondent's  oounseL 
But  he  contends  that  even  if  Mrs.  Ward  was  a  surety,  she  was  not 
discharged,  because  the  agreement  for  an  extension  was,  as  to  the 
infant,  a  nullity,  being  the  mere  unauthorized  act  of  the  guardian 
Davis. 

This  ground,  we  think,  cannot  now  be  taken,  on  the  pleadings. 

The  authority  of  Davis,  as  guardian,  to  make  the  agreement  is 
sufficiently  alleged  in  the  answer,  and  nowhere  denied  in  the 
replication. 

And  without  regard  to  the  pleadings,  and  on  general  principles 
of  law,  the  objection  is  not  tenable. 
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Counsel  here  diacuas  this  question  at  length,  but  it  is  unnecessary 
to  give  the  heads  of  their  argument,  as  the  point  is  not  considered 
by  the  Court. 

IV.  The  action  was  not  well  brou^t  in  the  name  of  Spear  by 
W.  H.  Davis,  guardian  ad  litem,  on  the  ground  that  the  infant 
being  over  fourteen  years  of  age,  the  appointment  of  a  guardian  in 
the  suit  should  have  been  before  process  issued  on  the  application 
of  the  infant 

The  title  of  the  suit  is :  "  W.  N.  Spear,  by  his  Guardian  ad  litem, 
W.  H.  Davis;"  and  the  complaint  commences:  "For  cause  of 
complaint  said  plaintiff  states,"  etc. 

The  Practice  Act,  sections  nine  and  ten,  prescribes  the  manner 
in  which  an  infant  of  the  age  of  fourteen  years  shall  "  appear  "  in 
an  action.  He  must  make  an  application  to  the  Court  for  the 
appointment  of  a  guardian  in  the  suit,  and  until  such  application 
the  infant  is  not  before  the  Court,  and  until  the  appointment  of  a 
guardian  for  the  suit  by  the  Court,  upon  such  application,  he  is 
under  a  legal  disability  to  sue. 

E.  W.  F.  Sloan  £  A.  M.  Grtme,  for  Respondent 

I.  Mrs.  Ward  was  not  a  mere  surety  for  her  husband;  and 
even  if  she  were  such  surety,  there  is  no  proof  that  the  mortgagee, 
W.  N.  Spear,  was  advised  of  the  fact  The  written  agreement  of 
the  nineteenth  of  April,  1858,  was  not  the  contract  of  the  plaintiff 
Spear,  or  in  any  way  obligatory  on  him. 

The  ocmplaint  alleges  that  the  $6,000  were  loaned  to  John  B. 
Ward  and  Maria  0.  Ward,  at  the  special  application  of  them,  and 
each  of  thencL 

The  answer  denies  this,  alleging  that  the  loan  was  made  to  and 
for  the  use  of  the  husband  only. 

Counsel  for  the  appellants  contend,  that  the  replication  does  not 
traverse  the  all^ations  of  the  answer,  and  that,  therefore,  they  are 
to  be  taken  for  true. 

But  what  new  matter, ''  constituting  a  defense ''  does  the  answer 
contain  ?  It  denies  that  the  money  was  loaned  to  Mrs.  Ward  and 
husband  both ;  it  avers  that  it  was  loaned  to  him  alona  But  that 
averment  is  not  a  statement  of  new  matter.  It  is  only  an  affirma- 
tive form  of  denying  that  the  loan  waa  made  to  both  of  them. 
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The  answer  also  avers  that  the  land  mortgaged  was  her  separate 
estate.  The  fact,  however,  appears  on  the  face  of  the  complaint^ 
and  has  never  been  disputed. 

It  avers  that  she  was  a  mere  surety  for  her  husband. 

But  that  allegation  is  expressly  denied  by  the  replication. 

The  evidence  on  this  point,  apart  from  the  pleadings,  consists  of 
the  bond  and  mortgage. 

The  wife  could  not  bind  herself  by  a  personal  contract,  hence  her 
husband  alone  made  the  bond. 

She  could  not  mortgage  her  separate  estate,  except  by  joint  deed 
of  herself  and  husband,  and  hence  he  united  with  her  in  the  execu- 
tion of  the  mortgage. 

The  circumstance,  therefore,  that  the  bond  was  given  by  the 
husband  only,  whilst  he  joined  in  the  mortgage  of  her  separate 
estate,  is  perfectly  consistent  with  the  supposition  that  the  money 
was  received  by  her  alone,  for  her  sole  separate  usa  {Neimcewicz 
v.  Oahn,  3  Paige,  643,  651 ;  Oahn  v.  Neimcewicz,  11  Wend.,  324.) 

It  is  not  alleged  in  the  answer,  nor  is  it  pretended  in  argument, 
that  the  bond  and  mortgage  were  given  to  secure  the  .payment  of  a 
debt  contracted  by  the  husband  prior  to  marriage,  or  of  a  previous 
liability  of  his. 

There  is  no  dispute  as  to  ihe  loan  of  the  infantas  money  at  the 
date  of  the  mortgage.  The  language  of  the  mortgage  is :  "  That 
the  said  parties  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  $6,000,  to  them  and  each  of  them  in  hand  paid  by  the  party 
of  the  second  part,"  etc. 

Is  not  this  evidence  against  her  ?  The  general  doctrine,  that  a 
married  woman  cannot  be  bound  by  an  equitable  estoppel  in  pais, 
(13  Oal.  497)  has  nothing  to  do  with  the  question.  Ordinarily,  she 
is  not  bound  by  a  personal  covenant  contained  in  her  deeds  of  con- 
veyance, so  far,  at  least,  as  the  same  extend  to  the  execution  of 
further  assurance,  or  the  passing  of  an  after-acquired  estate ;  yet, 
this  disability  does  not  exist,  as  to  a  covenant  which  is  necessary 
effectually  to  transmit  "  all  her  rights  and  interests  expressed  to  be 
conveyed  in  such  deed."  (Act  concerning  Conveyances  of  1850, 
section  20.) 

When  a  sale  of  her  separate  property  is  made  for  the  benefit  of 
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her  husband;  or  when  he  shall  have  used  the  proceeds  with  her 
written  consent^  it  is  deemed  a  gift.  (Act  concerning  Husband 
and  Wife,  section  7.) 

A  declaration  in  a  deed  of  bargain  and  sale  of  the  wife's  sepa* 
rate  property,  to  the  effect  that  it  was  made  for  the  benefit  of  her 
husband ;  or  by  her  written  permission  to  him  to  appropriate  the 
proceeds,  would  be  evidence  that  a  gift  was  intended. 

It  is  her  own  acknowledgment,  duly  certified,  which  gives  vital- 
ity to  her  deed.  She  is  not  a  competent  witness  for  or  against  her 
husband.  Nor  will  he  be  bound  by  her  admissions  except  where 
she  is  acting  as  his  agent  or  attorney. 

But  there  is  no  principle  of  policy,  or  rule  of  law,  which  pre- 
vents her  admissions  or  statements  from  being  used  as  evidence 
against  herself.     (3  Paige's  Rep.  643,  661;  11  Wend.  Rep.  324.) 

But  counsel  for  appellants  have  cited  cases  from  Louisiana  to 
show  that,  in  order  to  hold  the  wife  liable  as  a  principal  debtor,  the 
plaintiff  must  prove  by  evidence  aliunde  that  the  consideration 
money  was  applied  to  her  exclusive  benefit. 

The  Louisiana  cases  are  no  authority  upon  the  point  under  con- 
sideration. They  are  governed  by  positive  rules  of  law,  which 
exist  in  no  other  State. 

In  Louisiana,  a  married  woman  may  become  personally  liable  on 
the  joint  promissory  note  of  herself  and  her  husband.  But  she 
cannot  become  surety  for  him  in  any  form  of  contract  (Durrir 
ford  V.  Gross  &  Wife,  7  Martin  O.  S.  4Y5.) 

It  is  submitted  that  Maria  C.  Ward  cannot  be  regarded  a  mere 
surety,^  but  a  principal  debtor  to  the  extent  of  her  estate  mort- 
gaged. 

II.  But  suppose  in  point  <rf  fact,  as  between  herself  and  hus- 
band she  was  a  surety  only :  there  is  not  the  slightest  evidence  tend- 
ing to  prove  that  the  plaintiff  W.  N.  Spear  ever  knew  it.  The 
answer  does  not  even  stat«  that  he  had  knowledge  of  the  supposed 
fact.  The  charge  is  that  it  was  known  to  his  guardian.  Why  was 
he  not  introduced  as  a  witness  to  prove  the  alleged  fact?  That, 
however,  is  an  immaterial  allegation.  The  supposed  fact  must 
be  established  before  knowledge  of  it  can  be  brought  home  to  any 
one. 
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m.  The  agreement  of  April  19th,  1858,  was  not  made  by  the 
mortgagee.  Nor  oonld  it  have  been  obligatory  upon  him.  Per- 
haps the  consideration  was  sufficient  to  make  the  contract  binding 
on  WnL  H.  Davis.  It  was,  however,  but  an  undertaking  on  his 
part,  that  the  infant  Spear  would  not  sue  to  foreclose  until  the 
twen^-fourth  of  February,  1869.  (Foster  v.  Fuller,  6  Mass.  R. 
58;  Jones  v.  Brewer,  1  Pick.  R  814;  Oliver  v.  Eowlet,  18  Mass. 
R.  287.) 

Spear,  by  his  guardian  ad  litem,  could  have  sued  to  foreclose  the 
mortgage  immediately  after  the  making  of  that  contract  by  Davis, 
and  the  agreement  itself  could  not  have  been  set  up  in  bar,  or 
abatement  of  the  suit 

Davis  might  have  been  held  liable  on  his  agreement  for  any 
damages  actually  sustained  by  John  B.  Ward,  because  of  the 
breach.  But  it  could  not  divest  the  plaintifi  of  his  ri^t  to  sue  at 
any  moment. 

The  guardian  under  our  statute  can  only  dispose  of  the  personal 
estate  of  his  ward  by  order  of  the  Probate  Court  (Comp.  Laws, 
157,  Chap.  29,  sec  19.) 

He  may  convert  his  ward's  real  estate  into  productive  stocks  by 
order  of  that  Court,  upon  showing  that  it  would  be  beneficial  to  the 
infant     (Comp.  Laws,  898.) 

But  where  does  he  get  auliiority  to  sell  or  dispose  of  his  ward's 
choses  in  action  at  all  ?  He  can  only  release  to  the  extent  of  actual 
payment     {Witman  v.  Oeisinger^s  Appeal,  28  Penn.  R.  878.) 

It  is  evident,  then,  that  even  if  Maria  C.  Ward  is  to  be  re- 
garded as  a  surety  only,  she  was  not  discharged  by  the  contract 
between  Davis  and  J.  B.  Ward,  because  it  did  not  interfere  in  any 
way  with  her  liabilities,  ri^ts  or  privileges  as  such  surety. 

She  eould  have  paid  the  debt  at  once,  and  been  subrogated  to 
the  rights  of  the  plaintiff  as  against  her  husband,  or  pursued  any 
other  remedy  which  the  relation  of  principal  and  surety  entitled 
her  ta 

There  are  no  merits  in  the  defense  attempted  to  be  set  up. 

rV.  The  fact  that  Davis  was  the  general  guardian  of  the  per- 
son and  estate  of  Spear  is  expressly  stated  in  bolh  the  complaint 
and  answer.     And  such  being  the  fact,  "  there  was  no  occasion  for 
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Ilia  special  appointment  as  guardian  ad  litem  in  the  action."  (Oon- 
frier  v-  Puymirol,  19  Cal.  632.) 

FiBUD,  O.  J.  delivered  the  opinion  of  the  Court  —  Cope,  J.  and 
NoBTONjJ.  concurring. 

This  is  an  action  to  foreclose  a  mortgage  executed  to  the  plaintiff 
in  February,  1854,  by  the  defendants,  John  B.  Ward  and  Maria, 
lis  wife,  upon  the  separate  property  of  the  wife,  to  secure  the  b<md 
of  the  husband  of  the  same  date.  The  mortga^  states  as  the  con* 
sideration  of  its  execution  the  receipt  of  $6,000  by  the  mortgagors, 
*^  and  each  of  them,''  and  the  bond  of  the  husband  is  couditioned 
for  the  payment  of  the  $6,000  in  one  year,  with  interest  at  three 
per  cent,  a  month. 

The  plaintiff  is  a  minor,  and  Davis,  by  whom  he  appears  in  the 
action,  is  his  general  guardian.  In  the  title  of  the  action  Davis  is 
designated  as  guardian  ad  litem,  but  in  the  body  of  the  complaint 
he  is  described  as  the  general  guardian  of  the  plaintiff. 

Upon  the  bond,  partial  payments  of  interest  were  made  until 
April,  1858,  when  an  accounting  was  had  between  Ward  and  Davis, 
and  a  balance  found  due  the  plaintiff  of  about  $13,000.  It  was 
then  agreed  between  them  that  the  interest  on  the  balance  should 
be  reduced  to  one  per  cent,  a  month,  and  the  payment  of  the  balance 
be  extended  to  February,  1859. 

As  a  defense  to  the  foreclosure,  the  defendant,  Mrs.  Ward,  who 
alone  answered  upon  the  merits,  contends  substantially  as  follows : 
first,  that  the  debt  for  which  the  bond  was  given,  and  to  secure 
which  the  mortgage  was  executed,  was  the  debt  of  her  husband, 
and  that  by  the  execution  of  the  mortgage  upon  her  separate  prop- 
erty she  became  merely  surety  for  him;  second,  that  the  contract 
extending  the  time  for  the  payment  of  the  balance  due  on  the  bond 
was  made  without  her  knowledge  or  consent,  and  in  consideration  of 
the  guaranty  of  the  amount  due  by  a  third  party ;  and  that  by  it 
her  separate  property  was  discharged  of  the  lien  of  the  mortgage ; 
and  third,  that  the  action  was  improperly  brought,  inasmuch  as 
Davis  was  not  appointed  guardian  ad  litem,  as  designated  in  the 
title,  before  the  action  was  commenced. 

The  only  proof  offered  in  the  case  was  the  bond  and  mortgage. 

Cau  Rbp.  XX. —  43 
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For  the  facts,  upon  which  the  defense  chiefly  rests,  reliance  is 
placed  upon  supposed  admissions  of  the  pleadings. 

The  Act  concerning  Conveyances  authorizes  a  married  woman  to 
execute  a  mortgage  upon  her  real  property,  without  restriction  as 
to  purpose  or  person.  (Sees.  19  and  36.)  She  may  execute  it 
for  her  own  debt,  or  for  the  debt  of  her  husband,  or  of  any  other 
person.  The  only  restraint  attempted  upon  her  absolute  power  in 
this  respect,  results  from  the  requirement  of  the  joint  execution  of 
her  husband.  But  when  she  executes  a  mortgage  upon  her  sepa- 
rate property  for  the  debt  of  another,  she  becomes  as  to  that  debt 
a  mere  surety.  She  is  not,  it  is  true,  personally  bound,  but  her 
property  is ;  and  there  is  no  distinction,  in  principlef,  between  pledg- 
ing one's  personal  responsibility  for  the  payment  of  a  debt,  and 
pledging  one's  property  for  that  purpose.  And  her  character  as 
surety  is  not  affected  by  the  fact  that  the  debt  secured  is  that  of 
her  husband.  Her  separate  property  cannot  be  reached  without 
her  consent  for  his  debt,  nor  can  its  rents  or  profits.  (George  v. 
Ransom,  15  Cal.  322.)  With  respect  to  such  debt,  she  holds  her 
})roperty  as  absolutely  free  as  though  she  were  a  femme  sole. 
(Neimcewicz  v.  Oahn,  3  Paige,  614 ;  same  case  in  Court  of  Errors, 
11  Wend.  318.)  As  surety  for  the  debt  of  her  husband,  she  is 
entitled  to  all  the  rights  and  privileges  of  that  character.  The 
principal  question,  then,  for  consideration  in  the  present  case  is, 
whether  the  debt  for  which  the  bond  was  given,  and  the  mortgage 
executed,  was  the  individual  debt  of  the  husband.  The  complaint 
alleges  that  the  bond  was  given  for  moneys  received  by  the  mort- 
gagors, *^and  each  of  them."  The  answer  denies  the  allegation^ 
and  avers  that  the  bond  was  given  for  the  individual  debt  of  the 
husband.  The  affirmative  allegation  does  not  constitute  new  mat- 
ter to  which  a  replication  was  necessary.  No  evidence  was  given 
on  the  subject,  and  the  question,  therefore,  rests  for  its  solution 
upon  the  form  of  the  bond  and  mortgage,  and  upon  the  recital 
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instruments,  and  pm^ports  to  cover  the  separate  estate  of  the  wife, 
as  well  as  the  interest  of  the  husband  in  the  premises  described. 
The  suretyship  of  the  wife,  though  not  expressed  in  terms  upon 
its  face,  would  follow  (were  it  not  for  the  consideration  clause) 
as  an  inference,  from  the  fact  that  the  mortgage  is  executed  upon 
her  separate  property,  taken  in  connection  with  the  bond  of  her 
husband.  (Loomer  v.  Wheelwright,  3  Sand.  Ch.  154.)  The 
transaction,  but  for  that  clause,  would,  upon  its  face,  be  deemed 
one  of  suretyship.  As  between  the  mortgagors  and  the  creditor 
in  such  case,  evidence  is  admissible  to  show,  as  against  its  form, 
the  real  chaxactor  of  the  transaction.  "  It  is  well  settled,"  says 
Mr.  Chief  Justice  Nelson,  "that  if  the  loan,  to  secure  which  the 
wife  has  pledged  her  separate  property,  was  intended  for  the  benefit 
of  her  estate,  or  as  a  bounty  to  the  husband,"  (or,  as  we  may 
add,  for  her  own  benefit)  "  the  relation  of  principal  and  surety, 
or  debtor  and  creditor,  does  not  exist  between  them."  (11  Wend. 
325.)  And  it  requires  only  slight  proof  to  overcome  the  eflFect 
arising  from  the  form  of  the  transaction  as  between  the  parties. 
Substantially  the  same  form  would  be  followed,  if  the  loan 
were  made  expressly  for  the  benefit  of  the  separate  estate  of 
the  wife,  or  for  her  own  benefit,  with  the  knowledge  of  the  mort- 
gagee. (3  Paige,  651.)  The  mortgage,  in  such  case,  would  be 
taken  upon  her  s^arate  property,  and  if  any  personal  obligation 
were  required,  it  would  have  to  come  from  her  husband  or  a  third 
party.  The  wife  is  inacapable  of  contracting  a  personal  obliga- 
tion. Her  disability  in  this  respect,  arising  from  her  coverture, 
exists  in  this  State  as  at  common  law.  If  she  should  sign  a  bond, 
it  would  not  be  binding  upon  her  personally.  If  she  should  unite 
with  her  husband  in  the  bond,  it  would  still  remain  invalid,  except 
as  his  individual  contract. 

In  the  present  case,  the  cwisideration  clause  in  the  mortgage  is 
the  evidence  produced  to  overcome  the  effect  arising  from  the  form 
of  the  transaction  between  the  parties.  The  pleadings  do  not  afiect 
the  question.  The  answor  alleges  the  suretyship  of  the  wife,  and 
the  contract  extending  the  payment  of  the  balance  due,  to  discharge 
the  lien  upon  her  seperate  property.  The  replication  traverses  the 
allegation  of  suretyship,  and  until  this  allegation  is  sustained,  the 
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character  of  the  contract  is  immaterial.  "No  proof  was  offered  upon 
the  question  of  suretyship,  and  the  case  stands,  so  far  as  the  defense 
is  concerned,  upon  the  form  of  the  instruments.  The  question, 
then,  is  as  to  the  effect  of  the  admission  furnished  by  the  consider- 
ation clause  —  that  the  mortgage  was  executed  for  moneys  received 
by  the  mortgagors,  "  and  each  of  than."  This  admission  meets^ 
and,  as  we  conceive,  countervails  the  effect  otherwise  arising  from. 
the  form  of  the  transaction.  The  wife  being  empowered  to  execute 
a  mortgage  is  prima  facie  bound  by  the  clause  stating  the  oonsidor- 
ation  of  its  execution.  Such  clause,  it  is  true,  is  not  oondusive; 
subject  to  certain,  qualifications  it  is  open  to  explanation,  and  msj 
be  varied  by  parol  proof.  (Betmett  v.  Solomon,  6  Cal.  135 ;  McCrea 
v.  Purmori,  16  Wend.  460.)  But  when  no  such  explanation  is 
made,  or  proof  offered,  the  clause  must  be  deemed  to  express  the 
actual  consideration.  The  mortgage  then  must  be  held  to  have 
been  executed  in  consideration  of  $6,000  received  by  both  husband 
and  wife.  For  this  money,  the  husband  gave  a  personal  security 
in  his  bond;  the  wife  gave  a  real  security  in  her  mortgage.  The 
bond  and  mortgage  are  of  even  date,  and  parts  of  one  transaction. 
In  a  transaction  of  this  character,  the  wife  does  not  occupy  with 
reference  to  the  mortgagee  the  position  of  surety  for  her  husband, 
but  is  a  principal  with  him. 

The  objection  uiged  to  the  character  in  which  the  guardian 
appears  is  without  force.  He  was  authorized  to  institute  the  action 
as  general  guardian  of  the  plaintiff.  If  he  was  not  properly  ap- 
pointed guardian  ad  litem  before  the  commencement  of  the  action, 
the  title  is  incorrect  The  body  of  the  complaint  shows  sufficiently 
his  relation  to  his  ward  to  justify  the  institution  of  the  action  on 
his  part.  (Act  to  provide  for  the  appointment  and  to  prescribe  the 
duties  of  Guardians,  of  April  19th,  1850,  sea  1;  Oronfiw  ▼• 
Puymirol  19  Cal.  629.) 

Judgment  affirmed* 
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PEOPLE  ex  reL  KHIKPATRIOZ  t>.  GREPPEN. 

Whibb  a  Btatate  contains  a  claiiae  repealing  all  laws  and  parts  of  laws  lo  con- 
flict with  its  provisions,  a  previous  act  upon  the  same  subject  matter,  the  ma- 
terial provisions  of  which  are  repugnant  to  and  irreconcilable  with  those  of  the 
new  act,  is  repealed  by  it,  unless  the  terms  of  the  subsequent  act  rtiow  aa 
Intention  to  keep  the  previous  one  in  force. 

The  Revenue  Act  of  1860  repealed  the  Act  of  April,  1868,  concerning  the  Col- 
lection  of  Poll  Taxes,  etc.,  in  the  County  of  Sierra;  and  under  the  provisions 
of  the  Revenue  Act  of  1861,  the  Sheriff  of  that  county  Is  th«  collector  of  poll 
and  license  taxes,  as  well  as  the  tax  on  property. 

Appkat,  from  the  Seventeenth  Judicial  District 

The  facts  are  sufficiently  stated  in  the  opinion. 

Yanclief  &  Pratt,  for  Appellant 

Cossitt,  Davidson  &  Campbell,  for  Bespondent 

Cope,  J,  delivered  the  opinion  of  the  Court — Fdeld,  0.  J.  and 
Norton,  J.  concurring. 

This  is  a  proceeding  to  determine  the  right  of  the  relator  to  col- 
lect certain  taxes  in  the  County  of  Sierra.  The  relator  is  the 
Sheriff  and  ex  officio  Tax  Collector  of  the  county,  and  the  respond- 
ent is  a  Constable,  and  daims  to  be  the  lawful  collector  of  poll  and 
license  taxes  within  his  township.  He  relies  in  support  of  his  claim 
upon  the  Act  of  April,  1868,  entitled  an  "  Act  concerning  the  Col- 
lection of  Poll  Taxes,"  etc.,  "  in  the  County  of  Sierra ;"  and  the 
question  is,  whether  this  act  was  repealed  by  the  provisions  of  the 
Revenue  Act  of  1860.  The  Act  of  1858  provides  for  the  colleo- 
tion  of  poll  and  license  taxes  by  township  officers,  to  be  elected 
annually  at  the  general  election  by  the  voters  of  their  respective 
townships,  and  to  hold  their  offices  until  the  election  and  qualifica- 
tion of  their  successors.  The  Act  of  1860,  sec.  8,  provides  that 
"  For  the  purposes  of  revenue,  each  county  in  this  State  is  hereby 
divided  into  revenue  districts,  and  each  township  now  organized,  or 
that  hereafter  may  be  organized  in  the  several  counties,  shall  con- 
stitute a  revenue  district^  to  be  designated  in  the  same  manner  as 
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said  township,  or  as  the  Board  of  Supervisors  may  direct ;  provided 
that  the  Board  of  Supervisors  of  each  county,  except  the  County 
of  Placer,  shall  have  power,  in  their  discretion,  to  consolidate  two 
or  more  townships  in  the  same  revenue  district,  or  to  constitute  the 
whole  county  one  revenue  district ;  and  provided,  further,  that  no 
coimty  need  be  districted  imtil  immediately  preceding  such  time  as 
the  terms  of  oflSce  of  the  present  incimibent,  or  any  of  those  now 
elected  to  the  oJflSces  of  Assessors  or  Collectors,  shall  have  expired." 
Section  23  provides  that  '^At  the  general  election  for  county  offi- 
cers in  the  several  counties  of  this  State  to  which  the  act  applies, 
and  every  two  years  thereafter,  there  shall  be  elected  in  each  rev- 
enue district  a  Tax  Collector,  who  shall  hold  his  office  for  the  term 
of  two  years,  and  until  his  successor  is  elected  and  qualified ;  and 
who  shall  be  Collector  in  his  district  of  all  property  taxes,  poll 
taxes,  and  license  taxes  of  every  description."  Section  102  provides 
that  "  All  laws  and  parts  of  laws  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed;  provided,  that  the  laws  heretofore 
existing  may  be  enforced  in  those  cases  only  where  the  provisions 
of  this  act  are  inapplicable,  until  the  officers  provided  for  in  this  act 
are  elected  and  qualified."  The  Eevenue  Act  of  1861  repeals  the 
Act  of  1860,  and  provides  for  the  election  of  a  County  Tax  Col- 
lector, but  makes  the  Sheriff  ex  officio  Collector  in  certain  coimties, 
including  the  County  of  Sierra.  This  act  does  not  specify  to  what 
taxes  the  duties  of  the  Collector  shall  extend;  and  the  position 
taken  is  that  the  Act  of  1858  was  not  repealed  by  that  of  1860,  and 
that  consequently  the  duties  of  the  Collector  under  the  Act  of  1861 
are  limited,  so  far  as  Sierra  County  is  concerned,  to  taxes  upon 
propejrty.  If  it  be  true  that  the  Act  of  1858  was  not  repealed,  the 
condiusion  drawn  would  seem  to  be  correct ;  but  we  regard  the  act 
as  conflicting  with  the  provisions  of  the  Act  of  1860,  and  as  com- 
ing within  the  terms  of  the  repealing  clause  of  that  act.  It  conflicts 
in  several  particulars :  among  which  are  the  substitution  of  districts 
for  townships,  the  designation  of  the  collecting  officer,  the  time  and 
manner  of  his  election,  and  the  term  of  office.  In  these  respects  the 
provisions  of  the  two  acts  are  repugnant  and  irreconcilable,  and 
there  is  nothing  in  the  Act  of  1860  whidi  shows  an  intention  to 
save  the  Act  of  1858  from  the  effect  of  the  repeal    Certain  coim- 
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ties  are  excluded  from  its  provisio-ns,  and  if  the  intention  had  been 
to  exclude  the  County  of  Sieira,  it  is  hardly  possible  that  this  in- 
tention would  have  been  left  to  inference. 

We  are  of  opinion  that  the  Sheriff  is  the  proper  officer  to  collect 
the  taxes ;  and  the  judgment  of  the  Court  below  is  reversed,  and 
the  cause  remanded. 


MELLOIS  V.  CHAINE. 

Whsbb  an  appeal  is  taken  to  the  Supreme  Court  from  a  decision  of  a  Justlee's 
Court,  upon  a  case  submitted  on  an  agreed  statement  without  action,  under  the 
three  hundred  and  seven ty-seyenth  section  of  the  Practice  Act,  the  transcript 
on  appeal  must  contain  a  copy  of  the  affldavit  required  by  the  same  section, 
showing   the   reality   of   the   controyersy   and    good   faith   of   the   proceeding. 

Where,  instead  of  this  affidavit,  the  record  only  showed  an  allegation  in  the  agreed 
statement  on  appeal  that  the  cause  was  heard  in  the  Court  below  on  an  agreed 
fftatement  of  facts,  "and  the  affidavit  of  the  defendant  that  the  controversy 
was  real,"  the  appeal  was  dismissed. 

Appeal  from  the  Ninth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Whitcomh,  Pringle  &  Felion,  for  Appellant. 

F.  Ganahl,  for  Eespondent. 

Norton,  J.  delivered  the  opinion  of  the  Court — Fisld,  C.  J. 
concurring. 

In  this  case,  an  agreed  statement  is  presented  for  the  purpose  of 
obtaining  the  opinion  of  this  Court  as  to  the  validity  of  the 
Foreign  Miners'  License  Tax.  A  simple  statement  of  the  agreed 
facts  is  before  us,  and  no  argument  has  been  made,  or  brief  filed 
on  the  part  of  the  plaintiffs,  who  are  the  foreigners  for  whose 
benefit,  obviously,  the  opinion  is  sought.  This  is  not  a  suitable 
way  of  proceeding  in  such  a  case.  If  it  is  a  serious  question,  it  is 
one  in  which  a  large  number  of  residents  in  this  State  are  inter- 
f^'^^eK  and  should  be  treated  in  a  more  serious  manner. 
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The  three  hundred  and  seventy-seventh  section  of  the  Civil 
Practice  Act  provides  that  a  question  in  difference  between  parties 
may  be  submitted  on  an  agreed  statement  without  action.  "  But 
it  must  appear  by  affidavit  that  the  controversy  is  real,  and  the 
proceedings  in  good  faith  to  detennine  the  rights  of  the  partiea."^ 
Instead  of  this  affidavit,  the  record  only  shows  the  allegation  in  the 
agreed  statement  on  appeal,  that  the  cause  was  heard  in  the  Jus- 
tice's Court  on  an  agreed  statement  of  facts,  "  and  the  affidavit  of 
defendant  that  the  controversy  was  real."  Aside  from  the  circum- 
stances that  such  affidavit  does  not  contain  all  the  requisite  facts, 
this  agreed  statement  that  there  was  such  an  affidavit  in  the  Jus- 
tice's Court  cannot  be  taken  as  a  substitute  for  the  affidavit.  The 
statement  is  not  on  oath,  and  if  we  were  obliged  to  entertain  the 
case  under  such  circumstances,  parties  might  in  any  case,  by  agree- 
ment, evade  the  provision  of  the  Practice  Act  requiring  an  affi- 
davit, intended  to  prevent  the  Court  from  being  employed  in  giv- 
ing opinions  in  curious  hypothetical  cases. 

In  the  absence  of  the  requisite  affidavit,  the  proceeding  is  one  of 
which  we  cannot  take  cognizance,  and  the  appeal  is  therefore  dis- 
missed. 
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C5HAPIN  V.  THOMPSON. 

The  anthorlty  glTen  toy  statute  for  entering  a  Jndgment  hj  eontenion  mott  be 
strictly  pursued. 

Under  the  Practice  Act  of  1860,  a  Judgment  Itf  eonfeaaloo  la  i&Talid,  anleia  the 
instrument  authorising  Its  entry  is  signed  by  each  of  tha  persons  against  whom 
It  authorises  judgment  to  be  entered. 

Where,  under  said  act,  two  persons  signed  a  confession  of  Judgment  against 
themselves  and  two  others :  S9ld,  that  the  Judgment  entered  therson  being  TOid 
as  to  those  not  signing,  was  equally  so  as  to  those  signing;  and  that  the  au- 
thority being  to  enter  a  Judgment  against  four,  no  Judgment  thereunder  eoultf 
be  entered  against  a  less  number. 

The  paper,  of  which  a  copy  is  set  forth  in  the  opinion,  was  filed 
in  the  District  Court  of  the  Sixth  District,  on  the  twenty-seventh 
day  of  July,  1850. 

Whereupon  the  Court,  then  being  in  session,  entered  up  the 
following  order  in  the  minutes,  which  were  signed  by  the  Judge  at 
the  close  of  that  day's  proceedings,  viz. 

^^Chapin  v.  Robert  Thompson  et  al.  On  this  day  came  into 
Court  the  defendants,  by  their  attorney,  and  presented  their  writ- 
ten confession  of  judgment  in  favor  of  said  plaintiffs  in  the  sum  of 
fourteen  hundred  dollars,  with  interest  at  the  rate  of  five  per  cent- 
per  month  from  May  21st,  1860. 

"Whereupon  it  is  considered  and  adjudged  by  the  Court  that 
the  said  plaintiffs  do  have  and  recover  of  the  said  defendants: 
the  sum  of  fifteen  hundred  and  fifty-six  dollars  and  eleven  cents 
debt,  with  interest  thereon  at  five  per  cent  per  moolfa,  together 
with  the  cost  of  suit" 

An  entry  of  said  order  was  made  in  the  "Judgment  Book"" 
which  by  law  was  required  to  be  kept  for  the  entry  of  judgments. 
The  entry  in  the  Judgment  Book  is  not  signed  by  the  Judge,  any 
further  than  that  his  signature  appears  on  a  subsequent  page  of 
the  book,  between  which  and  the  page  of  the  entry,  several  other 
judgments  intervene. 

February  12th,  1861,  the  plaintiffs  applied  to  the  District 
Court,  and  obtained  leave  to  sue  out  execution  on  said  judgment 
Subsequently,  upon  proceedings  taken  on  part  of  the  defendants,, 
the  execution  was  set  aside,  upon  the  ground  that  the  judgment 
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was  ineffectual  to  support  it.  Whereupon  plaintiff  moved  the 
Court  to  enter  judgment  nunc  pro  tunc,  it  being  claimed  by  the 
plaintiff  that  the  warrant  of  attorney  and  the  minutes  of  the  Court 
furnished  a  sufficient  authorization  for  the  Court  to  render  per- 
fect by  its  judgment  what  had  been  by  accident  or  mistake  left 
defective.  This  application  was  refused ;  and  from  the  rulings  of 
the  Court  on  these  two  points  the  plaintiff  has  appealed. 
The  other  facts  are  sufficiently  stated  in  the  opinion. 

Tod  Robinson,  for  Appellants. 

I.  The  warrant  of  attorney  was  a  sufficient  power  to  authorize 
the  entry  of  judgment.  It  does  not  lie  with  the  debtor  to  take 
advantage  of  the  defects  of  his  own  statement.  Beekman,  AdmW, 
V.  Kirk,  15  Howard,  Pr.  R  231 ;  Griifin  v.  Mitchell,  2  Cow.  648 ; 
5  John's  Ch.  Eep.  329. 

"  The  object  of  requiring  the  statement  to  set  forth  the  facts  out 
of  which  the  indebtedness  arose,  was  to  give  protection  to  creditors 
against  judgments  which  parties  indebted  to  them  mi^t  otherwise 
confess  upon  sham  claims.  A  fuller  statement  mi^t  therefore  be 
necessary  as  against  creditors  than  as  against  the  debtor  on  th© 
judgment."  (3  Abbot's  Pr.  Rep.  376,  Note.  Clafiin  &  Saliers 
V.  Sanger,  31  Barb.  36.) 

A  judgment  against  two  persons,  by  confession  on  warrant  of 
attorney,  may  be  invalid  as  to  one  and  stand  good  as  to  the  other. 
(Silvers  et  al.  v.  Reynolds,  2  How.  [N.  J.]  E.  2Y5;  MatUaux 
▼.  St  Avhin,  2  W.  Blackstone,  1133 ;  Gerraro  v.  Boese  &  Saw- 
yer, 1  Dallas,  119.) 

II.  In  order  to  give  effect  to  a  judgment  by  confession  without 
action,  it  is  not  necessary  that  the  signature  of  the  Judge  should  be 
attached  thereto. 

The  reasoning  of  the  Court  in  7  Louisana  Eep,  469,  upon  a  sim- 
ilar provision  in  their  Practice  Act,  sustains  tiiis  view,  to  which 
appellant  calls  tlie  attention  of  the  Court. 

A  confession  of  judgment  is  the  act  of  the  party,  and  not  of  the 
Court;  the  signature  of  the  Judge  is  therefore  not  necessary.  (1 
TCelTy  [Goo.]  Rep.  559.) 

TIT.  The  Court  below  erred  in  refusing  to  allow  a  judgment  to 
be  entered  up  nunc  pro  lunc. 
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It  IS  customary  and  usual  to  enter  judgments  nunc  pro  tunc  as 
of  the  time  when  it  appears  from  the  record  that  the  plaintiff  might 
and  ought  to  have  judgment,  though  none  was  in  fact  rendered  at 
that  time,  "  that  the  delay  arising  from  the  act  of  the  Court  may 
not  turn  to  the  prejudice  of  the  party."  (1  Kelly,  Geo.,  K.  S. 
<)0,  and  the  cases  there  referred  to.) 

Here  the  record  shows  that  the  plaintiff  was  entitled  to  a  judg- 
ment, and  the  omission  of  the  Court  in  performing  a  mere  minis- 
terial act  will  operate  to  his  prejudice,  unless  the  record  should  be 
rendered  harmonious,  ftnd  that  which  is  imperfect  made  complete. 

Harrison  &  Estee,  also  for  Appellants. 

I.  The  signature  of  the  Judge  is  not  necessary  to  the  validity 
of  judgments  entered  mthout  action. 

In  the  case  of  Lanning  v.  Carpenter,  23  Barb.  Sup.  Court  R. 
402,  it  is  held  "  that  no  adjudication  in  fact  by  the  Court,  nor  the 
agency  of  any  Judge  of  the  Court,  is  required  in  entering  judg- 
ments by  confession.  The  Legislature  have  prescribed  the  judg- 
ment, and  directed  the  clerk  to  enter  it;  but  the  judgment  is  a 
judgment  of  the  Court  by  express  terms.  It  has  manifestly  all  the 
qualities,  incidents,  and  attributes  of  other  judgments,  and  is  to  be 
proceeded  with  and  upon  in  like  manner.  It  does  not  differ  from 
any  judgment,  except  in  the  mode  of  obtaining  it.  The  confession 
is  the  foundation  of  the  judgment,  and  no  judicial  action  is  con- 
templated." 

See,  also,  Russel  v.  Geyer  ei  al.,  4  Mo.  403.  It  is  there  hdid 
^*ihat  a  judgment  confessed  before  a  clerk,  under  the  statute,  is 
the  conclusion  of  law  on  a  contract  acknowledged  of  record/* 

Also  in  the  case  of  Pickett  £  Greig  v.  Thurston  et  al.,  2  Eng. 
401,  the  Court  say :  "An  entry  of  a  judgment  by  confession  is  a 
ministerial  and  not  a  judicial  act." 

In  the  case  of  Manning  v.  Dove,  10  Rich.  S.  C.  395,  held,  that 
^^  a  judgment  by  confession  on  sum  pro,  taken  during  vacation,  is 
valid  though  not  entered  on  the  journal." 

II.  But  if  the  judgment  should  have  had  the  signature  of  the 
Judge,  in  order  to  make  it  valid,  Ftill  a  party  cannot  be  made  to 
suffer  for  the  errors  or  o7ni.«sions  of  an  officer  of  the  Court,  when 
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such  error  does  not  affect  the  substantial  merits  of  the  case.  (See 
Need  v.  Berryhill,  4  How.  Pr.  R  16 ;  Andrews  v.  Branch  Bank, 
10  Alabama,  375.) 

John  Currey,  for  Bespondents. 

I.  The  entry  of  a  judgment  in  the  case  was  not  authorized  hj 
the  defendants,  or  any  or  either  of  them. 

By  the  Act  of  1850,  before  judgment  could  be  entered  on  con- 
fession, the  defendant  or  defendants  must  authorize  it  in  writings 
which  writing  had  to  specify  the  amount  for  which  judgment  might 
be  entered.  One  of  the  several  debtors  could  not  authorize  the 
entry  of  judgment  against  his  codebtors.  The  defendant  Thomp- 
son could  not  authorize  the  entry  of  judgment  against  Taylor;  nor 
could  Hewes  bind  Huntoon  to  a  judgment  by  his  assumed  authority 
and  confession ;  nor  could  Thompson  and  Hewes  become  bound  or 
concluded  by  a  judgment  on  a  confession  (even  were  it  complete 
in  form  and  detail  as  to  essential  facts)  executed  by  them  in  the 
names  of  all  the  defendants,  because  thereby  they  did  not  author- 
ize the  entry  of  judgment  against  any  of  their  number  less  than  the 
four  defendants.  {Manufacturer's  and  Mechamc's  Bank  v.  Cow- 
den,  5  Hill,  497) ;  Same  v.  Same,  3  Hill,  461 ;  Oee  v.  Lme,  16 
East,  592;  5att7  v.  Alderson,  7  Taunt  452.) 

In  Gee  v.  Lane,  Lord  Ellenborough,  0.  J.,  held  that  a  joint  war- 
rant of  attorney  given  to  enter  judgment  upon  a  joint  and  several 
bond  against  the  obligors,  would  not  authorize  the  entering  up 
judgment  against  one  of  them  alone.  The  same  doctrine  is  de- 
clared in  5  Hill,  500.  And  this  principle  is  involved  and  recog- 
nized in  CUy  of  Sacramento  v.  Duttlap,  14  Oal.  482. 

II.  The  denial  by  the  Court  of  the  motion  of  the  plaintiff  for 
judgment  nunc  pro  tunc,  as  of  the  twenty-seventh  day  of  July^ 
1850,  was  required  by  the  case  presented.  (Graham's  Prac  649; 
Branger  v.  Chevalier,  9  Cal.  172 ;  Morrison  v.  D(tpm>an,  8  Id.  266  j 
Sheldon  v.  Wright,  1  Selden,  523,  524;  Atkins  v.  Rinnan,  20 
Wend.  249 ;  Rea  v.  McEachron,  13  Id.  465 ;  Ford  v.  Wdlwor&,  IS 
Id.  449.) 

E.  B.  Crocker,  for  Bespondents  Hewes  and  Thompson. 


SUPREME  COURT— JULY  TERM,  1862.  685 

Chapin  V.  Thompson. 

I.  The  order  for  execution  was  properly  set  aside,  because 
there  was  no  judgment  on  which  to  found  it,  the  entry  of  judgment 
in  the  judgment  book  not  being  signed.  Whether  the  entry  is  valid 
for  anything  or  not,  it  is  clear  that  no  execution  could  issue  on  it 
until  it  was  signed.  (Wells  v.  Stout,  9  Cal.  407 ;  Bviler  v.  Lewis, 
10  Wend.  544 ;  Hammond  v.  Busk,  8  Abbott,  152 ;  Baine  v.  Dama, 
20  J.  E.  307.) 

II.  The  IMstrict  Court  did  not  err  in  refusing  to  enter  a  judg- 
ment nunc  pro  tunc. 

The  Court  could  not  judicially  know  that  the  signatures  to  this 
paper  were  genuine,  or  that  Hewes  and  Thompson  had  authority  to 
«ign  the  names  of  the  other  parties.  Th(»npeoiL  and  Taylor  were 
partners,  and  so  were  Hewes  and  Huntoon,  but  this  did  iioi  autlior- 
ize  them  to  sign  confessions  of  judgment  for  their  copartners. 
(Cram  v.  French^  1  Wend.  811 ;  Orazebrooh  v.  MeOreedie,  9  Id. 
437 ;  Morgan  v.  Richardson,  16  Missouri,  40^.) 

A  judgment  nunc  pro  tunc  can  only  be  entered  upon  some  entry 
of  record,  and  the  confession  is  not  a  matter  of  record.  {Morrison 
V.  Dapman,  3  Cal.  255;  10  Ala,  375.) 

An  authority  to  confess  judgment  "against  us*'  will  not  authorize 
the  entry  of  judgment  against  one,  even  though  the  other  be  dead. 
(1  Bacon  Abr.,  "Attorney,"  D.  490,  citing  Hunt  v.  Chamberlain, 
3  Halsted,  336.) 

When  a  contract,  joint  in  its  nature,  is  drawn  for  seyeral  named 
persons  to  sign  it,  it  has  no  binding  obligation  upon  either,  unless 
all  sign  it.  It  is  incomplete,  and  cannot  be  enforced  unless  signed 
by  all,  and  so  signed  as  to  be  the  act  of  all  and  eaeh.  ( Wood  v. 
Washburn,  2  Pick.  24;  Sharp  v.  U.  S.,  4  Watts,  21;  Beare  v. 
ParheTy  17  Mass.  591 ;  Johnson  v.  Ershine,  9  Texas,  1 ;  Fletcher 
V.  Austin,  11  Vt  447.) 

CoPK,  J.  delivered  the  opinion  of  the  Court — Fdeld,  C.  J.  and 
If OBTOK,  J.  concurring. 

The  questions  in  this  case  gr^w  out  of  certain  proceedings  based 
upon  a  paper  purporting  to  be  an  acknowledgment  of  indebtedness, 
authorizing  the  entry  of  a  judgment  by  confession.  The  paper  is 
dated  July  27th,  1860,  and  reads  as  follows:  "We,  Robert Thomp- 
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son,  John  Taylor,  David  Hewes  and  David  Huntoon,  defendants,, 
liereby  confess  and  acknowledge  that  there  is  now  justly  due  to 
Horatio  Chapin  the  sum  of  $1,400,  with  five  per  cent,  per  month 
interest  from  May  21st,  1850,  for  which  sum  of  money  we  hereby 
authorize  the  entry  of  a  judgment  against  us.  The  consideration 
for  said  indebtedness  is  a  promissory  note  for  the  above  amount,, 
made  and  delivered  to  said  Chapin  to  secure  him  for  so  much  money 
lent  and  advanced  by  said  Chapin  to  and  for  the  use  of  the  defend- 
ants." Then  come  the  signatures  of  the  parties;  the  name  of 
Taylor  being  signed  by  Thompson,  and  that  of  Himtoon  by  Hewes ; 
Thompson  and  Hewes  signing  for  themselves  also.  The  paper  thus 
signed  was  brought  into  Court,  and  on  motion  of  one  Johnson,  an 
order  was  made  directing  a  judgment  to  be  entered  for  the  amount 
therein  mentioned.  A  judgment  in  accordance  with  this  order  was 
thereupon  entered  by  the  Clerk  in  the  "  Judgment  Book,"  and  on 
tlie  twelfth  of  February,  1861,  an  execution  was  issued  upon  it  by 
order  of  the  Court.  Since  that  time,  various  orders  have  been 
made  annulling  the  entire  proceedings,  and  the  appeal  taken  ia 
from  these  orders. 

The  judgment  was  rendered  prior  to  the  adoption  of  our  present 
Practice  Act,  and  the  matters  in  controversy  are  to  be  detei*mined 
by  the  provisions  of  the  Act  of  1850.  In  order  to  obtain  a  judg- 
ment by  confession  under  that  act,  it  was  necessary  to  present  a 
statement  in  writing,  setting  forth  the  amount  for  which  the  judg- 
ment should  be  entered,  and  authorizing  the  entry.  If  the  confes- 
sion was  for  money  due^  it  was  necessary  to  state  concisely  the  facts 
out  of  which  the  indebtedness  arose,  and  show  that  the  sum  con- 
fessed was  justly  due.  The  application  was  to  be  made  to  the 
Court,  and  the  judgment  was  to  stand  upon  the  same  footing  as 
other  judgments  —  the  act  requiring  all  judgments  to  be  signed  by 
the  Judge.  The  judgment  was  to  be  signed  at  the  expiration  of 
four  days  after  the  entry;  and  until  signed,  no  execution  could  be 
issued  upon  it.  The  judgment  in  this  case  was  not  signed,  and 
upon  application  to  the  Court  the  proceedings  for  its  enforcement 
were  arrested  and  set  aside.  This  is  cx>mplained  of  as  erroneous  ; 
Dut  we  are  of  opinion  that  the  proceedings  were  illegal,  and  that  no 
error  was  committed  in  setting  them  aside.     The  authorities  cited 
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to  show  that  the  signing  was  unnecessary  are  not  in  point,  for  they 
arose  under  statutes  different  in  their  terms.  In  addition  to  these 
proceedings,  however,  the  Court  went  back  and  set  aside  the  judg- 
ment entry;  and  this  constitutes  another  of  the  alleged  errors. 
The  power  of  the  Court  to  set  the  entry  aside  is  not  questioned, 
and  as  it  had  not  been  signed,  we  think  an  objection  on  that  ground 
could  not  be  sustained.  The  matter  was  still  open,  and  whether 
the  Court  acted  properly  or  not  depends  upon  the  sufficiency  of  the 
authority  under  which  the  entry  was  made.  Our  opinion  upon  the 
subject  is  that  the  authority  was  not  sufficient,  and  we  regard 
the  warrant  of  attorney  as  ineffectual  for  any  purpose.  A  fatal 
objection  to  it  is  that  it  was  signed  by  two  of  the  defendants  only  — 
the  signatures  of  the  other  defendants  being  attached  without  their 
consent.  Of  course,  as  to  the  latter,  it  was  a  mere  nullity,  and  as 
no  judgment  could  be  entered  upon  it  against  them,  it  was  equally 
ineffectual  as  to  the  former.  The  maxim,  "  utile  per  inutile  non 
viiiatur/'  does  not  apply ;  for  the  only  judgment  for  which  there 
was  even  a  pretense  of  authority  was  a  judgment  against  all.  To 
give  validity  to  such  a  judgment,  it  is  necessary  that  all  should 
have  signed,  and  the  Court  had  no  power  to  enter  any  other.  The 
warrant  was  the  measure  of  its  authority ;  and  any  judgment,  other 
than  that  expressly  authorized,  would  have  been  coram  non  judice. 
The  signature  of  Thompson  and  Hewes  cannot  be  regarded  as 
authorizing  a  judgment  against  them  alone,  for  the  provisions  of 
the  paper  are  directly  to  the  contrary.  They  supposed  that  it  was 
competent  for  them  to  confess  a  judgment  against  their  codebtors  as 
well  as  themselves,  and  this  was  the  extent  and  limit  of  the  author- 
ity given.  The  rule  in  such  cases  is,  that  the  authority  must  be 
strictly  pursued ;  and  this  rule  has  been  r^eatedly  laid  down  and 
acted  upon  by  the  Courts.  (5  Hill,  497 ;  15  East.  592  ;^  7  Taunt. 
452.)  There  are  some  decisions  in  which  a  different  doctrine 
s^eems  to  have  prevailed,  but  we  are  unable  to  perceive  the  principle 
upon  which  they  rest. 

A  point  is  made  as  to  the  conclusiveness  of  the  record ;  the  min- 
utes of  the  Court-  reciting  that  the  defendants  appeared  by  their 
attorney,  etc.  It  is  contended  that  this  recital  precludes  any 
inquiry  as  to  the  execution  of  the  paper,  as  the  effect  would  be  to 


Digitized  by 


Google        — 


«88  SUPREME  COURT  — JULY  TERM,  1862. 

Chapin  V.  Thompson. 

impeach  the  record.     We  think,  however,  that  aa  the  record  is 
incomplete,  conclusive  force  is  not  to  be  given,  to  ita  recital,  and 
that  the  law  of  estoppels  does  not  apply. 
The  orders  appealed  from  are  affinned. 
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ACCESSORY. 
8ee  Witness,  4;  Cbiminal  Law,  8. 

ACKNOWLEDGMENT. 

!•  A  County  Clerk  may  attest  and  sign  as  County  Clerk  a  certificate  of  acknowl- 
edgment, affixing  thereto  the  seal  of  Court  of  which  he  Is  eg  officio  Clerk,  and 
the  seal  afllzed  with  Its  Inscription  will  sufflclently  designate  the  Court  of 
which,  in  that  particular  matter,  he  is  acting  as  Clerk.    Touchard  ▼.  Croto,  160. 

8.  The  authority  of  a  Deputy  County  Clerk,  In  taking  and  certifying  to  acknowl- 
edgments of  conveyances.  Is  coSztenslye  with  that  of  his  principal.     Id. 

S.  Where  the  transcript  on  appeal  contains  what  purports  to  he  a  copy  of  a  certificate 
of  acknowledgment,  made  hy  a  Deputy  County  Clerk,  the  attesting  clause  of 
Which  recites  that  the  seal  of  Court  Is  thereto  aflized,  and  In  the  margin  oppo- 
site is  the  word  "  seal  *'  embraced  In  brackets.  It  will  be  presumed,  nothing 
appearing  to  the  contrary,  that  the  seal  afllzed  to  the  original  instrument  is  of 
the  Court  of  which  the  attesting  officer  was  Clerk.     Id. 

4.  A  certificate  of  acknowledgment  to  a  conveyance  made  In  1862,  was  in  Its  form 
correct  and  was  attested  as  follows :  "  Witness  my  hand  and  seal  of  Court 
affixed  at  office,  this  thirtieth  day  of  July,  A.  D.  1852.  John  A  Brewster, 
Deputy  County  Clerk  of  Sonoma  county,"  with  the  proper  seal  of  Court 
affixed:  Held,  that  the  certificate  was  sufficient,  and  entitled  the  conveyance 
to  record.    Id, 

ACTION. 

1.  ktk  action,  under  section  three  hundred  and  ten  of  the  Practice  Act,  may  be 
maintained  against  one  in  possession  of  an  office  to  which  he  has  not  been 
duly  elected,  who  holds  a  certificate  of  election  proper  in  form  from  the  board 
of  election  canvassers.     People  v.  Jones,  60. 

See  JuDOMEXT,  4 ;  Equity,  9,  10 ;  Tbial,  8,  4. 
Vol.  XX.— 44 
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ADMINISTRATOR. 

1.  A  resignatioii  li  not  a  matter  absolutely  In  the  power  of  an  administrator,  to 

be  made  at  any  time  he  may  choose.  The  statute  only  confers  upon  him  m 
conditional  right  to  resign,  and  the  statutory  conditions  must  be  complied  witlw 
or  dispensed  with  by  the  Court,  before  a  resignation  tendered  will  take  effect. 
Baynes  T.  Meeks,  288. 

2.  The  appointment  of  a  new  administrator  —  the  former  administrator  not  haTin^ 

been  removed  nor  his  resignation  accepted  —  Is  a  void  proceeding.    Id, 
8.  An  existing  administrator  is  not  removed,  simply  by  force  of  the  appointment  of 
another  person  as  administrator.     The  office  must  first  become  vacant  before 
a  second  appointment  can  be  made.     Id. 

4.  Where  the  law  does  not  declare  the  vacancy  as  a  consequence  flowing  from  a  par- 
ticular event,  a  revocation  of  the  letters  of  the  first  administrator  —  he  belng^ 
still  living  —  is  essential  to  the  appointment  of  another  person  to  succeed  him. 
The  only  competent  proof  of  a  revocation  of  letters  in  such  case  is  an  order 
of  the  Court  directing  it.    Id, 

6.  By  our  statute  there  are  only  two  classes  of  administrators,  special  and  general  ; 
and  no  such  officer  as  an  "  administrator  de  honi$  non  "  is  known  to  our  law. 
When  the  authority  of  a  general  administrator  is  terminated,  and  a  new  one 
appointed,  the  latter  takes  the  place  of  the  first  —  succeeds  to  the  office,  clothed 
with  the  same  powers,  and  subject  to  the  same  restrictions  —  and  when  he  in- 
vokes the  action  of  the  Court,  must  institute  the  same  proceedings,  and,  so  far 
as  he  is  able,  must  make  a  similar  showing.    Id, 

AFFIRMED. 

1.  Burgoyne  v.  BupervUws  of  San  Franciaoo  (6  Cal.  9)   and  Phelan  T.  The  Ooimtp 

of  San  Francisco,  (6  Cal.  631)  upon  the  point  that  Courts  of  Sessions  cannot 
be  invested  with  other  than  Judicial  functions,  by  Phelan  v.  San  Francisco,  38. 

2.  Davidson  v.  DaXlas,  (15  Cal.  75)   as  to  the  conclusiveness  upon  a  second  appeal 

of  a  previous  ruling  In  the  same  case  by  the  Appellate  Court  on  a  former 
appeal,  by  Phelan  v.  San  Francisco,  39. 

8.  Marysvme  v.  Buchanan  (3  Cal.  214)  and  McMillan  v.  Richards,  (12  Cal.  467) 
upon  the  point  that  in  an  action  tried  by  the  Court  without  a  Jury  Judgment 
may  be  entered  in  vacation,  by  People  v.  Jones,  51. 

4.  Preston  v.  Kehoe,  (15  Cal.  315)  as  to  possession  of  public  land  by  commencing 
to  inclose  it,  by  Cummins  v.  Scott,  83. 

Ok  People  V.  Butler,  (8  Cal.  435)  that  an  Indfctment  may  legally  be  found  by  a 
less  number  of  grand  Jurors  than  the  full  panel,  by  People  v.  Oatewood,  146. 

6.  Smith  V.  Richm^md  (19  Cal.  467)  and  Barringer  v.  Warden,  (12  Id.  811)   upon 

the  point  that  the  defense  of  the  Statute  of  Limitations  may  be  presented  toy 
demurrer,  by  Mason  v.  Oronise,  211. 

7.  Can  V.  Hastings   (3  Cal.   179)   and  Stafford  ▼.   Lick,   (7  Id.  474)   that  a  deed 

executed  before  the  passage  of  the  Act  concerning  Conveyances  must,  in 
order  to  prevail  against  a  subsequent  deed  taken  in  good  faith,  and  for  a 
valuable  consideration,  be  first  recorded,  by  Clark  T.  Troy,  219. 

8.  People  V.  Lahra,  (5  Cal.  183)   that  where  two  are  Jointly  indicted  for  felony^ 

each  is  a  competent  witness  for  the  other,  by  People  v.  Xetcberry,  439. 
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9.  Peoiile  T.  Beans,  (10  Cal.  68)  thai  an  accessory  charged  in  an  Indictment  tor 
murder  as  an  alder  and  abettor  may  he  convicted,  although  the  principal  be 
acquitted,  by  People  t.  Newberry,  480. 

10.  Hart  V.  Bumeti,  (15  Cal.  680)  cited  and  followed  upon  the  following  points: 

That  the  city  of  San  Francisco  succeeded  to  the  rights  of  the  pueblo  of 
Terba  Buena  In  the  lands  of  the  pueblo;  that  these  lands  were  held  in 
trust  for  the  public  use  of  the  city;  that  they  were  not,  either  under  the  old 
Goremment  or  the  new,  the  subject  of  seizure  and  sale  under  execution ;  that 
the  title  of  the  city  was  unaffected  by  sales  of  the  Sheriff  under  executions 
against  her;  and  that  a  defendant  In  ejectment,  relying  solely  upon  his  posses- 
sion, may  set  up  the  invalidity  of  such  sales,  or  of  the  title  derived  therefrom, 
in  defense  to  the  action,  In  Fulton  v.  Hanlouc,  450. 

11.  Waehlnum  ▼.  Alden,  (5  Cal.  468)  as  to  admissibility  of  a  party  as  a  witness,  by 
Saeterly  t.  Baeaignano,  489. 

12.  Weeten  v.  The  Bear  River  and  Auburn  Water  and  Mining  Co.,  (6  Cal.  425) 
as  to  the  liability  of  shares  of  stock  in  a  corporation  to  be  taken  in  execution 
by  a  creditor  when  assigned  but  not  transferred  on  the  books  of  the  corpora- 
tion, hy  Naglee  ▼.  Paoifto  Wharf  Co.,  529. 

It.  Bparke  T.  Heee,  (15  Cal.  186)  that  the  vendor  of  real  property  who  retains  the 
title  has  a  lien  npon  the  property  for  the  unpaid  purchase  money,  by  Taylor  y. 
MoKinney,  618. 

AGENT. 

1.  An  agent  or  servant  having  the  care  of  real  estate  cannot  be  considered  as  a  ten- 
ant at  will  of  his  principal  or  master.  The  adoption  of  such  a  principle 
would  lead  to  very  inconvenient  results,  and  would  give  to  servants  and  agenta 
novel  and  embarrassing  powers  over  employers  and  their  property.  Mitchell 
T.  Davie,  46. 

See  Ratification,  1,  2 ;  Cobpobation,  2,  8. 

AGREED  CASE, 
flee  Tbial,  8,  4. 

APPEAL. 

1«  In  determining  whether  the  "matter  in  dispute"  li  sufficient  to  give  to  the 
Supreme  Court  Jurisdiction  of  an  appeal,  the  costs  of  the  action  cannot  be 
considered.  Costs  are  merely  Incidental  to  the  action,  and  constitute  no  part 
of  the  matter  in  dispute.    Yotan  v.  Reeee,  80. 

2.  To  give  this  Court  Jurisdiction  of  an  appeal  in  an  action  simply  for  money  or 

damages,  where  no  question  as  to  the  legality  of  a  tax,  toll  or  municipal  line 
is  involved.  If  the  appeal  is  by  the  defendant,  the  Judgment,  exclusive  of  costs, 
must  exceed  two  hundred  dollars;  if  the  appeal  Is  by  the  plaintiff  and  the 
verdict  is  for  the  defendant,  it  will  be  sufficient  if  the  amount  claimed  by 
the  complaint  exceeds  that  sum;  if  the  appeal  Is  by  the  plaintiff  and  the 
verdict  is  for  him,  the  difference  between  Its  amount  and  that  claimed  must 
exceed  that  sum.  Id, 
S.  When  the  Supreme  Court  has  obtained  Jurisdiction  of  the  case  by  appeal  from  a 
sufficient  Judgment,  it  can  then  correct  the  costs,  which  are  inserted  in  the- 
judgment,  as  to  any  item  which  is  improperly  charged.     Id. 
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4.  Where  an  appeal  from  a  judgment  of  the  County  Court,  rendered  on  appeal  from 
a  Justice's  Court,  is  taken  after  the  lapse  of  more  than  ninety  days  from  th« 
rendition  of  the  Judgment,  the  Supreme  Court  haa  no  Jnriadictlon  of  tlie  case. 
DooUng  v.  Moore,  141. 

0.  The  Supreme  Court  cannot  enlarge  the  time  fixed  by  statute  for  taking  an 
appeal.     Id. 

6.  Where,  in  an  action  to  recover  two  hundred  dollars  for  professional  services. 
Judgment  was  rendered  for  the  amount  claimed  and  costs,  and  ten  dollars 
percentage,  and  defendant  appealed :  Held,  that  neither  the  costs  nor  per- 
centage constituted  any  part  of  the  matter  in  dispute,  and  that  the  Saprem<> 
Court  had  no  Jurisdiction  of  the  appeal.     ZahrUkie  v.  Torreif,  178. 

7.  The  Supreme  Court  has  no  Jurisdiction  in  a  case  brought  on  a  money  demand  for 
less  than  two  hundred  dollars,  which  does  not  Involve  the  legality  of  a  tax. 
toll,  Impost  or  municipal  fine,  although  the  enforcement  of  a  mechanic's  lien 
or  the  foreclosure  of  a  mortgage  by  which  the  demand  Is  secured  Is  sought 
In  the  same  case.    Poland  v.  Garrigan,  174. 

8.  Where  an  appeal  is  taken  from  the  Judgment  and  from  an  order  refusing  a  new 
trial,  and  the  statement  on  appeal  from  the  Judgment  is  not  prepared  within 
the  statutory  time,  and  the  statement  on  appeal  from  the  order  refusing  a 
new  trial  is  not  agreed  to  by  the  parties  or  their  counsel,  or  settled  by  the 
Judge  who  tried  the  cause,  nothing  but  the  Judgment  roll  will  be  considered  by 
the  appellate  Court.    Mclniyre  v.  WUlis,  111. 

9.  A  previous  ruling  of  the  appellate  Court  upon  a  point  distinctly  made,  is  only 

authority  in  other  cases,  to  be  followed  and  affirmed,  or  to  be  modified  or 
overruled,  according  to  its  intrinsic  merits;  but  In  the  case  in  which  It  is 
made,  it  is  a  final  adjudication,  and  constitutes  upon  a  new  trial  or  a  second 
appeal,  the  law  of  the  case.     Leese  v.  Clark,  387. 

10.  The  Supreme  Court  has  no  appellate  Jurisdiction  over  its  own  Judgments;  It 
cannot  review  or  modify  them  after  the  case  has  once  passed,  by  the  issuance 
of  the  remittitur,  from  its  control.  When  a  new  trial  is  ordered,  and  the 
order  is  based  upon  a  decision  determining  the  principles  of  law  which  govern 
the  action,  that  determination  Is  no  less  final  and  conclusive  in  regard  to  the 
points  passed  upon,  than  is  a  decision  which  leads  to  the  affirmance  of  a 
Judgment.  The  new  trial  must  be  conducted  In  accordance  with  the  prin- 
ciples thus  determined ;  and  when  thus  conducted,  no  error  can  be  alleged 
In  the  action  of  the  Court  below.    Id. 

11.  This  doctrine  applies  equally  to  actions  of  ejectment,  as  to  actions  of  any  other 
character,  and  is  not  affected  by  the  public  nature  of  the  questions  involved, 
or  by  any  considerations  as  to  their  general  importance.    Id. 

12.  The  doctrine  of  previous  decisions  as  to  the  conclusiveness,  on  a  second  appeal. 

of  a  decision  upon  points  of  law  made  by  this  Court  in  the  same  case  on  a 
former  appeal,  recognised  and  applied.    Boule  v.  Ritter,  522. 

18.  In  the  opinion  upon  a  former  appeal  of  the  case  at  bar^  the  Supreme  Court  used 
the  following  language :  "  If  the  contractors  did  the  work  (meaning  certain 
extra  work)  with  the  knowledge  of  Ritter,  and  after  Ritter's  mortgage,  and 
Ritter  interposed  no  objection,  then  we  think,  under  the  contract  l>etween 
Howard,  Miller  and  Dawes,  it  would,  in  equity,  be  a  charge  upon  the  mort- 
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gaged  property.  Otberwlse,  It  would  not/'  and  reversed  the  Judgment,  and 
remanded  the  cante  "for  the  purpose  of  determining  this  sole  question  ac- 
cording to  the  principles  of  this  opinion.**  Heldy  that  on  the  second  trial, 
the  knowledge  of  Ritter  was  a  fact  to  be  litigated  and  determined,  as  well  as 
whether  or  not  he   interposed   objections.     Id. 

14.  And  it  further  appearing  that  this  Court  had  before  It,  on  the  former  appeal,  all 
facts  necessary  to  determine  the  question  of  constructlye  knowledge  on  the 
part  of  Ritter :  Held,  that  the  question  for  determination  upon  the  new  trial 
awards  was  as  to  his  (Ritter*s)   actual  knowledge.    Id. 

10.  Where  an  appeal  is  taken  to  the  Supreme  Court  from  a  decision  of  a  Justice's 
Court,  upon  a  case  submitted  on  an  agreed  statement  without  action,  undar  th« 
three  hundred  and  seventy-seventh  section  of  the  Practice  Act,  the  transcript 
OB  appeal  must  contain  a  copy  of  the  affldavit  required  by  the  same  section, 
showing  the  reality  of  the  controversy  and  good  faith  of  the  proceeding. 
MelloU  V.  Cha*ne,  679. 

16.  Where,  instead  of  this  affidavit,  the  record  only  showed  an  allegation  in  the  agreed 
statement  on  appeal  that  the  cause  was  heard  in  the  Court  below  on  an  agreed 
statement  of  facts,  ^*  and  the  affidavit  of  the  defendant  that  the  controvercy 
was  real,"   the  appeal  was  dismissed.     Id, 

See  JuBiSDiCTioN,  4;  Practicb,  7-9. 

APPOINTMBNT. 
Bee  Opficb  and  Opficvb,  4  6 ;  Adm iNiBTfiATOB,  2-4. 

ASSIGNOR  AND  ASSIGNEE. 
See  Svr-OFF,  3;  Mobtoaob,   1;   Vendob  and  Vbndbb,   1;  Cobpobation,  L 

ATTACHMENT. 
See  Evidbnce,  4-6. 

ATTORNEY. 

1.  The  Act  of  March  2d,  1869,  amending  the  Act  of  1851,  concerning  attorneys 

and  counselors  at  law,  does  not  empower  the  District  Court,  or  any  other  Court, 
to  strike  an  attorney  and  counselor  from  the  rolls,  because  the  grounds  of  any 
motion  he  may  make  are  not  supported  by  the  facts  of  the  case.  Fletcher  v. 
Daingerfleld,  427. 

2.  Where  the  facts  which  are  supposed  to  establish  misconduct  in  an  attorney  are 

susceptible  of  explanation,  showing  them  consistent  with  professional  propriety, 
the  District  Court  has  no  power  to  adjudge  the  attorney  guilty  of  contempt, 
and  to  strike  him  from  the  rolls,  without  affording  him  an  opportunity  for 
explanation.     Id, 

8.  An  attorney,  by  his  admission  as  such,  acquires  rights  of  which  ho  cannot  be 
deprived  at  the  mere  discretion  of  a  Court.    Id. 

4.  No  Court  can  adjudge  any  man,  whether  counselor  or  layman,  infamous ;  and  to 
Incorporate  Into  an  order  pronouncing  an  attorney  guilty  of  contempt  an  ad- 
judication that  he  is  infamous,  la  without  precedent  and  wholly  Illegal.     Id. 
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BAIL  BOND. 

1.  Where,  In  a  criminal  proceeding,  a  JuBtlce  of  the  Peace  ezacta,  and  the  defendants 

give,  a  security  in  the  form  of  a  bond  on  appeal  which  the  statute  does  not 
require,  no  liability  results  from  Its  execution.    People  y.  Cabatmet,  525. 

2.  A  Justice  of  the  Peace,  on  conviction  of  certain  parties  of  the  offense  of  fraudu- 

lent  and  malicious  mischief,  rendered  a  Judgment  imposing  a  fine,  and  in  de- 
fault of  payment  imprisonment  in  the  county  Jail.  For  the  purpose  of  per- 
fecting an  appeal,  defendants  gave  a  bond  reciting  a  money  Judgment  (of  the 
same  amount  as  the  fine)  and  binding  the  sureties  for  its  payment,  and  setting 
forth  substantially  the  conditions  required  in  an  undertaking  on  appeal  to 
the  County  Court  in  ciyil  cases :  Held,  in  an  action  against  the  sureties  on  the 
bond,  after  affirmance  of  the  Justice's  Judgment,  that  the  instrument  was  not 
authorised  by  the  statute,  and  that  no  actl<m  could  be  maintained  upon  It. 
Id. 

BOARD  OF  SUPBRYISORS. 
Bee  ICuKiciPAL  Cobpobations,  1,  2 ;  Mandamus,  4-6 ;  Contbact,  9. 

\  CONFESSION. 

See  BviDBNCB,  1,  2. 

CONFESSION  OF  JUDGMENT. 
See  Jddombnt,  14-18. 

CONSIDERATION. 
See  MOBTGAGV,  7. 

CONSTITUTIONAL  LAW. 

1*  Under  the  Conitltntlon  and  laws  of  the  United  States,  an  appointment  by  the  Col- 
lector of  an  Inspector  of  a  port  within  his  district  requires  for  Its  Talldity 
the  approval  of  the  head  of  the  Treasury  Department,  and  until  the  appoint- 
ment has  been  so  approved,  the  appointee  is  not  an  officer  of  the  United  States 
Government  within  the  meaning  of  the  prohibitory  provisions  of  the  State 
Constitution.    People  v.  Turner,  142. 

t,  Hie  eighth  section  of  article  five  of  the  Constitntion  by  its  terms  only  applies  to 
those  cases  of  vacancies  for  filling  which  no  other  mode  Is  provided  "by  the 
Constitution   and   laws,"   and  has   no  application   to   vacancies   the  mode  of 
filling  which  Is  provided  by  the  law  of  1851.     Wetherbee  v.  Oazneau,  508. 
Bee  Tazsb,  4-14;  Pbacticb,  5;  San  Fbancisco,  9,  10. 

CONTEMPT. 
Bee  Attobnbt,  1,  4;  Witness,  9^ 

CONTINUANCE. 
Bee  Pbacticb,  21. 

CONTRACT. 

1.  BatlfleatloB  Is  equivalent  to  a  previous  authority.  It  operates  upon  the  contract 
In  the  same  manner  as  though  the  authority  to  make  the  contract  had  existed 
originally.    Zottman  v.  San  Frunciaco,  96. 
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2.  Th«  power  to  ratify  necessarily  supposes  the  power  to  make  tbe  contract  In  th» 
first  Instance;  and  the  power  to  ratify  In  a  plyen  mode,  supposes  the  power 
to  contract  In  the  same  way.    Id. 

Z,  Thus,  where  the  charter  of  a  municipal  corporation  authorizes  a  contract  for  work 
to  be  given  only  to  the  lowest  bidder,  after  notice  of  the  contemplated  work  In 
the  public  Journals,  a  contract  made  In  any  other  way  —  that  Is,  given  to  any 
other  person  than  such.  lowest  bidder  —  cannot  be  subsequently  affirmed.  The 
corporate  authorities  cannot  do  retroactively  what  they  are  prohibited  from 
doing  originally.    Id, 

4.  Where  work  Is  performed  by  one,  the  benefit  of  which  Is  received  by  another,  In 
order  that  the  doctrine  of  liability  upon  an  implied  contract  may  be  applied, 
there  must  not  only  be  no  restrictions  Imposed  by  the  law  upon  the  party 
sought  to  be  charged  against  making  in  direct  terms  a  similar  contract  to  that 
which  Is  Implied,  but  the  party  must  also  be  In  a  situation  where  he  is  en- 
tirely free  to  elect  whether  he  will  or  will  not  accept  the  work,  and  where 
such  election  will  or  may  Influence  the  conduct  of  the  other  party  with  ref- 
erence to  the  work  Itself.    Id. 

5.  The  mere  retention  aiHitMe  of  the  benefit  resulting  from  the  work,  where  no  such 
power  or  freedom  of  election  exists,  or  where  the  election  cannot  Influence 
the  conduct  of  the  other  party  with  reference  to  the  work  performed,  does 
not  constitute  such  evidence  of  acceptance  that  the  law  will  imply  therefrom 
a  promise  of  payment.    Id. 

^  Any  agreement  respecting  Government  contracts  to  be  awarded  to  the  lowest 
bidder,  which  tends  to  deprive  the  Government  of  the  advantage  of  competi- 
tion In  the  bidding,  is  unlawful  and  void.    Swan  v.  Ohorpenning,  182. 

7.  An  agreement  not  to  bid  upon  a  contract  which  Is  to  be  awarded  to  the  lowest 
bidder,  and  an  agreement  to  withdraw  a  bid  already  made,  are  obnoxious  to 
the  same  legal  objections.     Id. 

8.  8.,  having  put  in  a  bid  for  carrying  the  malls  over  a  certain  route,  agreed  with 
C.  to  withdraw  his  bid  and  use  his  influence  to  induce  the  Government  to  give 
to  C.  a  contract  for  a  longer  route,  including  the  one  bid  upon,  on  considera- 
tion that  if  C.  obtained  the  contract,  S.  should  have  an  Interest  in  it,  or  be 
paid  an  equivalent  pecuniary  compensation :  Held,  that  the  contract  was  void 
as  against  public  policy.    Id. 

1).  A  demand  for  printing  the  delinquent  tax  list,  under  a  contract  made  with  the 
Board  of  Supervisors,  is  not  a  demand  legally  chargeable  against  the  County, 
by  reason  of  a  want  of  authority  In  the  Board  to  make  the  contract.  Keller 
V.  Hyder,  503. 

10.  A  ratification  of  a  contract  made  by  an  agent  professing  to  act  therein  for  the 
principal,  but  not  having  authority  for  such  purpose,  must,  in  order  to  bind  the 
principal,  be  made  by  him  with  a  knowledge  of  the  terms  of  the  contract  and 
the  material  facts  affecting  it.     Blen  v.  Bear  River  d  A.  W.  d  M.  Co.,  503. 

11.  A  ratification  amounts  in  itself  to  presumptive  evidence  of  everything  necessary 

to  sustain  it.  It  supposes  a  knowledge  of  the  thing  ratified,  and  In  the  case  of  a 
contract  the  inference  from  the  ratification  Is  that  Its  terms  were  known  ;  and 
to  rebut  this  Inferencfc,  evidence  of  mistake  or  misapprehension  is  required. 
Id. 
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See  MuKxciPAL  Cobpobattov,  1,  2 ;  Pleading,  2 ;  Nonsuit,  1-8 ;  Cobpobatiok,  2-5 ; 
Pbaud  and  Statutb  of  Frauds,  2;  Patmbnt,  1,  2;  Vindob  and  Vbndbb,  2; 
MiSTAKB,  1,  2;  Sam  Fbancisco,  7,  9;  Hoicbstbad,  4. 

CONTRIBUTION. 
See  BUBETT,  1-4 ;  Equitt,  7. 

CORPORATION. 

1.  An  assign ment  of  shares  of  stock,  In  a  corporation  formed  nnder  the  Act  of  1853, 

by  a  mere  deliyery  of  the  certificate  of  stock  without  a  transfer  on  the  books 
of  the  corporation,  is  Inyalld  as  against  a  sabsequent  purchaser  of  the  stock 
at  sale  on  execution  against  the  assignor,  without  notice  of  the  assignment. 
Naglee  v.  Pacific  Wharf  Co.,  529. 

2,  l%e  president  of  a  private  corporation  has  no  authority  by  virtue  merely  of  his 

official  position  to  make  contracts  blading  the  corporation,  except  in  relation 
to  matters  arising  In  the  ordinary  course  of  the  business  of  the  corporation. 
Blen  T.  Bear  River  A  Auburn  W.  A  M,  Co.,  602. 

8.  Where  a  corporation  is  engaged  in  the  business  of  conyeying  water  through 
ditches  for  sale  to  miners,  a  purchase  of  additional  ditch  property  with  a  view 
of  extending  the  operations  of  the  company  is  not  a  matter  within  the  ordinary 
course  of  business  of  such  corporation,  and  its  president,  as  such,  has  no  author- 
ity to  bind  the  corporation  by  a  contract  for  such  purchase.    Id, 

4.  N.  the  president,  and  also  one  of  the  trustees  of  a  corporation,  made  on  its  behalf 
a  written  contract  for  the  purchase  of  certain  ditch  property,  and  immediately 
thereafter  participated  in  a  meeting  of  the  trustees,  at  which  he  made  a  written 
report  stating  that  he  had  purchased  the  property,  and  stating  partially,  but 
not  fully,  the  terms  of  the  contract,  upon  which  the  trustees  by  a  vote  ratified 
the  report  and  proceedings:  Eeld,  that  the  Board  must  be  presumed  to  have 
known  the  terms  of  the  contract  which  it  ratified ;  that  this  presumption  could 
only  be  overcome  by  evidence  to  the  c<mtrary ;  that  the  facts  presented  did  not 
show  a  want  of  knowledge,  but  that  from  the  presence  and  participation  of  N. 
actual  knowledge  by  the  Board  was  rather  to  be  inferred.    Id. 

6.  Whether,  when  knowledge  of  facts  by  the  Board  of  Trustees  of  a  corporation  is 
necessary  to  the  validity  of  their  action,  knowledge  shown  in  one  of  the 
trustees  present  and  participating  in  the  action  will  affect  the  whole  Board? 
^-  Query,    Id, 

COSTS. 

See  Pbacticb,  IS;  Appeal,  1-S,  8, 

COUNTY  TREASURER. 

1.  Under  the  Act  of  1850.  concerning  the  office  of  County  Treasurer,  and  that  of 
1857,  concerning  county  warrants,  a  County  Treasurer  is  not  required  to  pay 
all  warrants  which  the  County  Auditor  may  draw  upon  him,  but  only  such  as 
are  founded  on  an  order  made  by  the  Board  of  Supervisors  for  payment  of  a 
demand  legally  chargeable  against  the  county  and  allowed  by  the  Board. 
Keller  v.  Hyde,  593. 
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COURTa 

1.  In  a  proceeding  commenced  by  the  State  in  a  District  Court,  for  the  purpose  of 
setting  aside  a  decree  of  the  Probate  Court  establishing  the  validity  of  a  will,  it 
is  not  important  to  decide  whether  the  period  of  one  year  fixed  as  the  time 
wltbin  which  persons  interested  may  appear  and  contest  the  probate  Is  a  limi- 
tation which  runs  against  the  State ;  as  the  only  effect  of  holding  that  it  does- 
not«  would  be  to  authorize  the  State  to  institute  such  proceeding  in  the  Pro- 
bate Court,  but  not  to  confer  any  new  jurisdiction  upon  the  District  Court* 
Biate  t.  MoOlynn,  233. 

See  JuBiSDicTioN,  1.  0,  8. 

CRBDITOE  AND  DBBTOE. 
Bee  Fbaud  and  Statdtb  of  Frauds,  1« 

CRIMINAL  LAW. 

1.  Under  the  provisions  of  sections  four  and  fire  of  the  Criminal  Practice  Act,  dis- 

tinguishing felonies  and  misdemeanors,  siny  offense  which  may  be  or  is  liable* 
to  be  punished  by  death  or  imprisonment  in  a  State  prison,  is  a  felony ;  anC 
any  offense  which  is  not  liable  to  such  punishment  —  that  is,  for  which  that 
grade  of  punishment  cannot  under  any  circumstances  be  inflicted  —  la  a  mis- 
demeanor.   People  V.  War,  117. 

2.  Although  the  offense  charged  in  an  indictment  may,  in  the  discretion  of  the  Court 

in  any  particular  case,  be  only  punished  by  a  fine,  yet  if  the  offense  is  one 
which  is  liable  to  be  punished  by  imprisonment  in  the  State  prison,  it  must  be 
prosecuted  with  the  forms  and  solemnities  of  a  crime  of  the  grade  of  a  felony. 
id, 

8  On  a  trial  for  murder,  an  instruction  which  embraces  the  proposition  that  a  party 
may,  in  his  defense  against  an  assault,  inflict  a  mortal  wound  with  a  dangerous 
weapon,  and  be  acquitted  of  all  offense,  provided  he  did  not  intend  to  cause- 
death,  without  reference  to  any  circumstances  making  the  giving  of  such  a 
wound  necessary,  or  showing  that  he  had  in  good  faith  endeavored  to  decline 
any  further  struggle,  is  erroneous  and  should  be  refused.  People  v.  Gatewoodr 
146. 

4.  The  proceeding  under  section  twenty-one  of  the  Act  concerning  Crimes  and 
Punishments,  to  determine  the  degree  of  the  crime  of  murder  after  a  plea  of 
guilty,  is  not  a  trial,  nor  has  the  defendant  any  right  to  have  that  question 
determined  by  a  jury.    People  v.  NoU,  164. 

6.  It  is  not  necessary  in  this  proceeding  that  the  examination  of  witnesses  should  be 
at  the  same  time,  or  on  the  same  day,  as  the  entry  of  the  plea  of  guilty;  nor 
Is  It  necessary  that  any  time  should  elapse  between  the  determination  by  the 
Court  of  the  degree  of  the  crime  and  the  pronouncing  of  the  Judgment     Id. 

6.  In   the   proceeding  by   the  Court   upon   a  plea   of  guilty   to  an    Indictment   for 

murder  to  determine  the  degree  of  the  crime,  it  is  not  necessary  that  the 
determination  should  be  expressed  in  any  particular  form.  Any  decision  or 
Judgment  which  shows  the  conclusions  derived  from  the  examination  is  t\  com- 
pliance with  the  statute.     Id. 

7.  On  trial  for  larceny,   the  Court  instructed  the  jury  that  "  Where  goods,  shown 

to  have  been  feloniously  taken  from  the  owner,  are,   Immediately  after  such 
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felonious  taking,  found  In  the  possession  of  a  party,  tbe  burden  of  proof  Is 
thrown  upon  the  party  of  explaining  such  possession  and  the  manner  In  which 
he  acquired  such  goods :  "  Held,  that  the  Instruction  was  erroneous,  as  con- 
veying the  idea  that  possession,  unexplained,  was  of  Itself  sufficient  to  author- 
ise a  conylctlon.    People  y.  Ah  Ki,  177. 

S,  M.  and  N.  were  Indicted  Jointly  for  murder  —  M.  as  principal  and  N.  as  acces- 
sory —  the  indictment  showing  in  its  statement  of  the  commission  of  the  of- 
fense  that  N.  was  an  aider  and  abettor,  and  as  such  charged  as  accessory.  The 
principal  was  first  tried  and  convicted  of  manslaughter,  and  N.  on  his  trial 
introduced  the  record  of  this  conviction  and  moved  thereon  for  his  discharge, 
on  the  ground  that  there  could  be  no  accessory  to  manslaughter:  Held,  that 
the  record  had  no  such  effect;  that  under  our  statute  an  accessory  who  Is 
charged  as  an  alder  and  abettor  may  be  convicted,  although  the  principal  be 
acquitted.     People  v.  Neioherry,  4S9. 

1).  On  a  trial  under  an  Indictment  for  murder,  the  defendant  Is  presumed  to  be  sane 
until  the  contrary  Is  made  to  appear;  and  his  Insanity,  If  relied  upon  as  a 
defense,  must  be  established  aflirmatively  by  a  preponderance  of  proof.  People 
Y.  Myen,  518. 

10.  An  instruction  asked  by  defendant  on  a  trial  for  murder,  to  the  effect  that  If  the 
evidence  created  a  reasonable  doubt  In  the  minds  of  the  Jury  as  to  the  sanity 
of  the  defendant  at  the  time  he  committed  the  act,  he  should  be  acquitted^ 
was  properly  refused.    Id, 

See  Bail  Bond,  1,  2;  Indictment,  1-6;  Bvidbnch,  8. 

DAMAGES. 

1.  Exemplary  or  vindictive  damages  cannot  be  recovered  for  s  trespass  not  ma- 
licious In  its  character.    a€lden  v.  Caehman,  56. 

S.  Where  C,  acting  under  the  advice  of  attorneys,  had  obtained  a  Judgment  against 
H.,  which  was  void  by  reason  of  a  want  of  Jurisdiction  of  the  person  of  H., 
and  in  ignorance  of  the  invalidity  of  the  Judgment,  caused  ezecntion  to  be 
issued  and  levied  upon  the  Interest  of  H.  in  a  partnership  of  which  he  was  a 
member,  and  there  were  no  extraordinary  circumstances  indicating  malice 
attending  the  seizure  or  the  subsequent  proceedings  under  it :  Held,  In  an  action 
against  C.  by  the  partner  of  H.,  for  the  injury  sustained  by  the  levy,  that 
exemplary  damages  could  not  be  recovered.    Id. 

3.  Where   In   an   action   of    trespass  —  plaintiff  having   attempted   to   prove   mal- 

ice and  a  willful  effort  to  injure  on  the  part  of  defendants,  with  a  view  oC 
claiming  vindictive  damages  —  the  Court,  on  its  own  opinion  of  the  insufficiency 
of  the  evidence.  Instructed  the  Jury  that  malice  was  not  proved,  and  that  they 
could  not  therefore  find  exemplary  damages:  Held,  that  the  Instruction  was 
proper  —  the  character  of  the  proofs  warranting  it     Id, 

4.  Damages  for  a  trespass,  where  there  is  no  malice,  must  be  llm'ted  to  the  direct 

and  natural  consequences  of  the  act,  and  must  also  be  such  as  are  susceptible 
of  computation.     Id. 

9.  Loss  sustained  by  a  mercantile  firm  —  from  the  seizure  of  their  property  —  In  the 
diminution  of  their  business,  and  its  consequent  profits,  subsequent  to  the 
release  of  the  property  from  the  seizure,  is  not  an  element  of  damages  soa- 
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ceptlble  of  eompntatlon  wltb  any  reasonable  degree  of  accuracy,  and  erl* 
dence  concerning  It  is  properly  excluded  from  the  Jury.     14, 

See  Bjbctmbnt,  8. 

DEED. 

1 ,  The  operatlTe  words  of  release  in  a  simple  quit  claim  deed  are,  **  remise,  release 

and  quit  claim."  Where  the  words  "  bargain,  sell  and  quit  claim  "  are  em- 
ployed, they  operate  not  merely  to  release,  but  to  transfer  any  interest  which 
the  grantor  possesses  at  the  execution  of  the  deed.     Touchard  v.  Crour,  150. 

2.  Section   twenty-nine   of   the    Act  concerning  Conveyances,   which   authorizes   an 

instrument  which  has  been  proved  in  the  manner  prescribed  in  that  act  to  be 
read  in  evidence  with  the  certificate  without  further  proof,  is  not  limited  to 
instruments  to  be  thereafter  executed.    Clark  v.  Troy,  219. 

Z.  Thns,  where  a  deed  was  executed  in  September,  1847,  and  in  December,  1860, 
proof  of  the  execution  was  made  by  the  subscribing  witness  before  a  Notary, 
who  certified  to  the  same  in  the  form  required  by  the  Conveyancing  Act :  Held, 
that  the  certificate  entitled  the  deed  to  be  read  In  evidence.     Id, 

Bee  ACKNOWLEOOMBNT,  1,  2,  4 ;  Notice,  1. 

DEFAULT. 
8«e  JUDGMBNT,  1,  2,  13;  Pbactics,  17,  18,  26;  Jdbisdictiom,  S. 

DISCRETION. 
See  Pbacticb,  25. 

DIVORCE. 
See  BlABBiAOB  and  DivoBca. 

EJECTMENT. 

1.  A  tenant  In  common  of  an  undivided  portion  of  a  tract  of  land  is  entitled  to  the 

possession  of  the  whole  tract  as  against  all  persons  except  his  cotenants,  and 
as  a  consequence  may,  against  all  others  than  them,  maintain  ejectment  for 
the  entire  premises.     Touchard  T.  Crow,  150. 

2.  Thus,  where  the  plaintiff  in  ejectment  claimed  title  under  H.  to  the  whole  of  the 

premises  sued  for,  through  several  different  chains  of  conveyances  of  undivided 
interests,  starting  from  one  S.,  a  grantee  of  H.,  and  defendant  claimed  under 
H.  by  a  title  subsequent  to  and  unconnected  with  that  of  S.  or  his  grantees: 
tteld,  that  plaintiff  having  shown  a  valid  deed  from  H.  to  S.,  and  a  valid 
chain  of  conveyances  of  an  undivided  interest  from  S.  to  him,  was  entitled  to 
recover  from  defendant  the  whole  premises,  without  reference  to  the  validity 
of  the  intermediate  conveyances  of  the  other  uncilvlded  interests.     Id. 

2.  A  tenant  in  common,  although  he  may  as  against  a  stranger  recover  in  eject- 
ment the  entire  premises,  cannot  in  such  action  recover  the  whole  of  the 
mesne  profits  or  damages  for  the  detention,  but  only  a  proportionable  part 
corresponding  to  his  interest.    Clark  v.  Huher,  196. 

4.  Where  in  an  action  of  ejectment,  tried  by  the  Court  without  a  jury,  a  judgment 
wan  rendered   in  accordance   with   the   allegations   of   the   complaint  and   the 
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fiadlng  of  facts  by  the  Court  for  the  possession  of  the  premises,  and  for  double 
the  amoant  of  damages  to  which  the  evidence  showed  that  the  plaintiff  was 
entitled,  and  for  this  error  a  new  trial  was,  on  motion  of  defendant,  ordered^ 
from  which  order  the  plaintiff  appealed,  assigning  as  error  that  the  Court 
below  should,  instead  of  granting  a  new  trial,  have  allowed  plaintiff  to  remit 
the  excessive  damage :  Held,  that  this  Court  would  not  reverse  the  order ;  that, 
although  the  Court  below  might  have  ordered  the  Judgment  to  stand  oil 
remission  of  the  excessive  damage,  yet  its  action  was  a  pure  matter  of  discre- 
tion, which  thlo  Court  will  not  review  upon  appeal.     Id. 

Bee    Sals,    Judicial,    9;    San    Pbancisco,    6;    Pleading,    S;    Estates    of    Db- 
CBA8BD  Pbbsonb,  5,  6;  JuBisDicTiON,  6;  Mining  Claims  and  Biohts,  4;  Ap- 

FBAL^   10,   11. 

BLBCTION. 

1.  The  certificate  of  election  is  only  prima  facie  evidence  of  right  to  an  oiSce  —  the 

real  right  or  title  comes  from  the  will  of  the  voters  as  expressed  at  the 
election  —  and  one  not  having  the  real  title,  but  only  the  color  of  title  given 
by  the  certificate,  holds  "unlawfully,"  within  the  meaning  of  that  term  a» 
used  in  the  statute.    People  v.  Jonee,  50. 

2.  The  complaint  shows  by  its  averments  that  at  the  general  election  of  1861,  an 

election  for  the  office  of  District  Attorney  of  the  county  of  Sonoma  was  held 
In  that  county,  and  that  the  relator  was,  by  the  greatest  number  of  votes  cast 
lu  that  county,  elected  District  Attorney.  The  answer  denies  that  relator  was 
elected.  The  Court  finds  that  such  an  election  was  held,  and  that  at  such 
election  the  relator  received  the  greatest  number  of  votes  cast  in  the  county 
for  District  Attorney.  It  is  objected  in  the  appellate  Court  that  the  com- 
plnint  do»s  not  allege  nor  does  the  Judge  find  that  "  Salt  Point*'  (the  vote  of 
which  place  decided  the  contest)  was  a  "precinct:"  Held,  that  the  right  to> 
the  office  depends  upon  the  majority  of  the  votes  given  in  the  county,  and 
the  allegations  of  the  complaint  and  the  findings  of  the  Court  upon  this  point 
are  sufficient  to  sustain  the  Judgment    Id. 

EQUITY. 

1.  Equity  wUl  not  aid  the  nonexecution  of  a  power ;  btft  when  a  party  undertakes 

to  execute  a  power,  and  by  mistake  does  it  Imperfectly,  equity  will,  in  favor  of 
creditors  and  others  peculiarly  within  its  protective  favor,  aid  the  defectlTe 
execution.     Beaity  t.  Clark,  11. 

2.  Thus,  where  there  is  a  defect  in  the  execution  of  a  power  to  make  a  mortgage,. 

the  condition  of  the  mortgage  not  following  the  terms  of  the  power,  and  the 
design  to  execute  a  mortgage  in  pursuance  of  the  power  is  apparent,  and  the 
object  sought  by  its  execution  is  sul)stantially  accomplished,  equity  will  afford 
relief  and  enforce  the  mortgage.  This  it  will  do  either  by  directing  a  correc- 
tion in  the  condition  of  the  mortgage,  and  then  enforcing  the  mortgage  In  its 
corrected  form,  or  by  construing  the  defectively  executed  instrument  In  con- 
nection with  the  power  to  which  it  refers,  thus  qualifying  and  restricting  the 
condition,  and  giving  effect  to  the  mortgage  conformably  to  the  Intention  ot 
the  donors  of  the  power,  and  of  the  mortgagor.    Id, 

8.  Property  is  conveyed  in  trust  to  pay  classes  of  debts  in  a  certain  order.    H.  an<t 
others  are  creditors  and  beneficiaries  under  the  trust  of  the  second  class ;  M.  Ml 
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Co.  are  creditors  of  the  trustee  claiming  a  Hen  upon  the  tmst  property,  bat 
subordinate  to  the  claims  of  H.  and  others:  M.  &  Co.  threaten  to  brlni?  sntt 
and  subject  to  sale  the  trust  property,  In  order  to  reach  the  residuary  interest 
of  the  grantors  In  the  trust  deed  after  satisfaction  of  the  preferred  claimants 
under  the  trust;  to  prevent  this,  and  In  consideration  of  an  afrreement  by  M.  & 
Co.  not  to  sue,  H.  and  others  execute  a  power  authorizing  the  trustee  to  mort- 
gage the  real  property  held  by  him  In  trust  to  M.  ft  Co.,  as  security  for  tht^  pay- 
ment  of  their  claims;  the  mortgage  was  executed  accordingly,  but  by  mistake 
the  condition  of  the  mortgage  did  not  follow  the  terms  defining  the  power ;  the 
delay  stipulated  for  by  H.  &  Co.,  and  recited  In  the  power  as  its  consideration, 
was  obtained  In  full :  Held,  that  equity  will  afford  relief  and  enforce  the, 
mortgage.     Td. 

4.  A  party  against  whom  an  nnjust  judgment  has  been  obtained  through  accident, 
mistake,  or  fraud,  may,  after  the  adjournment  of  the  term  at  which  Judgment 
was  rendered,  and  where  no  want  of  diligence  is  Imputable  to  him  In  seeking 
relief,  maintain  an  equitable  action  to  aet  aside  the  Judgment  Btbend  y. 
Kreutz,  109. 

0.  The  statutory  remedy  by  motion  before  the  Court  rendering  the  Judgment  Is  only 
available  during  the  term  at  which  it  is  rendered,  and  to  hold  this  remedy 
exclusive  would  often  result  in  a  denial  of  the  most  obvious  Justice.     Id, 

6.  The  assistance  of  equity  to  set  aside  a  Judgment  cannot  be  invoked  in  a  distinct 
action,  80  long  as  the  remedy  by  motion  in  the  original  case  exists.    Id. 

T.  Courts  of  Equity  and  Courts  of  Law  have  concurrent  Jurisdiction  In  enforcing 
contribution  between  cosureties.  The  Jurisdiction  of  Courts  of  Equity  is 
based  upon  the  principle  that  equality  of  burthen  Is  equity ;  that  of  Courts  of 
Law  is  based  upon  the  implied  promise  of  each  surety  to  contribute  his  share, 
if  necessary,  to  make  up  the  common  loss.     Chipman  v.  Morrill,  130. 

8.  An  information  having  been  filed  on  behalf  of  the  State  In  tbe  District  Court, 

asking  a  decree  that  an  estate  of  a  certain  deceased  person  had  escheated  to 
the  State,  an  action  was  subsequently  commenced  in  the  same  Court,  and  in 
the  same  behalf,  in  aid  of  the  information,  for  the  purpose  of  obtaining,  with 
other  relief,  an  injunction  to  prevent  the  dissipation  of  the  property  of  the 
estate  pending  the  litigation  under  the  information.  The  complaint  In  the 
latter  action  showed  affirmatively  that  an  instrument  purporting  to  have  been 
the  will  of  the  deceased,  but  alleged  in  tbe  complaint  to  have  been  a  forgery, 
by  which  the  property  was  devised  to  a  person  capable  of  taking  and  holding 
It,  had  been  in  due  form  admitted  to  probate  and  established  as  the  will  of 
the  deceased  by  a  decree  of  the  Probate  Court,  which  was  still  in  force :  Held, 
on  appeal  from  an  order  of  the  District  Court  granting  the  injunction,  that  the 
complaint  was  devoid  of  equity,  and  showed  that  the  plaintiff  was  not  entitled 
to  the  ultimate  relief  sought  in  either  of  the  proceedings,  and  that  ss  a  conse- 
quence, there  was  no  right  to  an  injunction  and  that  the  order  must  be  reversed. 
Btate  V.  MoGlynn,  234. 

9.  S.  sued  v.,  O.  ft  D.  to  recover  $22,000,  alleged  to  be  a  balance  due  from  them 

as  partners  on  account  of  certain  mercantile  transactions.  Defendant  V.,  who 
was  the  managing  partner  of  defendants'  firm,  had  unbeknown  to  his  copart- 
ners made  a  payment  of  $10,000,  which  should  have  been  credited  upon  the 
amount  demanded  by  plaintiff,  but  of  this  fact  G.  and  D.  were  kept  in  ignorance. 
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and  y.,  consplrlDg  wltb  the  plaintiff  to  conceal  the  i>ayment,  Indnced  his  co- 
defendants  to  suffer  a  judgment  for  the  fall  amount  claimed.  Suhsequently^ 
G.  and  D.  haying  paid  on  the  Judgment  more  than  the  amount  for  which  it 
should  have  been  rendered,  discovered  the  fraud,  and  the  present  action  having 
been  commenced  by  S.  thereon  to  recover  the  balance,  they  set  up  these  fact* 
as  an  equitable  defense:  Held,  that  the  defense  was  permissible,  and  suffi- 
cient to  defeat  the  action,  and  that  defendants  were  entitled  to  an  injunctloik 
against  the  enforcement  by  plaintiff  of  the  original  Judgment.  Spencer  v. 
Vigneawf,  442. 

10.  Defendant  D.,  in  his  answer,  stated  that  he  had  been  informed  before  the  first 
"*  trial  that  the  $10,000  payment  had  been  made  by  V.,  but  that  he  was  assuretf 
by  y.  that  such  was  not  the  fact ;  that  the  papers  and  books  of  the  firm  were  tat 
y.'s  possession,  and  access  to  them  could  not  be  had,  and  that  he  had  no  per> 
Bonal  knowledge  of  the  fact,  cr  means  of  ascertaining  or  proving  it  upon  the 
former  trial :  Held,  that  this  statement  did  not  show  such  negligence  or  laches 
on  D.'s  part  as  to  prevent  him  from  now  availing  himself  of  the  defense.    ItL 

8«e  JuDGMBNT,  8-11 ;  Injunction,  1 ;  Mistake,  1,  2 ;  Will,  4-6 ;  Snsoir,  2. 


ESTATES  OF  DECEASED  PERSONa 

1.  An   order  for  the  sale  of  real  property  of  an  intestate,  made  by  the  Probate 

Court  after  notice  to  all  the  parties  Interested,  in  the  manner  required  by 
the  statute,  and  after  examination  of  the  proofs  presented,  is  an  adjudication 
that  the  sale  of  the  property  described  is  necessary,  and  unless  appealed  from, 
is  conclusive  and  binding  upon  the  administrator,  and  upon  all  parties  In* 
terested  in  the  estate.    Estate  of  Bprigga,  121. 

2.  The  proceeding  for  the  sale  of  the  real  estate  of  an  intestate  is  in  the  nature  of 

an  action,  of  which  the  presentation  of  the  petition  is  the  commencement,  and 
the  order  of  sale  is  the  Judgment  This  Judgment  cannot  be  obviated,  nor  cao 
its  efficacy  be  impaired,  by  the  fact  that  it  may  subsequently  appear  that  too 
low  an  estimate  was  placed  by  the  Court  upon  the  value  of  the  property 
ordered  to  be  sold,  or  as  to  the  price  it  would  probably  bring.    Id. 

8.  The  provisions  of  the  statute  allowing  objections  to  be  made  to  the  sale,  and  re- 
quiring for  its  efficacy  a  confirmation  by  the  Court,  are  only  intended  to  secure 
such  an  execution  of  the  order  of  sale  that  a  Just  and  fair  price  may  be  ob- 
tained for  the  property  for  the  benefit  of  the  estate.  The  authority  of  the 
Court  is  limited  to  such  a  supervision  and  control  that  this  end  may  be  effected. 
Id, 

4.  It  is  the  better  practice  for  the  Court,  In  all  cases  where  there  are  several  distinct 
parcels  of  property,  to  insert  in  its  order  a  direction  that  the  sale  cease  whea 
the  amount  required  has  been  obtained ;  but  the  omission  of  such  a  direction 
does  not  invalidate  the  order  or  the  sales  made  in  pursuance  of  It.    /& 

0.  An  action  of  ejectment  for  property  of  which  an  Intestate  died  seized  cannot  be 
maintained,  under  the  statute  of  this  State,  by  the  heirs  of  the  deceased, 
until  the  administration  of  his  estate  has  been  settled,  or  the  property  has 
been  distributed  to  the  heirs  by  a  decree  of  the  Probate  Court  Meekt  y.  Hahn, 
620. 
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C  Under  the  statute,  the  right  to  the  poMession  of  the  real  property  of  an  Intestate 
remains  exclnslyely  with  the  Administrator,  an  til  such  settlement  or  distribu- 
tion.   Id, 

See  Administbatobs  ;  Salb,  Judicial,  1,  19 ;  Will,  1-4. 

BVIDBNCB. 

1.  The  groand  of  the  rale  ezclndlng  confessions   obtained  by   threats  from  one 

charged  with  a  crime,  is  the  possibility  that  the  confession  may  be  false;  and 
it  does  not  apply  to  a  confession  of  the  place  where  stolen  property  is  con- 
cealed, when  the  finding  of  the  property  at  the  place  indicated  precludes  the 
possibility  of  the  confession  being  untrae.    People  v.  Ah  Ki,  177. 

2.  Thus,  on  a  trial  for  larceny,  it  was  not  erroneous  to  allow  proof  that  the  accused, 

under  the  influence  of  fear  Induced  by  threats  and  ylolence,  conducted  persons 
to  the  place  where  the  stolen  property  was  found.     Id, 
8.  Proof  of  possession  of  prc^erty  recently  stolen.  Is  not  of  Itself  sufliclent  evidence 
upon  which  to  convict  the  possessor  of  the  theft.    Id, 

4.  In  an  action  against  a  Sherilf  for  taking  goods  from  the  possession  of  the  plaintiff, 
whefe  the  defendant  Justifies  under  a  writ  of  attachment  against  a  third  person, 
and  alleges  a  fraudulent  sale  from  such  third  person  to  the  plaintiff,  proof  of  the 
debt  on  which  the  writ  of  attachment  was  based  is  necessary  for  no  other  pur- 
pose than  as  the  foundation  for  proof  that  the  sale  was  void  as  to  creditors. 
Mamloek  v.  White,  598. 

6.  Where  In  such  action  the  fraudulent  character  of  the  sale  was  put  in  issue  by 
the  pleadings,  and  full  proofs  regarding  that  question  were  introduced  on  the 
trial  without  any  objection  from  plaintiff  that  the  debts  on  which  the  writ  of 
attachment  rested  had  not  been  proved,  and  no  instruction  was  asked  concerning 
the  point,  nor  the  attention  of  the  Court  below  in  any  manner  called  to  it: 
Held,  that  plaintiff  could  not  avail  himself  of  the  absence  of  proof  of  the  at- 
tachment debt  by  objection  raised  for  the  first  time  in  the  Appellate  Court. 
Id. 

0.  Where  the  defense  to  an  action  rests  upon  the  fact  of  fraud  in  a  sale  of  property 

to  the  plaintiff,  the  declarations  of  a  person  not  a  party  to  the  action  are 
admissible  in  favor  of  defendant,  if  such  person  was  a  party  to  the  purchase 
alleged  to  be  fraudulent,  and  his  connection  with  the  purchase  may  be  estab- 
lished by  the  admissions,  or  conduct  equivalent  to  admissions,  of  the  plaintiff. 
Id, 

See  Nnw  Tual,  6;  Tbdst  and  Tbdsteb,  2,  8. 

FBBS. 
See  Pbacticb,  13. 

FINDINGS. 
See  Pbacticb,  22. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  an  action  between  S.  and  D.,  a  writ  of  restitution  issued,  commanding  the 

Sheriff  to  cause  D.  to  be  removed  from  certain  premises,  and  S.  to  have 
restitution  of  the  same.  The  return  to  the  writ  by  the  Sheriff  shows  that  he 
**put  S.,  by  his  representative  M.,  in  peaceable  possession:'*  Held,  that  the 
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possession  under  the  writ  was  that  of  S.  and  not  of  M. ;  that  M.  was  the  mefe 
agent  of  S. ;  and  that  the  presumption  of  the  continuance  of  this  relation  was 
not  destroyed  by  proof  of  acts  of  control  oyer  the  premises  subsequentlj 
exercised  by  M.  which  were  not  inconsistent  with  his  position  as  agent. 
Mitchell  v.  Davis,  45. 

2.  After  the  service  of  the  writ*  and  while  the  relation  remained  unchanged  between 
8.  and  M.,  D.  entered  upon  the  premises,  and  an  action  under  the  Forcible 
Bntry  and  Unlawful  Detainer  Statute  was  thereupon  commenced  by  and  in 
the  name  of  M.  against  D. :  Held,  that  M.  could  not  maintain  the  action  hj 
reason  of  his  want  of  possession.    Id. 

-8.  A  person  may  be  guilty  of  a  forcible  entry  who  is  not  actually  present  and  does 
not  actively  assist  therein.  He  is  guilty  of  an  entry  made  with  force  by  one 
acting  at  the  time  under  his  direction  and  procurem«it.     Uintum  v.  Burr,  48. 

4.  In  order  to  establish  possession  In  an  action  for  forcible  entry  and  unlawful  de- 
tainer by  the  aid  of  the  Act  of  1852  concerning  possessory  actions,  It  is  In- 
dispensable for  the  plaintiff  to  prove  that  the  premises  upon  which  the  de- 
fendant entered  are  within  the  lines  described  in  the  afSdavlt  required  bj 
said  act  to  be  recorded.    Cummins  v.  Bcott,  88. 

Z,  Proof  of  the  location  under  that  act  of  a  tract  of  one  hundred  and  sixty  acres, 
and  of  the  occupation  of  .thirty  or  forty  acres,  together  with  testimony  that 
defendant's  entry  was  within  lines  claimed  by  plaintiff  as  his  boundary,  is 
not  sufficient.  The  proof  must  show  that  the  boundaries  described  in  the 
affidavit  include  the  land  entered  upon.     Id. 

4.  The  effect  of  the  provisions  of  section  twelve  of  the  Forcible  Entry  end  Unlawful 
Detainer  Act  is  to  put  rents  upon  the  same  footing  with  other  damages  —  their 
amount,  during  the  period  of  detention,  to  be  ascertained  by  estlmatini;  their 
monthly  value.     Howard  v.  Valentine,  282. 

7.  In  an  action  under  the  thirteenth  section  of  said  act,  the  recovery  of  rents  is  lim- 

ited to  those  accruing  after  the  possession  of  the  tenant  has  become  unlawful, 
and  rents  accruing  prior  to  that  time  are  not  recoverable.     Id. 

8.  In  such  action,  the  Jurisdiction  is  not  affected  by  the  amount  of  rents,  and  Judg- 

ment may  be  rendered  by  a  Justice's  Court  for  the  entire  amount,  however 
large,  accruing  during  the  unlawful  detention.    Id. 

FOREIGNERS,  TAXATION  OF. 
See  TAXBS,  4-14. 

FRAUD,   AND   STATUTE   OF  FRAUDS. 

1.  The  rules  of  law  in  regard  to  the  right  of  a  falling  debtor  to  give  a  preference  to 
some  of  his  creditors,  have  no  application  to  a  sale  for  cash  to  a  person  not  ft 
creditor,  although  the  proceeds  may  have  been  applied  to  pay  creditors.  Mam- 
lock  V.  White,  598. 

-2.  In  order  that  the  vendee  may  avoid  a  contract  for  the  purchase  of  real  property 
on  the  ground  of  fraud  in  the  vendor  in  making  the  contract,  he  must  repudiate 
the  contract  and  demand  its  rescission  Immediately  upon  discovering  the  fraud. 
The  vendee  cannot,  after  discovery  of  the  fraud,  remain  quietly  in  possession 
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of  tbe  property  for  a  long  period  of  tlnfe.  and  afterwards  avoid  the  contract. 
Blm  T.  Bear  Rivmr  and  Auburn  W.  and  M.  Oo„  602. 

•at  Bquiti,  9,  10;  BriMKca,  4^1;  MnriKo  Clajub  and  Riohts,  1,  2;  Gontbact» 

6-8. 

GUARDIAN  AND  WARD. 

1.  The  liability  of  the  property  of  wards  to  be  sold  by  their  gnardlans.  under  the 
order  of  the  Probate  Court,  is  not  affected  by  the  fact  that  their  testator  died 
before  the  adoption  of  the  common  law  in  this  State.    Fitch  v.  Miller,  352. 

S.  A  general  guardian  of  an  bifant  has  authority  to  institute  an  action  on  behalf  of 

his  ward,  and  where  the  body  of  the  complaint  shows  the  general  guardianship 

of  the  plaintiff,  a  mistake  in  the  designation  of  the  plaintiif  as  guardian  ad 

Ittem  in  the  title  of  the  action  is  one  of  no  importance.    Bpeait  y.  Ward,  650. 

See  Salb,  Judicial,  10-10. 

HOMESTEAD. 

1.  The  provisions  of  the  amendatory  Homestead  Act,  passed  April  28th,  1860,  are 

not  applicable  to  homesteads  acquired  previous  to  its  passage,  until  the  filing 
by  the  claimants  of  the  declaration  therein  provided  for.     Cohen  v.  Da^Hs,  187. 

2.  The  proper  construction  of  the  Act  of  1860  Is,  that  parties  having  homesteads 

onder  the  Act  of  1851  shall  have  the  right  to  take  the  benefits  of  the  pro- 
visions of  the  new  act,  and  to  claim  their  protection,  upon  complying  with  its 
requirements.  They  are  not  compelled  to  accept  its  benefits  or  submit  to  its 
restrictions,  and  their  rights,  as  they  existed  under  the  old  act,  are  secured 
until  they  make  an  election  to  accept  the  provisions  of  the  new  act  by  filing 
the  declaration,  or  to  abandon  the  homestead,  for  which  purpose  they  are 
allowed  a  specified  period.    Id. 

S.  Where,  subsequent  to  the  passage  of  the  Act  of  1860,  a  husband  and  wife,  not 
having  filed  any  declaration  under  that  act,  executed  a  mortgage  upon  their 
homestead  premises,  acquired  previous  to  its  passage :  Held,  that  the  mortgage 
was  a  valid  lien  upon  the  premises  as  against  the  homestead  dalm.    Id, 

4.  A  contract  by  a  married  man  for  the  sale  and  conveyance  of  land  is  not,  if  the 

premises  are  the  homestead  of  himself  and  wife,  fulfilled  by  the  tender  of  a  eon- 
veyance  executed  by  himself  alone.    Olarhin  v.  Lewie,  684. 

HUSBAND  AND  WIFE. 

1.  It  is  no  defense  to  an  action  brought  for  wrongfully  taking  and  detaining  per- 
sonal property,  that  the  property  so  taken  and  detained  Is  the  separate  property 
of  the  wife  of  plahitlff.    Mah<me  v.  Grime Jiow,  175. 

5.  The  husband  Is  entitled  to  the  management,  control  and  possession  of  the  sep- 

arate property  of  the  wife  during  the  continuance  of  the  marriage.    Id, 

S.  If  the  wife  have  any  Just  cause  to  apprehend  that  her  husband  will  mismanage 
or  waste  her  separate  property,  she  has  her  remedy  by  application  to  the 
District  Court  for  the  appointment  of  a  trustee  to  take  charge  of  and  manage 
the  same.    Id, 

4.  The  Act  concerning  Conveyances  authorizes  a  married  woman  to  execute  a  mort- 
gage upon  her  real  property  without  restriction  as  to  purpose  or  person,  and 
Vol.   XX. — 15 
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She  may  ezecnte  It  for  ber  own  debt  or  for  tbe  debt  of  her  hnsband,  or  of  any- 
other  person,  sobject  to  no  other  restraint  than  that  imposed  by  the  require- 
ment  of  the  Joint  ezecntion  of  her  husband.    Bpear  v.  Ward,  659. 

6.  Where  the  wife  executes  a  mortgage  upon  her  separate  property  for  the  debt  of 

another,  whether  that  other  be  her  husband  or  a  stranger,  she  becomes  as  to 
that  debt  a  mere  surety,  and  is  entitled  to  all  the  rights  and  privileges  of  that 
character,    /tf. 

8.  Where  a  bond  is  given  in  the  usual  form,  expressing  the  personal  obligation  of  the 

husband  alone,  and  in  connection  with  it,  a  mortgage  in  the  usual  form  exe- 
cuted by  the  husband  and  wife,  purporting  to  cover  the  separate  estate  of  the 
wife  as  well  as  the  interest  of  the  husband  In  the  premises  mortgaged,  the 
transaction  will,  upon  its  face,  create  the  presumption  that  the  wife  is  a  mere 
surety  for  the  husband's  debt    Id. 

7.  The  presumption  of  the  suretyship  of  the  wife  may  be  repelled  by  proof  aliunde, 

showing  that  the  debt  secured  was  created  for  her  benefit  or  that  of  her  estate ; 
and  on  like  grounds,  the  presumption  will  be  destroyed  by  a  recital  in  the 
mortgage  of  a  fact  Inconsistent  with  the  theory  that  the  wife  contracted  as  a 
surety.    Jd. 

8-  The  wife  being  empowered  to  execute  a  mortgage,  is  prima  faoie  bound  by  the 
clause  stating  the  consideration  of  its  execution.  Such  clause,  subject  to  cer- 
tain qualifications,  Is  open  to  explanation  and  may  be  varied  by  parol  proof; 
but  in  the  absence  of  such  explanation  or  proof,  the  clause  is  deemed  to  express 
the  true  consideration.    Jd, 

9,  W.  executed  a  bond  to  8.,  conditioned  for  the  payment  by  htm  of  six  thousand 

dollars  in  one  year  with  Interest;  and  at  the  same  time,  as  security  for  Its 
payment,  W.  and  wife  executed  a  mortgage  upon  the  separate  property  of  the 
wife,  which  mortgage  recited  as  the  consideration  of  its  execution  the  receipt 
of  six  thousand  dollars  by  the  mortgagors,  **  and  each  of  them.'*  In  an  action 
by  8.  to  foreclose  the  mortgage,  the  wife  defended  upon  the  ground  that  she  was 
a  mere  surety  for  her  husband,  and  that  the  liability  of  her  property  had  been 
discharged  by  an  extension  of  the  time  of  payment  given  by  8.  to  her  hna- 
band.  By  the  pleadings,  the  extension  of  time  was  admitted,  and  the  question 
of  suretyship  put  in  issue,  and  the  cause  was  submitted  without  the  introduction 
of  other  proof  than  the  bond  and  mortgage:  Held,  that  the  property  of  the 
wife  was  bound  by  the  mortgage  —  that  she  was  not  a  surety  for  her  husband, 
the  recital  as  to  the  consideration  meeting  and  countervailing  the  effect  whicb 
would  otherwise  have  arisen  from  the  form  of  the  transaction.    Id*, 

Bee  HoMSSTBAO,   4 ;  Pabties,   1. 


INDICTMENT. 
1.  It  Is  not  necessary  that  an  indictment  for  arson  should  state  In  terms  that  the 
defendant  *'  set  fire  '*  to  the  dwelling  house  —  an  averment  that  the  defend- 
ant '*  feloniously,  willfully  and  maliciously  did  bum  and  cause  to  be  trarned  ** 
Is  In  this  respect  sufllcient    People  v.  Myers,  76. 

S.  The  averments  of  an  indictment  for  arson  must  be  direct  and  certain  as  to  the 
ownership  of  the  dwelling  house  which  the  defendant  Is  accused  of  burning. 
An  indictment  which  leaves  the  question  of  ownership  to  rest  upon  conjecture, 
or  to  be  made  out  by  argument  Is  demurrable.    Id. 
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8.  The  allegation  of  the  ownership  of  the  building  hamed  \s  a  part  of  the  descrip- 
tion of  the  offenae,  and  It  must  be  direct  that  the  building  was  the  property  of 
the  person  who  at  the  time  was  occnpylng  it  in  his  own  right    Id, 

4.  Thus,  where  the  language  of  the  indictment  in  reference  to  the  ownership  was — 
**  which  said  dwelling  house  was  then  and  there  the  property  of  one  Lemon, 
and  was  then  and  there  the  dwelling  house  of  one  Chinaman,  a  human  being, 
whose  real  name  is  to  the  jurors  unknown : "  Held,  on  demurrer,  that  the  in- 
dictment was  insufficient.    Id. 

5.  An  indictment  for  arson  which  contains  two  averments  as  to  the  ownership  of 

the  dwelling  house,  either  of  which  without  the  other  is  good,  but  which  are  re- 
pugnant to  each  other,  is  demurrable.    Id. 

e.  No  allegation  in  an  indictment,  which  la  descriptive  of 'the  Identity  of  what  la 
legally  essential  to  the  olfense  charged  therein,  can  be  rejected  as  surplusage. 
Id. 

7.  An  indictment  accusing  the  defendant  of  the  crime  of  *'  an  assault  with  a  deadly 
weapon,  with  an  intent  to  inflict  upon  the  person  of  another  a  bodily  injury, 
there  appearing  no  considerable  provocation  therefor,*'  sufficiently  designatea 
the  offense  with  which  the  defendant  is  charged.    People  v.  War,  117. 

8.  It  la  not  necessary  that  an  indictment  should  state  in  terms  that  the  offense 
diarged  is  a  felony,  or  is  a  misdemeanor.  The  legal  appellation  of  the  crime, 
aa  given  in  the  statute  defining  the  offense,  must  be  stated,  and  If  from  this 
the  gtade  of  a  crime  does  not  appear,  it  cannot  be  shown  by  the  pleader 
calling  it  a  felony  or  a  misdemeanor.    Id, 

9.  An  Indictment  for  murder  can  legally  be  found  by  thirteen  members  of  a  grand 
jury  composed  of  sixteen  persons,  three  of  the  number  having  been  challenged 
by  the  defendant,  and  excused  by  the  Court  from  the  examination  of  the 
charge.    People  v.  Oaieicoodj  146b 

10.  An  indictment  la  not  vitiated  by  the  fact  that  one  of  the  grand  jurora,  who  haa 
been  challenged  and  excluded  from  the  deliberatlomi  of  the  case,  appears  in 
Court  with  the  other  jurors  when  the  indictment  is  presented.    Id. 

11.  Objections  to  an  indictment  on  account  of  the  omission  of  certain  words,  or  of 
alleged  uncertainty  in  the  form  of  allegations,  not  appearing  to  have  been 
raised  in  the  Court  below  by  demurrer  or  otherwise,  will  not  be  noticed  by 
the  appellate  Court    Id, 

INFANT. 
See  GuABoiAK  and  Wixn. 

INJUNCTION. 

1.  An  injunction  for  the  purpose  of  protecting  property  during  litigation  will  not  be 
allowed,  where  the  complaint  shows  that  the  party  seeking  the  injunction  has 
no  dtle  to,  or  interest  in,  the  property,  and  no  claim  to  the  ultimate  relief 
Mraght  by  the  litigation.    Btate  v.  MoOlynn,  283. 

See  JuDGMiMT,  8,  11;  Equity,  8. 

INSANITY. 
See  CuMZNAii  Law,  8. 
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INSTRUCTIONS. 
Bee  Cbimimal  Law,  3,  7,  10 ;  Damaqbs,  8 ;  Pbactici,  6,  84. 

INTBLLIQENCB  OFFICES. 
Bee  UAJSfOAuvB,  4,  6» 

JUDGMENT. 

1.  A  Judgmeat  by  deftialt  for  an  amount  exceeding  that  asked  for  In  the  prayer  at 

the  complaint  le  erroneous.    Oage  t.  Roger$,  91. 

2.  Where  the  complaint  prayed  Judgment  for  a  certain  amount,  then  alleged  to  be  due, 

as  principal  and  Interest  of  the  note  sued  on,  and  tbat  the  Judgment  bear  in- 
terest at  a  certain  rate,  and  Judgment  by  default  was  subsequently  rendered 
for  the  amount,  with  interest  from  the  date  of  filing  the  complaint:  Held, 
that  the  Judgment  wss  erroneous,  In  awarding  Interest  from  the  date  of  filing 
the  complaint  instead  of  the  date  of  Its  entry.    Id. 

8.  A  decree  of  the  Probate  Court,  admitting  a  will  to  probate,  not  reversed  1^  the 
appellate  Court,  is  final  and  conclusive,  and  Is  not  liable  to  be  vacated  or 
questioned  by  any  other  Court,  either  Incidentally  or  by  a  direct  proceeding 
for  the  purpose  of  Impeaching  it     State  v.  MoQlynn,  233. 

4.  In  an  action  upon  a  Judgment,  the  Judgment  debtor  may  set  up  in  bar  of  a  re- 

covery matters  which  were  a  proper  ground  of  defense  In  the  original  action, 
accompanied  with  a  showing  that  he  was  prevented  from  availing  himself  of 
the  defense  in  the  former  action  by  his  Ignorance  of  the  facts  on  which  it  rested, 
'and  tliat  this  ignorance  was  not  Imputable  to  any  negligence  or  laches  on  his 
part     Bpmoer  t.  Vigneaum,  442. 

6.  A  declaration  in  a  decree  upon  the  character  of  the  title  of  one  of  the  parties, 

when  the  consideration  of  the  character  of  such  title  is  foreign  to  the  case  end 
unnecessary  for  its  disposition,  is  without  any  binding  force  as  an  adjudication 
either  upon  parties,  privies,  or  any  one  else.     Fult<m  v.  HouUhd,  450. 

0.  In  order  that  a  Judgment  may  be  a  defense  in  another  action  on  the  ground  of 
rea  fudioata,  the  same  point  must  have  been  directly  In  Issue  and  determined  by 
the  Judgment     Id. 

7.  It  is  the  point  as  to  which  relief  Is  sought  and  upon  which  the  Judgment  rests, 

and  not  any  Incidental  or  secondary  matter  that  may  have  been  controverted  by 
the  parties,  that  becomes  res  judicata.    Id. 

5.  Vhe  city  and  county  of  San  Francisco  filed  a  complaint  for  the  purpose  of  ob- 

taining an  injunction  against  the  execution  of  a  deed  by  the  Sheriff  to  a  pur- 
chaser under  an  execution  sale  of  property  held  by  the  city,  making  the  pur- 
chaser, the  Judgment  creditor,  and  the  Sheriff,  parties  defendant.  The  com- 
plaint set  up  the  nature  of  the  city's  title  to  the  property,  and  facts  going  to 
show  that  it  was  not  the  subject  of  levy  and  sale  under  execution,  and  averred 
that  a  deed  to  the  purdiaser  would  be  a  cloud  upon  the  title.  The  defendants 
answered,  the  Judgment  debtor  and  Sheriff  disclaiming  all  interest  in  the  con- 
troversy, and  the  purchaser  denying  in  substance  the  several  grounds  of  equi- 
table interposition.  The  esse  wss  submitted  on  the  pleadings  alone,  and  the 
decision  was  to  the  effect  that  the  ssle  under  the  Judgment  and  execution  was 
yalid  and  effectual  to  pass  the  title  of  the  premises  to  the  purchaser,  and  that 
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tkere  was  do  eqolty  In  tlM  complaint,  and  adjndfing  tbnt  the  eompUInt  fee  dla- 
mlsBed  as  to  the  judgment  creditor  and  tbe  SherUT,  and  that  the  parchawr 
was  entitled  to  a  conveyance  from  the  Sheriff:  Held,  that  the  pnrchaser'a 
title  was  not  so  adjudicated  in  this  action,  or  estahlished  by  the  decree,  aa  to 
become  re$  fudioata,  but  was  still  open  to  be  controverted  in  a  subsequent 
action  of  ejectment  between  the  ](Sarties  or  their  privies.    Id. 

9.  Such  a  decree,  by  adjudging  that  there  was  no  equity  in  the  complaint,  estab- 
lished the  fact  that  the  matters  alleged  were  not  sufBcient  for  the  exercise  of 
the  Jurisdiction  of  a  Court  of  Equity,  and  after  this  conclusion  was  reached, 
nothing  was  left  for  the  Court  but  to  deny  the  injunction  and  dismiss  the  suit ; 
any  determination  as  to  the  truth  or  falsity  of  the  matters  alleged  was  unneces- 
sary and  foreign  to  the  case,  and  could  not  affect  the  rights  of  the  parties  In 
this  respect  when  subsequently  presented  in  a  Court  of  law.    Id. 

10.  The  judgment  of  a  Court  of  Bqulty  is  equally  effectual  as  res  fudksata  as  that  of 
a  Court  of  law,  but  the  nature  of  their  different  jurisdictions  must  be  considered 
In  order  to  determine  what  was  the  exact  matter  decided,  and  upon  what 
points  the  judgment  operates  as  a  final  adjudication.    Id. 

11.  The  only  judgment  that  could  be  given  in  the  equitable  suit  was  merely  one 
granting  or  denying  an  injunction,  and  the  only  direct  point  upon  which  that 
judgment  could  be  based  was  that  the  deed  would  or  would  not  be  a  cloud  upon 
the  plaintiff's  title.     Id, 

12.  The  District  Court  has  no  jurisdiction  to  set  aside  one  of  its  own  judgments 

after  the  adjournment  of  the  term  at  which  It  was  rendered.  LatHnter  v.  Ryan, 
628. 

18.  The  judgment  rendered  in  an  action  on  contract  In  favor  of  plaintiff  on  the  com- 
plaint alone,  after  striking  out  for  irregularity  an  answer  previously  filed  by 
defendant,  must  be  considered  as  a  judgment  by  default,  and  is  therefore 
erroneous  if  rendered  for  a  greater  amount  than  that  for  which  the  summons 
stated  judgment  would  be  taken.     Id. 

14.  The  authority  given  by  statute  for  entering  a  judgment  by  confession  must  be 

strictly  pursued.     Ohapin  v.  Thompsim,  681. 

15.  Under  the  Practice  Act  of  1850  a  judgment  by  confession  is  invalid,  unless  the 

instrument  authorising  Its  entry  is  signed  by  each  of  the  persons  against  whom 
it  authorises  judgment  to  be  entered.    Id. 

10.  Where,  under  the  Practice  Act  of  1850,  two  persons  signed  a  confession  of 
judgment  against  themselves  and  two  others:  Held,  that  the  judgment  being 
void  as  to  those  not  signing  was  equally  so  as  to  those  signing;  that  the 
authority  being  to  enter  a  judgment  against  four,  no  judgment  thereunder 
coold  be  entered  against  a  less  number.    Id. 

Bee  TuisaB,   1;   flsATUXfl  or  Limitatioms,  4-6;  Bquiti,  4,   9,   10;   Fmhcna^ 

4,  5,  7^. 

JUBIBDICTIOM. 

1.  The  doetrlne  that  Courts  of  Sessions  cannot,  under  the  Constitntlon,  be  Invested 

with  any  other  than  judicial  functions,  is  firmly  established  by  previous  ds- 
dsions,  and  is  no  longer  open  to  discussion.    PJielan  v.  Ban  PnmoUoo,  89. 

2.  The  statutory  provisions  for  acquiring  jurisdiction  of  the  person  of  a  defendant^ 
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by  pabUcatlon  of  the  (rommons  In  the  stead  of  a  personal  terrlce,  nrasC  be 
itrlctly  pursued.    People  v.  Huber,  81. 

8.  Where,  after  complaint  filed  and  before  any  summons  was  issued,  an  order  was 
obtained  from  the  Judge  that  "  summons  do  Issue  "  and  that  it  be  published, 
and  without  any  further  order  summons  was  subsequently  issued  and  pub- 
lished:  Held,  that  the  attempt  thus  to  acquire  jurisdiction  of  the  defendant 
was  ineffectual,  and  that  a  judgment  rendered  against  htm  by  default,  without 
any  other  service  of  process,  was  void.    Id. 

4«  Where  to  an  indictment  which  charges  an  offense  punishable  either  by  imprison- 
ment in  the  State  prison  or  by  fine,  a  demurrer  interposed  by  the  defendant 
is  sustained,  and  the  defendant  has  judgment  thereon,  from  which  the  pe<^le 
appeal :  Held,  that  no  judgment  having  been  pronounced  which  protects  the 
defendant  from  liability  to  be  punished  by  Imprisonment  in  the  State  prison, 
this  Court  lias  jurisdiction  of  the  appeal.    People  t.  War,  117. 

5.  To  authorize  a  transfer  of  an  action,  in  which  there  are  several  defendants,  froQi 
a  State  Court  to  the  United  States  Court,  under  the  provisions  of  the  Judi- 
ciary Act  of  1789,  on  the  ground  of  the  alienage  of  parties  defendant,  all  of 
the  defendants  must  be  within  the  description  of  the  persons  entitled  to  a 
transfer,  and  all  must  join  in  the  application.    Oalderwood  v.  Hager,  167. 

••  Hius,  where  in  an  action  of  ejectment  commenced  in  a  State  Court  against  sev- 
eral defendants,  some  of  whom  were  citizens  of  the  United  States  and  of  this 
State,  and  one  of  whom  was  an  alien  residing  in  this  State,  an  application 
was  maids  by  the  alien  defendant  alone  for  a  transfer  of  the  case  to  the 
United  States  Circuit  Court,  under  the  provisions  of  said  Act,  which  was 
denied:    Held,  that  the  denial  was  proper.    Id, 

See  fiUu,  Judicial,  1-19;  Appeal,  1-8,  6,  7,  9-11;  Wbit  of  Esbob,  1-8;  Fobciblb 

BNTET   AMD  DDTAIKm,    8. 

JUBOB  AND  VBBDICT. 

1.  Where  a  challenge  for  cause  was  Interposed  to  a  tnai  juror  by  defendant,  and 

overruled,  and  the  juror  was  subsequently  peremptorily  challenged  by  him, 
and  the  jury  was  completed  without  defendant  exhausting  his  peremptory 
challenges:  Held,  that  the  appellate  Court  would  not  consider  an  alleged  error 
in  denying  the  challenge  for  cause;  as,  conceding  the  denial  to  have  been 
erroneous,  defendant  had  sustained  no  Injury  thereby.    People  t.  Oateu>ood,  146. 

2.  When  a  jury  renders  a  general  verdict,  and  also  special  findings,  the  latter  will 

control  the  former,  if  there  Is  any  inconsistency  between  them ;  and  the  Court 
will  direct  judgment  to  be  entered  in  accordance  with  the  special  findings. 
Leeee  v.  Clark,  887. 
8.  Where  the  Indictment  was  against  James  B.  Boggs  for  murder,  and  the  verdict 
pronounced  "  the  defendant  J.  M.  Boggs  "  guilty  of  manslaughter :  Held,  that 
the  error  in  the  initial  of  the  middle  name  of  defendant  In  the  verdict  was  im- 
material.   People  V.  Bogge,  432. 

4.  In  a  civil  action  it  Is  not  a  matter  of  right,  which  either  party  may  claim,  to 
have  a  jury  polled.  Before  the  verdict  is  recorded.  It  Is  a  matter  resting  in 
the  discretion  of  the  Court  to  allow  the  proceedlnjr:  It  will  generally  be  al- 
lowed  where   circumstances  of   suspicion   attend   the   delivery  of  the  verdict. 
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After  the  rerdlet  Is  recorded,  the  proceeding  is  never  allowed.  With  the  as- 
sent of  the  jury  to  the  verdict  as  recorded,  their  functions  with  respect  to 
the  case  cease,  and  the  trial  is  closed.     Blum  y.  Pate,  69. 

8.  Before  a  verdict  Is  recorded  it  should  be  declared  by  the  foreman  of  the  jury,  or 
if  sealed,  read  by  the  Clerk,  so  that  the  parties  may  be  distinctly  Informed 
of  its  purport  It  Is  irregular  to  record  the  verdict  before  It  is  thus  an- 
nounced, but  the  irregularity  must  be  objected  to  at  the  time,  or  it  wUl  not 
be  noticed  on  appeal.    Id. 

6.  Assent  to  a  recorded  verdict,  expressed  by  the  foreman,  is  conclusive  upon  all 
Che  Jury,  unless  a  disagreement  is  expressed  at  the  time.    Id, 
See  Nsw  Trial,  4,  ft. 

JUSTICE'S  COUET. 

1.  Where  the  complaint  In  a  Justice's  Court,  In  addition  to  a  good  cause  of  action, 
contains  averments  and  prays  relief  respecting  matters  not  within  the  jurisdic- 
tion of  the  Court,  the  action  should  not  for  tliat  reason  be  dismissed,  but  th« 
Court  should  direct  an  amendment  or  disregard  the  objectionable  matter. 
Howard  v.  YalenUne,  282. 

ftoe  Afpbal,   16,    16;   Bail   Bono,    1,   2;   Fosciblb   Bntkz   amd   DiTAunm,   8; 

PBACnCB,  2. 

LACHES. 
Bee  Equitt,  9,  10;  Jcdgicbiit,  4. 

LARCENY. 
Bee  Cbiminal  Law,  7* 

LIEN. 
Bee  Vbndob  and  Vbndib,  1. 

LIMITATIONS,    STATUTE    OF. 

1.  The  langaage  "  an  action  upon  any  c<mtract,  obligation  or  liability  founded  upon 

an  Instrument  of  writing,"  in  the  seventeenth  section  of  the  Statute  of  Limi- 
tations, refers  to  contracts,  obligations  and  liabilities  resting  in  or  growing 
ont  of  written  taistruments,  not  remotely  or  ultimately,  but  immediately  — 
that  is,  to  such  contracts,  obligations  or  liabilities  as  arise  from  instruments 
of  writing  executed  by  the  parties  who  are  sought  to  be  charged  in  favor  of 
those  who  seek  to  enforce  the  contracts,  obligations  or  liabilities.  CMpmow  t. 
MorriU,  130. 

2.  Thus,  where  two  persons  executed  a  note,  one  as  principal  and  the  other  as  surety, 

and  a  judgment  obtained  upon  the  note  is  paid  by  the  surety :  Held,  that  the 
obligation  of  the  principal  to  repay  the  surety  is  not  "  founded  upon  a  written 
instrument,"  within  the  meaning  of  the  statute,  and  that  more  than  two  years 
having  elapsed  after  the  payment  before  suit  brought,  the  demand  was  barred. 
Id, 

3.  The  defense  of  the  Statute  of  Limitations  may  In  our  practice  be  presented  by 

demurrer,  where  It  appears  from  the  complaint  that  the  period  of  limitation 
has  elapsed  since  the  plaintiff  possessed  the  right  of  action,  and  no  facts  are 
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allecetf  taktag  the  demand  from  the  operation  of  the  ftatote.  JTmoii  t.  Oranite, 
211. 

4.  Judgments  recovered  in  the  Courts  of  this  State  are  within  the  first  subdlTision 

of  the  serenteenth  seetion  of  the  Llmiution  Act,  and  actions  thereon  are  harred 
hy  the  lap»6  of  five  years  from  the  time  they  are  rendered.    Id^ 

5.  The  time  fixed  hy  the  first  section  of  the  LimiUtion  Act  of  1855,  within  which 

an  action  may  he  commenced  for  the  recovery  of  land  under  a  title  derived  from 
the  Mexican  or  Spanish  Governments,  does  not  begin  to  run  until  the  Issuance 
of  the  patent  hy  the  United  States  Government.     Johnson  v.  Van  Dyke,  225. 

Oi  The  terms  '*  final  confirmation  by  the  Government  of  the  United  States/'  as  used 
in  said  act,  mean  the  definitive  confirmation  of  the  title  to  certain  specifically 
described  premises,  and  Include  not  only  the  recognition  of  the  validity  of  the 
title  by  the  Judicial  Department,  but  also  by  the  Executive  Department,  which 
formerly  exercised  supervision  and  control  over  the  location  of  confirmed  Mexi- 
can grants.    Id. 

MANDAMUS. 

tm  JfOfMkMHM  Is  not  the  proper  remedy  for  the  enforcement  of  a  daim  against  m 
county,  which  has  been  presented  to  the  Board  of  Supervisors  of  the  county 
and  by  them  rejected.  In  such  cases,  the  statute  authorising  the  party  to 
sue  the  county  has  given  him  a  plain,  speedy  and  adequate  remedy  at  law. 
The  writ  of  mandamus  belongs  only  to  such  as  have  legal  rights  to  enforce, 
and  find  themselves  without  an  appropriate  legal  remedy.  Orandall  v.  Amador 
County  J  72. 

8.  To  authorize  a  mandamus,  it  must  appear  not  only  that  the  performance  of  the 
act,  to  enforce  which  the  writ  is  asked,  is  a  duty  resulting  from  the  ofBee» 
tmst  or  station  of  the  Board  or  party  to  whom  the  writ  is  to  he  directed, 
but  that  the  performance  has  been  requested  and  refused.    Id. 

8.  Under  the  Revenue  Act  of  1861,  it  is  the  duty  of  the  Tax  Collector  to  execute 
and  deliver  to  a  person,  paying  his  taxes  In  the  coin  therein  designated,  a 
receipt  for  the  same,  and  the  performance  of  this  duty  may  be  enforced  by 
mandamus.    Perry  v.  Washburn,  318. 

4.  The  constitutionality  of  the  first  section  of  the  Law  of  1861  concerning  Intelli- 
gence Offices  in  San  Francisco  cannot  be  tested  in  a  proceeding  by  mandamus 
against  the  Board  of  Supervisors  to  compel  an  order  by  them  for  the  issuance 
of  a  license  to  a  person  applying  therefor  under  said  act  Hall  v.  Bupervisor9 
of  Ban  Francisco,  691. 

B.  If  the  discretion  given  by  this  section  to  withhold  a  license  from  any  particular 
person  who  may  apply  for  one  is  an  unconstitutional  limitation  upon  the  right 
of  the  cltlaen  to  follow  a  lawful  avocation.  It  may  render  the  section  void,  and 
leave  it  open  for  any  person  to  pursue  the  business  without  a  license;  but  it 
does  not  work  an  affirmative  right  to  a  license  by  any  person.  Irrespective  of  the 
decision  of  the  Board  of  Supervisors  as  to  his  qualifications.    Id. 

6.  Where  a  writ  of  mandamus  is  asked  against  a  County  Treasurer,  to  compel  him 

to  pay  a  warrant  drawn  upon  him  by  the  Auditor,  the  Treasurer  may  show  in 
defense  that  the  warrant  is  founded  upon  a  demand  not  legally  chargeable 
against  the  County,  and  upon  such  showing  the  writ  will  be  refused.  Keller  v. 
Hyde,  598. 
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IffABRIAGB    AND   DIVOBCB. 

S.  Z>«nrtloii,  M  the  ground  of  a  dlyoroe,  conslsto  in  tbe  oeatatloB  of  mAtrimonial 
eohabitatton  and  the  intent  to  desert    MorTi9im  y.  MorriBon,  431. 

at  The  Intent  to  desert  1b  presumed  from  proof  of  the  fact  of  prolonged  abandon- 
ment without  apparent  cause.    Id. 

MARRIED  WOMAN. 
See  Husband  and  Wmk 

MEXICAN  GRANT. 

t.  The  acgoisltlon  of  California  by  the  United  States  did  not  affect  the  rights  of 
the  inhabitants  to  their  property.  The  inhabitants  retained  all  such  rights, 
and  were  entitled,  by  the  law  of  nations,  to  protection  In  them  to  the  same 
extent  as  under  the  former  Gtoyemment.  And  Independent  of  the  obligations 
thus  arising,  the  United  States,  by  the  treaty  of  Guadalupe  Hidalgo,  In  effect 
stipulated  for  such  protection.    Leeae  y.  Clark,  887. 

9.  The  term  property,  as  applied  to  lands,  embraces  all  titles,  legal  or  equitable, 
perfect  or  imperfect    Id, 

t»  Whether  the  title  which  passed  by  the  Mexican  grant,  in  this  case,  be  regarded 
as  perfect  or  imperfect  it  constituted  property ;  and  as  such,  the  obligation  to 
protect  it  was  cast  upon  the  United  States,  upon  the  cession  of  the  country, 
both  by  the  law  of  nations  and  the  stipulations  of  the  treaty.    Id, 

4,  The  obligation  was  political  in  its  character,  binding  upon  the  conscience  of  the 
new  Government  and  could  only  be  executed  in  such  manner  and  at  such 
times  as  the  Government  in  Its  Judgment  might  deem  expedient  By  the 
Act  of  March  3d,  1851,  the  Gk>yernment  determined  the  manner  and  condi- 
tions under  which  It  would  discharge  this  obligation,  and  at  the  same  time  pro- 
vided the  means  to  ascertain  and  separate  private  claims  from  the  public 
lands.  For  both  of  these  objects  the  Act  was  passed,  and  all  titles,  legal  or 
equitable,  were  subjected  to  examination.  Legal  titles  —  such  as  were  perfect 
under  the  former  Government  —  did  not  need  any  action  of  the  new  Govern- 
ment for  their  protection:  but  their  presentation  was  necessary  to  enable  the 
new  Government  to  ascertain  the  extent  of  the  property  it  had  acquired  by  the 
cession  of  the  country.  Equitable  titles  required  further  action  of  the  granting 
power  for  their  protection,  and  their  presentation  was  necessary  to  enable  tbe 
new  Goyemment  to  discharge  its  political  obligations  in  this  respect.    Id. 

B.  The  action  of  the  Goyemment  upon  the  title  presented  took  effect  upon  that  title 
as  it  existed  at  the  time  the  Jurisdiction  of  the  former  Government  over  the  sub- 
ject ceased.  The  new  Government  succeeded  to  the  obligations  of  the  former 
Government  with  respect  to  the  property  claimed.  Those  obligations  devolved 
upon  the  United  States  as  a  sovereign  nation.  Their  power  to  enforce  those 
obligations  was  therefore  sovereign  and  supreme,  and  subsequent  claimants 
took  in  SQbordlnation  to  their  action.    Id. 

0.  Subsequent  claimants  have  no  ground  of  complaint,  for  whatever  interests  they 
possess  were  acquired  with  knowledge  of  the  treaty,  and  the  obligations  and 
powers  of  the  new  Government.    Id, 

7.  The  State  and  Indlylduals  hold  whatayer  property  they  possess,  which  formerly 
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1)eIonged  to  the  Mexican  Goyemment,  through  the  United  States,  and  sabject, 
therefore,  to  the  action  of  the  United  States,  whilst  they  held  It  and  subject  to 
any  action  with  respect  to  such  property  which  they  covenanted  or  were  bound 
to  take  upon  Its  acquisition.  The  legal  effect  of  the  action  of  the  GoTem- 
ment  is  the  same  as  if  such  action  had  been  taken  the  yery  day  upon  whlclk 
the  Mexican  authorities  were  displaced.    J  J. 

-8.  The  patent  is  the  eyldence  which  the  Goyemment  furnishes  the  claimant  ot  its 
action  respecting  his  title.  Before  it  Is  given,  numerous  proceedings  are  re- 
quired to  be  taken  before  the  tribunals  and  officers  of  the  Government ;  and  it  la 
the  last  act  In  the  series,  and  follows  as  the  result  of  those  previously  taken. 
It  is  record  eyldence  of  the  Government's  action.  By  it  the  Government,  repre- 
ienting  the  sovereign  and  supreme  power  of  the  nation,  discharges  its  political  ob- 
ligations under  the  treaty  and  law  of  nations.  By  It  the  sovereign  power,  whicb 
alone  could  determine  the  matter,  declares  that  the  previous  grant  was  genuine ; 
that  the  claim  under  it  was  valid,  and  entitled  to  recognition  and  confirmation 
by  the  law  of  nations,  and  the  stipulations  of  the  treaty ;  and  that  the  grant 
was  located,  or  might  have  been  located,  by  the  former  Government,  and  is  cor- 
rectly located  by  the  new  Government,  so  as  to  embrace  the  premises  as  they 
are  surveyed  and  described.    Id, 

9.  This  record,  so  long  as  it  remains  nnvacated,  is  conclusive  against  the  Govern- 
ment and  against  parties  claiming  under  the  Government  by  title  acquired  sub- 
sequent to  the  time  at  which  the  obligations  of  the  Government  attached,    fd. 

40.  The  term  "  third  persons,"  used  in  the  fifteenth  section  of  the  Act  of  Congress, 
does  not  Include  intruders ;  nor  preSmptloners  claiming  under  the  laws  of  Con- 
gress; nor  locators  of  school  warrants;  nor  any  other  persons  whose  Interests 
have  been  acquired  since  the  acquisition  of  the  country,  when  the  obligation  to 
protect  existing  rights  of  property  devolved  upon  the  United  States.  They 
refer  not  to  all  persons  other  than  the  United  States  and  the  claimants,  but 
to  those  who  hold  independent  titles  arising  previous  to  the  acquisition  of  the 
country.  The  lattor  class  are  not  bound  by  the  decree  and  patent,  for  they  do 
not  hold  in  subordination  to  the  action  of  the  Government,  nor  by  any  tttla 
iobeequent,  but  by  title  arising  anterior  to  the  conquest    /d. 

See  liKiciTATiONS,  Statutb  or,  6,  6;  Patbnt,  1-Z* 


MINING  CLAIMS  AND  BIGHTS. 

l.  A  written  conveyance  is  not  necessary  to  the  transfer  of  a  mining  claim.  Table 
Mountain  Tvmnel  Oo.  v.  Btranahan,  198. 

-t.  The  right  to  mining,  ground,  acquired  by  appropriation,  rests  upon  possession 
only;  and  rights  of  this  character,  not  amounting  to  an  interest  in  the  land, 
are  not  within  the  statute  of  frauds,  and  no  conveyance  other  than  a  transfer 
of  possession  is  necessary  to  pass  them.    Id, 

4^  Thus,  where  the  owners  of  a  mining  claim,  previously  located  by  themselves 
and  others,  became  incorporated,  and  placed  the  corporation  thus  formed  Ln 
possession  of  the  claim  as  their  successor  in  interest,  with  the  evident  inten- 
tion that  whatever  rights  the  unincorporated  individuals  had  should  pass  to 
the  corporation:  Held,  that  the  title  to  the  claim  passed  to  the  corporation  as 
effectually  as  it  would  tf  the  transfer  had  been  accompanied  by  a  conveyance 
ia  writing.    Id. 
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4.  Poflseasloii  of  mining  gronnd,  acquired  by  an  entry  under  a  claim  for  mining  par- 
poses,  upon  a  tract  the  bounds  of  which  are  distinctly  defined  by  physical 
marks,  accompanied  with  actual  occupancy  of  a  part  of  the  tract.  Is  sufficient 
to  enable  the  possessor  to  maintain  ejectment  for  the  entire  claim,  although 
such  acts  of  appropriation  are  not  done  in  accordance  with  any  local  mining 
rule.     Id,         "* 

0.  The  exclusion,  therefore,  of  ayldence  tending  to  prove  a  possession  of  this  char- 

acter is  error.    Id, 

6.  Although  mining  ground  may  be  located  in  the  absence  of  local  regulations,  yet 
the  extent  of  such  location  Is  not  without  limit.  The  quantity  taken  must  be 
reasonable;  and  whether  it  be  so  or  not  will  be  determined  in  such  cases  by 
the  general  usages  and  customs  prevailing  upon  the  subject.  If  an  unreason- 
able  quantity  be  included  within  the  boundaries,  the  location  will  not  be 
effectual  for  any  purpose,  and  possession  under  it  will  only  extend  to  the 
ground  actually  occupied.    Id. 

T.  Upon  the  question  of  reasonableness  of  the  extent  of  a  mining  location,  a  general 
custom,  whether  existing  anterior  to  the  location  or  not.  may  be  given  in 
evidence;  but  a  local  rule  stands  upon  a  different  footing,  and  cannot  be 
Introduced  to  affect  the  validity  of  a  claim  acquired  previous  to  its  establish- 
ment   III. 

MISTAKE. 

t.  A  Court  of  Equity  will  not  relieve  a  party  from  a  contract  entered  into  by  mis- 
take, where  the  mistake  is  one  purely  of  law,  unattended  with  misrepresenta- 
tion, undue  influence,  misplaced  confidence,  or  other  special  circumstances  of 
similar  character.     Kenyon  v.  Welty,  687. 

^  Thus,  a  contract  entered  Into  by  parties  under  a  mutual  supposition  that  the 
law  affecting  the  subject  of  the  contract  was  in  accordance  with  a  previous 
decision  of  the  Supreme  Court  upon  a  similar  state  of  facts,  will  not  bo  set  aside 
because  of  a  subsequent  decision  by  the  same  Court  overruling  the  former  one, 
and  declaring  a  different  rule  upon  the  subject.    Id, 

UOBTOAOH. 

1.  Whether  the  term  **  conveyance,"  as  used  in  the  Act  of  1850  concerning  Con- 

veyances, includes  an  asslgnmeait  of  a  mortgage. —  Quory.     MoOabe  v.  Grey, 
609. 
'2.  Under  a  mortgage  of  personal  property,  not  made  in  pursuance  of  the  provisions 
of  the  Chattel  Mortgage  Act,  the  mortgagee  is  entitled  to  the  possession  of  the 
property.     WUdman  v.  Radetuiker,  61S. 

J.  The  act  coneemlng  conveyances  authorises  a  married  woman  to  execute  a 
mortgage  upon  her  real  property  without  restriction  as  to  purpose  or  person, 
and  she  may  execute  it  for  her  own  debt,  or  for  the  debt  of  her  husband,  or  of 
any  other  person,  subject  to  no  other  restriction  than  that  imposed  by  the  re- 
quirement of  the  Joint  execution  of  her  husband.    Spear  v.  Ward,  669. 

•4.  Where  the  wife  executes  a  mortgage  upon  her  separate  property  for  the  debt  of 
another,  whether  that  other  be  her  husband  or  a  stranger,  she  becomes  as 
to  that  debt  a  mere  surety,  and  is  entitled  to  all  the  rights  and  privileges  of 
that  character.    Id. 

^,  Where  a  bond  is  given  in  the  nsual  form,  expressing  ths  personal  obligation 
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of  tbe  huBlMind  alone,  and  In  connection  with  It  a  mortgage  In  the  osaal  form 
executed  by  the  husband  and  wife  purporting  to  cover  the  separate  estate  of 
the  wife  as  well  as  the  interest  of  the  husband  in  the  premises  mortgaged, 
the  transaction  will,  upon  its  face,  create  the  presumption  that  the  wife  is  a. 
mere  surety  for  the  husband's  debt.     Id, 

0.  The  presumption  of  the  suretyship  of  the  wife  may  be  repelled  by  proof  attw^de, 
showing  that  the  debt  secured  was  created  for  her  benefit  or  that  of  her  estate** 
and  on  like  grounds  the  presumption  will  be  destroyed  by  a  recital  in  tlie 
mortgage  of  a  fact  inconsistent  with  the  theory  that  the  wife  contracted  as  a 
surety.    Id. 

T.  The  wife  being  empowered  to  execute  a  mortgage  is  prima  faele  bound  by  tbe 
clause  stating  the  consideration  of  its  execution.  Such  clause,  subject  to  cer- 
tain qualifications,  is  open  to  explanation  and  may  be  varied  by  parol  proof; 
but  in  the  absence  of  such  explanation  or  proof  the  clause  is  deemed  to  ezpresa 
the  true  consideration.    Id, 

S.  The  Yreka  Water  Company  execute  to  B.  and  others  a  mortgage  on  its  property,, 
to  secure  in  part  debts  severally  due  from  the  company  to  the  diiferent  mort- 
gagees, and  in  part  a  debt  due  from  the  company  to  K.,  not  named  In  the 
mortgage.  A  new  company  is  afterwards  Incorporated  to  take  the  place  of 
the  Yreka  Water  Company,  and  an  arrangement  is  made  between  the  mort- 
gagees and  the  companies,  that  when  nine-tenths  In  amount  of  the  debts  se- 
cured by  the  mortgage  shall  be  surrendered  on  a  fixed  basis  in  exchange  for 
stock  in  the  new  company,  the  mortgage  shall  be  canceled  and  the  property 
be  owned  by  tbe  new  company  free  of  the  incumbrance  —  some  of  the  mort- 
gagees, B.  among  the  number,  receive  stock  to  the  amount  of  their  debts,  and 
conditionally  assign  their  demands ;  but  the  mortgage  Is  not  canceled  or 
assigned,  nor  do  any'  of  the  mortgagees  receive  anything  on  account  of  the 
debt  due  to  K. :  Held,  that  neither  B.  nor  any  of  the  mortgagees  have  by  these 
acts  made  themselves  liable  to  K.  for  any  portion  of  his  debt.  Blbfucl  t. 
KreuU,  109. 

See  HOMBSTiAD,  8 ;  Tsnduk,  1. 


MUNICIPAL  CORPORATIONS. 
1.  The  effect  of  the  proviso  in  the  twelfth  section  of  the  Act  of  1860,  concerning 
Roads  and  Highways  in  the  counties  of  Humboldt,  Napa  and  Siskiyou,  is  to 
limit  the  power  of  contracting,  in  reference  to  roads  and  highways,  to  the  mode 
there  pointed  out;  and  this  limitation  applies  as  well  to  the  Board  of  Super- 
visors as  to  the  overseer ;  and  a  contract  made  in  any  other  manner  is  not  btnd> 
Ing  upon  the  county.     Murphy  v.  Napa  County,  497. 

S«  The  plaintiff  proved  that  he  did  work  and  furnished  materials  for  repairing  a 
public  bridge  In  Napa  county,  at  the  request  of  the  Board  of  Supervisors  of  the 
county,  and  that  the  Board  promised  to  pay  him  for  the  same;  but  he  neither 
proved  nor  attempted  to  prove  a  compliance  with  the  Statute  of  1860  in 
awarding  the  contract :  Held,  that  he  was  properly  nonsuited  at  the  trial,    /d. 

Bee  San  Fba>*cisco,   7-10. 

NAPA   COUNTY. 
See  Municipal  Cobpobations,  1,  i. 
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NEW   TRIAL. 

1.  Where  It  It  eTldent  that  the  Jary  must  have  acted  under  a  mistaken  Impression 

as  to  the  legal  effect  of  the  evidence,  or  In  total  disregard  of  it,  a  new  trial 
will  be  ordered.    Mintum  y.  Burr,  48. 

2.  Where  the  eyidence  is  conflicting,  this  Court  will  not  interfere  with  a  verdict ;  but 

where  there  is  no  evidence  upon  a  point  essential  to  sustain  the  verdict,  a 
new  trial  will  be  ordered.    Cummins  v.  Boott,  83. 

■8.  A  mistake  by  the  Judge  in  stating  the  testimony  to  the  Jury  on  a  trial  for  mur- 
der is  not  a  sufficient  ground  for  setting  aside  a  verdict  finding  defendant  guilty 
of  manslaughter,  where  the  character  of  the  mistake  renders  it  improbable  that 
the  verdict  was  influenced  thereby.    People  v.  Bogga,  432. 

4.  The  fact  that  the  officer  having  charge  of  the  Jury,  after  they  had  retired  to  de- 
lilierate,  was  al>Si'nt  some  miuuies  from  the  room  in  which  he  had  placed  them, 
It  not  appearing  tliat  they  were  f  I  lowed  to  separate;  and  the  fact  that  some 
person  outside  the  Jury  room  spoke  to  a  Juror,  and  that  some  of  the  Jurors 
spoke  to  two  persons  outside,  it  not  appearing  what  was  said  or  that  it  nad 
any  reference  to  the  trlnl :  and  the  fact  that  after  the  Jury  had  agreed  upon 
their  verdict  and  were  brought  Into  the  Court  room,  they  were  allowed  to  re- 
main there  In  tbe  presence  of  other  nersons  while  the  officer  went  to  the  porch 
in  front  of  the  Court  room,  and  waited  some  minutes  for  the  Judge,  it  not  ap- 
pearing that  any  communication  was  had  with  the  Jury  in  the  mean  time,  are 
not  sufficient  grounds  for  requiring  a  new  trial.    Id, 

Z.  Where  the  interference  of  strangers  with  the  Jury  is  unattended  with  corruption 
in  the  latter,  and  has  not  been  prompted  by  a  party,  and  it  does  not  appear  that 
any  injustice  has  thereby  been  done,  the  verdict  will  not  be  disturbed,  whether 
the  cause  be  civil  or  criminal,  a  capital  trial  or  otherwise.    Id. 

6.  An  erroneous  ruling  by  the  Court,  in  excluding  certain  testimony,  is  not  ground 
for  a  new  trial,  where,  from  the  mode  of  submission  to  the  Jury  and  their 
flnding,  it  Is  evident  that  the  testimony  offered  could  have  had  no  influence 
upon  the  verdict.     Carpenter  v.  If  orris,  437. 

T.  The  decision  of  a  referee  upon  a  question  of  fact  will  not  he  set  aside  where  the 
evidence  upon  such  question  is  conflicting,  and  where  the  testimony  of  some 
of  the  wltneaaca,  it  credited,  supports  the  finding.    Brady  t.  Browt^,  620. 
See  Equity,  4-6. 


NONSUIT. 
1.  Where  in  an  action  for  a  breach  of  a  verbal  contraet,  there  was  a  slight  differ- 
ence between  the  statement  in  the  complaint  and  that  in  the  answer  of  the 
promises  on  the  part  of  the  plaintiff  which  were  the  consideration  of  defendants' 
promise,  but  no  issue  was  raised  by  the  answer  as  to  the  performance  by  plain- 
tiff of  bis  promises,  and  on  the  trial  plaintiff  rested  without  proof  as  to  the 
consideration :  Held,  that  under  the  pleadings,  the  absence  of  proof  on  this 
point  was  not  ground  for  a  nonsuit     Peiert  y.  Pom,  586. 

"2,  The  seventy-first  section  of  the  Practice  Act,  requiring  the  Courts  to  disregard 
errors  not  affecting  substantial  rights,  applies  to  errors  of  description  in  a 
pleading  as  well  as  to  errors  In  other  respects.    Id. 

S.  Thus,  where  in  an  action  on  a  verbal  contract,  the  complaint  alleged  several  dls- 
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tlnct  promises  on  the  part  of  defendants,  which  were  denied  by  the  answer,  anA 
on  the  trial  the  plaintiff  introduced  no  proof,  except  as  to  one  of  the  promises: 
Held,  that  this  was  not  ground  for  a  nonsuit;  that  the  provision  of  the 
Practice  Act  above  referred  to  required  a  relaxation  of  the  common  law  rule 
respecting  a  variance;  and  that,  it  being  apparent  that  defendants  were  not 
surprised  or  prejudiced  by  the  failure  of  proof,  the  error  in  stating  the  agree^ 
ment  should  have  been  disregarded.    Id. 

4.  A  plaintiff  can  voluntarily  submit  to  a  nonsuit  before  a  referee  in  a  case  wher» 
no  counter  claim  is  set  up  by  the  defendant    Plant  v.  Fleming,  92. 


NOTICE. 

Under  the  Act  of  1860  concerning  Conveyances,  the  recording  of  a  conveyance  is 
constructive  notice  to  none  except  subsequent  purchasers  and  mortgagees. 
The  words  "  shall  impart  notice  to  all  persons  of  the  contents  thereof,"  Jn  the 
twenty-fifth  section,  are  controlled  by  the  provision  immediately  following  In 
the  same  section,  that  "  subsequent  purchasers  and  mortgagees  shall  be  deemed . 
to  purchase  with  notice.'*    MoOabe  v.  Cfrey,  509. 

See  CoRPOBATiON,  1;  SvL-owr,  8. 


OFFICE   AKD   OFFICES. 

1.  The  offices  of  County  Clerk  and  County  Recorder  are  distinct  offices,  though  tbey 

may  be  held  by  the  same  person ;  and  it  makes  no  difference  in  the  charact^ 
of  the  office  whether  the  law  declares  in  terms  that  the  Clerk  shall  also  be 
Recorder,  or  declares  that  the  Clerk  shall  be  ea  o/floio  Becorder.  People  v. 
Durrick,   94. 

2.  In  1858,  a  law  was  passed  separating  the  office  of  County  Becorder  of  Shasta 

county  from  that  of  County  Clerk,  and  making  the  Recorder  em  offloio  Qerk 
of  the  Probate  Court.  In  1860,  by  the  general  Revenue  Act,  the  County 
Clerk  was  made  e«  officio  Recorder.  By  the  Revenue  Act  of  1861,  County 
Recorders  were  again  required  to  be  elected  separately.  Bach  of  the  Revenue 
Acts  contained  a  clause  repeating  all  laws  and  parts  of  laws  in  conflict  with 
its  provisions,  but  neither  contained  any  provisions  inconsistent  with  that  of 
the  law  of  1858,  which  made  the  Recorder  es  offloio  Clerk  of  the  Probate 
Court :  Held,  that  a  Recorder  elected  in  1861  was  Clerk  of  the  Probate  Court 
—  the  office  of  Probate  Clerk  having  remained  attached  to  that  of  Recorder 
during  the  whole  period.    Id. 

8.  A  person  who,  at  the  time  of  bis  election  as  District  Judge  of  this  State,  held 
and  discharged  the  dntles  of  the  office  of  Inspector  of  the  Customs  of  the 
United  States,  at  a  salary  of  three  dollars  and  seventy-five  cents  per  day,  pay- 
able monthly,  under  and  by  virtue  of  an  appointment  by  the  Collector  of  the 
Port  of  San  Francisco  —  which  appointment  was  never  approved  by  the  Sec- 
retary of  the*  Treasury  —  was  not  ineligible  to  the  office  to  which  he  was  elected 
by  force  of  the  twenty-first  section  of  the  fourth  article  of  the  Gonatttntlon  of 
this  State.    People  v.  Turner,  142. 

4.  A  person  appointed  by  the  Governor  to  fill  a  vacancy  in  the  office  of  8aperl»- 
tendent  of  Immigration  for  the  Port  of  San  Francisco,  is  entitled  to  hold  tlie 
office  until  a  new  appointment  to  fill  the  office  Is  made  by  the  Qovemor  and 
confirmed  by  the  Senate.     Wcthcrltee  v.  Oazneou,  608. 
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6.  The  appointment  to  fill  a  yacancy  In  an  oiBce  of  this  character  Is  complete,  sa 
far  as  the  Governor  Is  concmed,  upon  the  deliyerj  of  the  commission,  and 
requires  no  confirmation  by  the  Senate.  The  Govemor  cannot,  after  the  com- 
mission for  the  vacancy  is  issued,  revoke  the  appointment,  or  by  any  act  affect 
the  right  of  the  appointee  to  the  oflice  for  the  period  prescribed  by  the  statute ; 
that  is,  until  the  Governor  and  Senate  proceed  and  fill  the  office.  Id. 

6.  The  duration  of  the  term  of  an  appointee  commissioned  to  fill  a  vacancy  in  the 
office  of  >  Superintendent  of  Immigration,  is  controlled  by  the  provisions  of 
the  forty-first  section  of  the  act  concerning  officers,  passed  April  28th,  1851. 
Id. 

See  Constitutional  Law,  1 ;  Eligtion,  1,  2. 

OFFSBT. 
Bee  Sbt-oft. 

0VEBBT7LBD. 

1.  The  People  t.  Hood,  (6  Cal.  286)  as  to  the  necessity  of  an  Indictmcait  for  arsoA 
stating  in  terms  that  the  defendant  **  set  fire  "  to  the  dwelling  house,  by  Peo^ 
pie  V.  Myere,  76. 

PAROL  BVIDENCSL 
See  TBU8T  AND  Tbustu,  4-6. 

PABTIB& 
1.  In  an  action  under  the  thirteenth  section  of  the  Forcible  Bntry  and  Unlawful  De- 
tainer Act,  the  tenant  in  possession  and  from  whom  restitution  and  damages 
were  sought,  wac  a  married  woman  and  a  sole  trader,  and  her  husband  was 
made  a  codefendant  with  her,  but  no  relief  was  asked  against  him,  except  for 
restitution  of  the  premises:  Held,  that  there  was  no  misjoinder  of  parties  of 
which  either  of  defendants  could  complain.    Howard  v.  Valentine,  282. 

See  GuABDiAN  and  Wabd,  2;  Wxtnsbs,  6,  8;  Txdst  and  Tbubtsi,  7. 

PARTNERSHIP. 
Bee  WiTMBSs,  6-8. 

PATENT. 

1.  A  patent  of  the  United  States,  following  a  final  decree  affirming  the  validity  of  m 

Mexican  grant  in  a  proceeding  instituted  before  the  United  States  Land  Com- 
mission to  obtain  a  confirmation  of  the  grant,  takes  effect  by  relation  at  the 
date  of  the  presentation  of  the  petition  to  the  Land  Commission,  and  is  to 
be  regarded,  so  far  as  all  intermediate  conveyances  are  concerned,  as  having 
been  executed  at  that  time.     Toucfiard  v.  Grow,  150. 

2.  Thus,  where  on  the  twenty-fourth  day  of  February,  1852,  H.  and  others  filed  a 

petition  before  the  U.  S.  Land  Commission  for  a  confirmation  of  a  grant  of 
land  from  the  Mexican  Government,  and  In  the  U.  S.  District  Court,  to  which 
the  proceeding  had  been  appealed,  a  final  decree  of  confirmation  was  rendered 
in  November,  1855,  upon  which  a  patent  subsequently  Issued:  Held,  that  a 
deed  made  by  H.  on  the  thirtieth  day  of  July,  1852,  of  his  interest  In  the 
land  embraced  in  the  grant,  passed  the  legai  title  subsequently  acquired  by 
tbe  patent    /iL 


Digitized  by 


Google 


720  INDEX. 

Z.  Until  the  Act  of  Congrem  vesting  the  supervision  and  control  of  survefi  of  con- 
firmed Mexican  grants  In  the  United  States  District  Court,  there  was  no  abso- 
lute finality  to  the  survey  until  it  had  received  the  approval  of  the  Commis- 
sioner of  the  Land  Oflice,  as  well  as  that  of  the  Surveyor  General  for  California ; 
and  the  only  authoritative  evidence  of  such  approval  was  the  patent.  Johnmm 
V.  Van  Dyke,  225. 

4.  A  patent  of  the  United  States  issued  to  a  confirmee  of  a  Spanish  or  Mexican 
grant,  under  the  Act  of  Congress  of  March  Sd,  18S1,  treated  simply  as  the 
deed  of  the  United  States,  is  in  its  operation  like  the  deed  of  any  other 
grantor,  and  passes  only  such  interest  as  the  United  States  possessed  —  the 
deed  taking  elfect  by  relation  at  the  date  of  the  presentation  of  the  petition 
of  the  patentee  to  the  Board  of  Land  Commissioners.  But  such  patent  is  not 
merely  a  deed  of  the  United  States ;  it  is  a  record  of  the  Government  —  of  Its 
action  and  judgment  with  respect  to  the  title  of  the  patentee  existing  at  the  date 
of  the  cession  of  California — and  as  such  record  Is  conclusive  evidence  of  title 
in  the  patentee  at  the  time  the  Jurisdiction  of  the  subject  passed  from  the 
Mexican  Government  to  the  United  States.     Leeae  v.  Clark,  887. 

See  McxiCAN  Gbaitt,  1-10;  Limitations,  Stacutb  of,  6,  6. 


PAYMENT. 

!•  A  holds  a  note  against  B  for  $4,000,  secured  by  a  mortgage  on  B's  mining  claim. 
The  note  being  due,  B  agrees  with  C  to  sell  the  claim  to  him,  in  consideration 
of  C's  payment  of  the  debt  to  A.  B  and  C  execute  an  agreement  In  writing, 
to  which  A  assents,  that  C  shall  pay  A  $400  in  cash,  $1600  within  two  days, 
and  for  the  remaining  $2,000  give  his  note  to  A,  payable  in  four  months.  C 
pays  the  $400,  and  executes  the  note,  which  A  receives.  A  retains  his  original 
note  and  mortgage,  and  there  is  no  understanding  that  these  shall  be  released : 
Held,  that  this  transaction  operated  as  a  conditional  payment  of  the  original 
debt;  that  the  debt  was  not  thereby  extinguished,  but  the  remedy  upon  it  sus- 
pended until  default  on  the  part  of  C  in  making  his  payments.  Orwry  v.  Bow- 
ere,  86. 

%  Eeid,  further,  that  C  failing  to  pay  the  $1600  at  the  time  agreed,  A  might  there- 
upon, for  this  breach,  consider  the  entire  contract  annulled,  and  without  wait- 
ing for  the  maturity  of  C's  note,  maintain  an  action  against  B  upon  the 
original  note  for  the  whole  balance  unpaid.    Id. 

Bee  Bquitt,  9. 

PETITION. 
Bee  Saijd»  Judicial,  1-19. 

PLEADING. 

1.  A  complaint  in  an  action  to  set  aside  a  Judgment,  which  contains  no  averment 
showing  that  relief  could  not  have  been  obtained  on  motion,  may  be  demur- 
rable; but  If  defendant  fails  to  demur,  and  answers  on  the  merits,  and  the 
facts  supplying  the  defect  apppear  in  the  record,  the  objection  is  waived. 
Bihend  v.  Kreuiz,  109. 

S  Where  the  complaint  averred  a  contract  between  plalntilf  and  the  Board  of  Su- 
pervisors on  behalf  of  the  county,  and  the  answer  admitted  a  contract  between 
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tbe  pUlntiff  and  another  <m  one  side,  and  the  county  on  the  other*  and  averred 
that  thia  waa  the  only  contract  made  by  the  county  hi  relation  to  the  matter, 
and  denied  that  any  other  was  made  by  the  Board  of  Sap^rylaors :  Held,  that 
thla  denial  was  sufficient  to  put  the  plaintiff  on  proof  of  the  contract  Murphy 
T.  Napa  County,  497. 
Z.  Where,  In  an  action  of  ejectment,  the  complaint  did  not  directly  ayer  a  seisin 
or  ownership  of  the  premises  by  plaintiff,  but  alleged  that  the  plaintiff  by  loca- 
tion, survey  and  certain  other  acts,  acquired  possession ;  and  the  answer  denied 
these  acts,  except  the  surrey,  and  denied  that  plaintiff  acquired  possession  by 
location  "  or  in  any  other  manner.**  Held,  that  the  allegation  of  prior  posses- 
sion was  sufficiently  denied  by  the  answer.    La  Rue  y.  Oppenheimer,  617. 

4.  In  an  action  for  the  collection  of  delinquent  taxes,  under  the  Act  of  May  17th, 
1861,  the  complaint  must  aver  the  fact  of  the  failure  of  the  Tax  Collector  to 
collect  the  delinquent  tax,  by  reason  of  his  inability  to  And,  seiia,  or  sell 
property  belonging  to  the  delinquent.  A  complaint  which  fails  to  make  this 
averment  shows  no  cause  of  action.    People  v.  Pioo,  696. 

IS.  Where  a  party  desires-  to  avail  himself  of  the  statute,  which  provides  tliat  no 
action  for  the  recovery  of  any  estate,  sold  by  an  Executor  or  Administrator, 
shall  be  maintained  by  any  heir  or  other  person  claiming  under  the  deceased 
testator  or  intestate,  unless  it  be  commenced  within  three  years  next  after  the 
■ale,  he  must  plead  it.  The  objection  that  the  action  is  barred  cannot  be 
taken  to  the  admissibility  of  evidence,  when  the  statute  has  not  been  pleaded. 
Meeke  v.  Eahn,  620. 

flee  Ju0Tics*B  CouBT,  1;  Limitations,  Statutb  of,  8;  Nonsuit,  1,  8;  Practicb, 

2,  16. 

POSSESSION. 

1*  The  commencement  to  build  a  fence  for  the  purpose  of  inclosing  a  parcel  of  pub- 
lic land  Is  not  of  itself,  without  the  aid  of  other  facta,  a  possession  of  the 
tract  Intended  to  be  Inclosed.    Oufumine  v.  Sooii,  88. 

See  Estates  or  Dbceasbd  Pbbsons,  5,  6;  Fobciblb  Entbt  and  Dbtainsb,  4,  6; 
Fraud  and   Statutb  or   Fbauds,   2;   Mining  Claims   and  Bights,   4,   6; 

MOBTGAGB,  2. 

POWER. 

1.  If  In  an  Instrument  conferring  a  power  there  be  an  Inconsistency  between  the 
recital  stating  the  consideration  moving  the  donor  to  the  execution  and  the  sub- 
sequent terms  defining  the  power,  the  recital  will  not  operate  as  a  limitation 
upon  the  power.    Beatty  v.  Clark,  11. 

Bee  Equity,  1,  2,  3. 

PRACTICE. 

1.  A  ruling  by  the  appellate  Court  upon  a  point  distinctly  made  upon  a  previous 

appeal,  is  in  all  subsequent  proceedings  In  the  same  case  a  final  adjudication, 
from  the  consequences  of  which  the  Court  cannot  depart  nor  the  parties 
relieve  themselves.    Phelan  v.  Ba^  Franolsoo,  80. 

2.  The  Civil  Practice  Act  does  not  require  the  answer  to  a  verified  complaint  in  an 

action  in  a  Justice's  Court  to  controvert  epeo^loally  the  material  allegationB 
Vol.   XX.--i6 
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of  Bueh  complaint.  It  !■  sufficient  if  the  answer  deny  tbe  material  allega- 
tions, either  generally  or  specifically.     Minium  t.  Burr,  48. 

3.  A  fact  not  directly  averred  in  the  complaint,  but  which  in  the  pleadings  and  is 

the  findings  of  the  Court  is  incidentally  recognized  and  treated  as  true  and 
not  in  controyersy,  cannot  be  questioned  for  the  first  time  in  the  appellate 
Court  on  objection  to  the  complaint.    People  v.  Jones,  50. 

4.  In  an  action  tried  by  the  Court  without  a  Jury,  Judgment  may  be  entered  by  the 
Clerk  in  vacation,  upon  the  filing  by  the  Judge  of  his  findings  and  decision. 
Id. 

6.  Section  ten  of  article  six  of  the  Constitution  does  not  prohibit  the  Legislature 
from  authorizing  a  Judgment  to  be  entered  in  vacation,  and  in  several  cases,  as 
upon  failure  to  answer  on  personal  service  of  summons,  and  on  report  of  a 
referee,  the  provisions  of  the  Practice  Act  contemplate  the  entry  of  Judgment 
either  in  or  out  of  term.    Id. 

6.  Where,  upon  a  certain  point  in  a  case,  there  is  no  evidence,  or  only  such  slight 
evidence  as  is  plainly  insufl3cient  to  establish  it,  it  is  proper  for  the  Court  t» 
instruct  the  Jury  to  that  effect,  and  withdraw  the  point  from  their  consideration. 
BtMen  v.  Oashman,  56. 


7.  The  death  of  an  appellant  after  argument  of  his  case  upon  appeal  does  not  < 
stltute  any  ground  for  delaying  a  decision  or  departing  from  the  ordinary 
course  of  procedure,  except  as  to  the  entry  of  the  Judgment  which  may  be 
rendered.  The  entry  should  be  of  a  day  anterior  to  the  appellant's  death. 
Blaeh  v.  BTmw,  68. 

8.  The  rule  is  different  if  the  death  occur  previous  to  the  argument ;  in  that  event, 
further  proceedings  can  only  be  had  upon  leave  given  after  suggestion  of  the 
death  is  made.  Id. 

9.  Where,  after  the  death  of  the  appellant,  the  appellate  Court  not  being  aware  of 
the  death,  render  a  Judgment  of  affirmance,  upon  subsequent  suggestion  of  the 
fact  the  Judgment  will  be  vacated,  and  a  Judgment  of  affirmance  rendered  as 

.  of  a  day  previous  to  the  death  mmm  pro  tunc.    Id. 

10.  In  a  civil  action  it  is  not  a  matter  of  right,  which  either  party  may  claim,  to 
have  a  Jury  polled.  Before  the  verdict  is  recorded,  it  is  a  matter  resting  in 
the  discretion  of  the  Court  to  allow  the  proceedings;  it  will  generally  be 
allowed  where  circumstances  of  suspicion  attend  the  delivery  of  the  verdict. 
After  the  verdict  is  recorded,  the  proceeding  is  never  allowed.  With  tbe 
assent  of  the  Jury  to  the  verdict  as  recorded,  their  functions  with  respect  to 
the  case  cease,  and  the  trial  is  closed.    Blum  v.  Pate,  69. 

11.  Before  a  verdict  is  recorded  it  should  be  declared  by  the  foreman  of  the  jury,. 

or  if  sealed,  read  by  the  Clerk,  so  that  the  parties  may  be  distinctly  informed 
of  its  purport  It  is  irregular  to  record  the  verdict  before  it  Is  thus  announced, 
but  the  irregularity  must  be  objected  to  at  the  time,  or  It  will  not  be  noticed 
on  appeal.     Id. 

12.  Assent  to  a  recorded  verdict,  expressed  by  the  foreman,  is  conclusive  upon  alt 
the  Jury,  unless  a  disagreement  Is  expressed  at  the  time.  Id. 

13.  On  the  appeal  of  a  criminal  case,  the  transcript  may  be  filed  with  the  Clerk  of 
the  Supreme  Court  without  the  payment  of  the  fees  therefor  In  advanca.  I» 
such  action  the  Clerk  cannot  refuse  to  render  his  services  for  the  People  on 
account  of  nonpayment  of  fees.    People  v.  Myers,  76. 
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14.  An  order  to  publish  a  •nmmoiis  made  In  advance  of  the  issuance  of  the  snm- 
mons  is  a  nullity.    People  v.  Huher,  81. 

16.  The  Judge  has  no  power  to  order  a  summons  to  issue,  but  only  to  order  a  sum- 
mons already  issued  to  be  served  in  a  special  manner.     Id. 

16.  Where  a  demurrer  is  filed  to  the  defendant's  answer,  it  is  irrc^Iar  for  plaintiff 
to  take  Judgment  before  some  disposition  is  made  of  the  demurrer.  And  where 
the  record  on  appeal  discloses  this  state  of  facts,  and  nothing  more  from  which 
an  abandonmoit  of  the  demurrer  can  be  inferred,  the  judgment  will  be  re- 
versed.   Huee  V.  Moore,  115. 

17.  The  granting  or  refusing  of  a  motion  to  set  aside  a  default  based  upon  affidavits 
is  a  matter  within  the  proper  discretion  of  the  Court  before  whom  the  motion 
Is  made;  and  unless  that  discretion  has  been  abused,  the  appellate  Court  will 
not  interfere.    Woodward  v.  Backus,  187. 

18.  On  application  by  defendant  to  set  aside  a  default,  an  affidavit  by  him  stating 
that  the  case  has  been  fully  and  fairly  represented  to  counsel,  who  have  advised 
affiant  that  he  has  a  good,  full  and  perfect  defense  on  the  merits,  is  safflcient 
on  that  point,  without  stating  the  facts  constituting  the  defense.    Id. 

19.  A  County  Clerk  may  issue  process  and  attest  proceedings  of  the  Courts  of  which 
he  is  e»  offloio  Clerk  over  his  signature  as  County  Clerk,  and  leave  to  the  title 
of  the  proceedings,  or  the  contents  of  the  instruments,  the  identification  of  the 
Courts  to  which  they  belong.    Touohard  v.  Orow,  150. 

20.  An  order  vacating  a  dismissal  of  appeal,  obtained  upon  a  stipulation  signed  by 

counsel  for  respondent  in  ignorance  of  the  dismissal,  will  be  set  aside  on  his 
motion.    Horiega  v.  Knight,  172. 

21.  The  granting  or  refusing  of  a  continuance  rests  in  the  sound  discretion  of  the 
Court  to  which  the  application  is  made,  and  its  ruling  will  not  be  revised  by 
the  appellate  Court,  except  for  the  most  cogent  reasons.  Qrifflm  v.  Polhemueg 
180. 

22.  Where  there  is  a  discrepancy  between  the  finding  of  facts  and  the  Judgment,  this 
Court  may,  on  appeal,  order  the  proper  modification  of  the  Judgment;  but 
where  the  Judgment  is  in  harmony  with  the  pleadings  and  the  finding  of 
facts,  and  is  erroneous  by  reason  of  a  variance  between  the  finding  and  the 
proof,  this  Court  will  not  modify  the  judgment  to  suit  the  proof.  Olark  v. 
Huber,  196. 

23.  It  is  not  error  for  the  Judge,  in  stating  the  testimony  to  the  jury,  to  read  a 
memorandum  of  testimony  taken  by  another  person,  instead  of  using  his  own 
minutes  or  making  the  statement  from    recollection.     People  v.  Bogge,  432. 

24.  In  a  criminal  trial  it  is  not  necessary  for  the  Judge,  upon  stating  the  testimony, 
to  instruct  the  Jury  that  they  are  exclusive  Judges  of  the  fact.    Id, 

25.  To  a  complaint  against  three  persons  upon  a  promissory  note,  executed  under  a 
firm  name,  one  of  the  defendants  answered,  denying  his  liability,  and  that  he 
was  one  of  the  firm  by  whom  the  note  was  executed.  Neither  of  the  pleadings 
was  verified.  When  the  cause  came  on  for  trial,  plaintiff  moved  to  strike  out 
defendant's  answer  for  want  of  a  verification ;  and  pending  the  motion,  defenu- 
ant  asked  leave  to  then  verify  the  answer.  The  Court  denied  defendants* 
motion,  and  struck  out  the  answer:  Held,  that  the  refusal  by  the  Court  to 
allow  the  verification  was  tndi  an  abuse  of  discretion  as  to  amount  to  error. 
Lattimer  t.  Ryan,  628. 
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le.  Where  a  plaintiff  has  obtained  the  benefit  of  proceeding  aa  npon  a  deCanlt  te 

mast  stand  by  the  results  of  that  proceeding.    Id. 
See  Appbal,  4,  6,  8»  16,  16;  Cbiminjll  Law,  4-6;  Jurisdiction,  2,  8;  JusTicn's 
CoDBT,   1;   Nonsuit,    1-8;   Plbadimo,  6;   Sbt-off,   1-2;   SuPRna  Coubt,  1; 
TiNinB,  1,  2;  Trial,  1,  2. 

I 

PRESUMPTION. 

See  Criminal  Law,  0 ;  Marriaos  and  DiroBcn,  1,  i» 

PRINCIPAL  AND  AGENT. 
See  AoBNT. 

PROBATE    COURT. 
See  Salb,  Judicial,   1-19. 

PURCHASE. 

S.  The  term  "Taloable  consideration,**  as  used  in  the  twenty-sixth  teetlon  of  the 
CooTsyandng  Act,  means  a  pecuniary  consideration,  or  its  equivalent,  as  dia- 
tlBfulshed  from  a  good  consideration,  and  has  no  reference  to  the  adequacy  of 
tba  price  to  the  ralue  of  the  property  conyeyed.    Clark  y.  Tray,  ^19. 

See  DnsD,  2,  8 ;  Noticb,  1 ;  Corporation,  1. 

RATIFICATION. 
See  Contract,  2,  8,  10,  IL 

r 

RECITAL. 
See  MoRTOAGB,  61. 

REFEREE. 

!•  JSnAm  a  refereBee  to  try  the  Issues  and  report  a  Judgment,  the  referee  can  exer- 
dae  all  the  powers  of  a  Judge  in  relation  to  the  trial  of  the  cause  referred  to 
him.    Plom  T.  n0m4ng,  92. 

See  Nbw  Trial,  7. 

REGISTRATION. 
See  NoTiCB,  1. 

REPEAL. 
See  Statutbs. 

RES  JUDICATA. 
See  JUDQMBNT,   l-ll. 

SALE,  JUDICIAL. 
1.  The  aQthority  of  the  Probate  Court  to  order  a  sale  of  real  property  of  an  Intestate 
is  deriyed  fti>m  the  statute;  and  can  only  be  exercised  in  the  eaaes  specially 
designated.    ffoynM  t.  Meek9,  288. 
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%  Tbe  proceeding  for  tbe  sale,  tbough  made  In  tbe  general  conne  of  adminlstratloii, 
18  a  distinct  and  independent  proceeding  in  the  nature  of  an  action,  of  which 
the  petition  it  the  commencement,  and  the  order  of  sale  is  the  Judgment. 
Id, 

3.  The  petiti<m  for  the  aale  of  real  property  must  show  on  its  face  two  things :  Ist, 

the  insufficiency  of  the  personal  property  to  pay  the  debts  and  charges  against 
the  estate;  2d,  the  necessity  of  the  sale  of  the  real  property,  or  some  portions 
thereof,  for  that  purpose;  and  both  must  appear  before  the  Court  can  take 
Jurisdiction  of  the  proceeding.    Id, 

4.  The  truth  of  the  ayerments  —  their  sufficiency  appearing — is  a  matter  which 

must  be  determined  at  the  hearing  of  the  petition,  and  the  Judgment  of  the 
Court  thereon,  if  rendered  upon  legal  notice,  cannot  be  questioned  collaterally. 
It  may  be  reyiewed,  and  if  erroneous,  corrected  on  appeal,  but  not  otherwlsa. 
Id. 

6.  The  necessity  for  the  sale  is  not  a  matter  for  the  executor  or  administrator  to  de- 

termine, but  is  a  conclusion  which  the  Court  itself  must  draw  from  the  facta 
stated,  and  the  petition  must  furnish  the  materials  for  its  Judgment    Id. 

^  The  petition  must  show  the  insufficiency  of  the  personal  property,  not  by  mere 
averment,  but  by  a  statement  of  the  facts  as  to  its  amount  and  disposition,  and 
as  to  the  outstanding  debts  and  charges,  as  prescribed  by  section  one  hundred 
and  fifty-five  of  the  Act  for  the  Settlement  of  the  Estates  of  Deceased  Personsp 
and  must  show  also  the  necessity  for  the  sale  of  the  whole  or  some  portion  of 
the  real  property,  not  by  mere  averment  of  such  necessity,  but  by  a  description 
of  all  the  real  property  of  which  the  Intestate  died  seized,  and  a  statement  of 
its  condition  and  value,  as  required  by  the  same  section.    Id, 

7.  An  administrator  is  not  relieved  from  a  compliance,  to  the  extent  of  his  ability, 

with  the  statute,  as  to  the  statement  of  the  personal  property  in  his  petition,  by 
the  fact  that  there  has  been  a  previous  administrator  of  the  estate.  He  must 
show  not  merely  the  personal  property  which  has  come  into  his  possession  since 
his  appointment,  but  must  also  show,  to  the  extent  of  his  ability,  that  which 
came  Into  the  hands  of  his  predecessor.    Id. 

8.  Whether  if  funds  have  been  received  by  an  executor  or  administrator  sufficient  to 

pay  the  outstanding  debts  and  expenses,  a  sale  of  the  real  estate  for  such  pay- 
ment can  be  ordered,  even  if  the  funds  have  been  squandered  or  illegally  dis- 
posed of  —  Query.    Id. 

9.  A  petition  filed  by  an  administrator  for  the  sale  of  real  property  belonging  to  the 

estate,  averred  that  no  personal  property  had  come  to  his  hands,  and  that  there 
was  none  to  his  knowledge;  that  a  former  administrator  of  the  same  estate 
had  disposed  of  the  whole  of  it;  that  the  petitioner,  who  was  also  a  creditor, 
had  made  every  effort  in  his  power  to  collect  from  the  former  administrator  the 
amount  doe  to  him  on  a  Judgment  against  the  estate,  without  success  —  but  did 
not  state  the  amount  of  the  personal  property  which  had  come  to  the  hands  of 
the  former  administrator,  or  what  disposition  had  been  made  of  it,  or  that  any 
effort  had  been  made  to  ascertain  the  disposition  of  it,  or  to  compel  the  former 
administrator  to  account,  nor  the  condition  or  value  of  the  real  estate  of  which 
the  Intestate  died  seised,  nor  the  condition  of  the  parcels  described :  Held,  that 
it  was  fatally  defective  in  its  allegations  respecting  both  the  real  and  the  per^ 
sonal  property;  that  the  Court  acquired  no  Jurisdiction  of  the  proceedings  for 
t        the  sale ;  that  the  order  to  sell  and  the  sale  made  in  pursuance  of  it  were  void. 
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and  the  purchaser  acquired  no  title ;  and  that  the  Inyalldlty  of  the  sale,  by  nti 
son  of  the  defect  In  the  petition,  might  be  shown  in  bar  of  a  recovery  by  the 
purchaser  In  ejectment  against  one  claiming  under  a  conveyance  from  the 
heirs.    Id. 

10.  A  sale  made  under  order  of  the  Probate  Court,  by  a  guardian  of  infant  deriseeB 
under  a  will,  of  the  real  estate  devised  to  his  wards,  will  not  be  elTectual  to 
confer  a  valid  title,  unless  the  Probate  Court  acquired  Jurisdiction  of  the 
proceeding  for  sale  by  the  presentation  of  a  proper  petition  by  the  guardian. 
Fitoh  V.  MUler,  352. 

11.  The  petition,  in  order  to  give  Jurisdiction,  must  contain  the  statement  and  show- 
ing required  by  section  twenty-four  of  the  Act  to  Provide  for  the  Appointment 
and  Prescribe  the  Duties  of  Guardians.     Id. 

12.  The  necessity  or  expediency  of  the  sale  must  arise  from  one  or  more  of  these 
circumstances:  1st.  The  existence  of  debts  due  from  the  ward,  which  cannot 
be  paid  out  of  his  personal  estate  and  the  Income  of  his  real  estate.  2d.  The 
insufflciency  of  the  income  of  the  estate  of  the  ward  to  maintain  him  and  his 
family,  or  to  educate  his  family,  or  to  educate  him  when  a  minor.  3d.  That 
it  would  be  for  the  benefit  of  the  ward  that  his  real  estate,  or  a  part  thereof, 
should  be  sold,  and  the  proceeds  put  out  at  interest  or  invested  in  some  pro- 
ductive stock.    Id, 

18.  The  petition  must  set  forth  the  condition  of  the  estate ;  but  it  is  only  necessary 
to  state  the  condition  in  such  manner  as  to  enable  the  Court  to  Judge  of  the 
;        existence  of  one  or  more  of  the  circumstances  above  specified.    Id. 

14.  The  statute  does  not  directly  require,  nor  is  It  essential,  that  the  value  of  the 
several  items  and  parcels  of  property  of  which  the  estate  consists  should  be 
stated.    Id. 

16.  The  Jurisdiction  of  the  Court  to  order  the  sale  depends  upon  the  suiBclency  of  the 

averments  of  the  petition,  and  not  upon  the  truth  of  those  averments.  It 
the  statements  of  a  petition  were  untrue  in  fact,  and  in  consequence  thereof 
injustice  should  be  done,  this  might  furnish  ground  for  setting  aside  the  sale 
by  a  direct  proceeding  for  that  purpose ;  but  it  would  not  reach  the  point  of 
Jurisdiction,  or  authorize  the  sale  to  be  treated  as  a  nullity,  when  questioned 
collaterally.    Id. 

1^  So  where  the  petition  stated  the  interest  of  the  wards  in  a  certain  rancho  to  be 
two  thousand  acres,  when  in  reality  it  was  four  thousand  acres,  but  asked 
the  sale  of  their  whole  interest,  and  the  order  of  sale,  and  the  sale  and  con- 
firmation was  of  their  whole  interest:  Held,  that  the  mistake  did  not  alfect 
the  Jurisdiction  of  the  Court  or  the  validity  of  the  purchaser's  title.    Id. 

17.  In  stating  the  facts  and  circumstances  tending  to  show  the  necessity  or  expedi- 
ency of  the  sale,  it  is  not  absolutely  necessary  that  the  petition  should  directly 
aver  that  there  are  debts  to  be  paid,  or  that  the  Income  is  not  sufllcient  for  the 
support  and  education  of  the  wards,  or  that  It  would  be  for  the  benefit  of  the 
wards  that  the  property  should  be  sold  and  the  proceeds  put  at  interest.  If, 
by  a  fair  application  of  all  the  statements.  It  can  be  seen  that  one  or  more  of 
these  three  contingencies  exists.  It  is  sufficient  to  give  Jurisdiction,    id. 

18.  Thus,  where  a  petition  for  the  sale  of  an  Interest  in  the  Sotoyome  Rancho  stated 
that  the  rancho  was  unproductive;  that  the  greater  part  of  it  was  occupied 
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tv  peraoof  who  refused  to  iwy  any  rent  and  who  were  cntting  down  and 
destroylD^r  trees ;  and  that  it  was  subjected  to  heavy  taxes,  which  would 
amount  to  more  than  the  value  of  the  land  by  the  time  all  the  Infants  should 
come  of  age:  Held,  that  these  statements  presented  a  case  for  the  exercise  of 
the  judgment  of  the  Court  as  to  the  necessity  or  expediency  of  the  sale  for 
the  purpose  of  Inyestment,  and  gave  it  jurisdiction  to  make  the  order.    Id. 

19.  The  fact  that  in  a  proceeding  In  the  Probate  Court  for  the  purpose  of  obtaining 
a  sale  of  the  real  estate  of  infant  devisees,  certain  adult  codevlsees  were 
allowed  to  appear,  and  their  interests  improperly  made  the  subject  of  con- 
sideration in  connection  with  the  proceeding,  and  that  these  adults  joined  in 
the  sale,  and  a  partition  incidentally  resulted  therefrom,  are  not  sufficient 
Irregularities  to  invalidate  the  sale.  It  is  sufficient  to  support  the  sale  that 
the  facts  rendering  it  necessary  or  expedient  were  brought  before  the  Court 
by  the  petition  of  the  guardian,  and  that  the  estate  of  the  infants  was  duly 
ordered  to  be  sold.    Id. 

flee  CoBPOBATiON,   1;   Bstatbs   or  DBcaA.BBD  Pbbsoms,    1-4;    San   Fbancisco,  ^ 

BALE  OF  PERSONAL  PBOPBBTY. 
Bee  CoBPOBATiON,  1;  Tbust  amd  Tbdstbb,  4-61 

SAN  FRANCISCO. 

1.  A  municipal  corporation  derives  all  its  power  from  its  charter,  and  where  Its 

charter  prescribes  the  mode  In  which  Its  contracts  shall  be  made,  no  contract 
will  bind  the  corporation  unless  made  in  that  mode.  Zottman  v.  £fcin  Frat^ 
daoo,  96. 

2.  A  contract  made  by  individual  members  of  the  Common  Council  of  the  "city  of 

Ban  Francisco  " —  a  municipal  corporation  —  in  a  manner  not  authorized  by 
its  charter,  and  in  disregard  of  the  forms  therein  directed  to  be  observed  in 
the  making  of  its  contracts,  is  not  the  ground  of  any  claim  against  the  city. 
Id. 

Z.  Individual  members  of  the  Common  Council  of  the  city  of  San  Francisco  were  not, 
by  the  charter  of  1861,  invested  with  any  power  to  Improve  the  city  property, 
and  any  directions  given  or  contracts  made  by  them  upon  the  subject  had  the 
same  and  no  greater  validity  than  like  directions  given  and  like  conrracta 
made  by  any  other  residents  of  the  city  assuming  to  act  for  the  corporation. 
Id. 

4.  A  contract  not  in  its  origin  obligatory  upon  the  corporation,  by  reason  of  not 
having  been  made  in  the  mode  prescribed  by  the  charter,  cannot  be  affirmed 
and  ratified  in  disregard  to  that  mode  by  any  subsequent  action  of  the  corporate 
authorities,  and  a  liability  be  thereby  fastened  upon  the  corporation.    Id. 

4>.  A  municipal  corporation,  acting  under  a  charter  expressing  the  mode  in  which  Its 
contracts  for  the  improvement  of  its  property  shall  be  made,  cannot  be  ren- 
dered liable  for  Improvements  made  in  the  absence  of  such  contract,  on  the 
ground  of  an  Implied  contract  to  pay  for  benefits  received.  The  law  never 
implies  an  agreement  against  its  own  restrictions  and  prohibitions;  it  never 
implies  an  obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do. 
Id. 

«.  The  decision  In  Hart  v.  Burhett  (18  Cal.  530)  cited  and  followed  upon  the  fol- 
lowing points:  That  the  city  of  San  Francisco  succeeded  to  tho  rights  of  the 
pueblo  of  Yerba  Buena  in  the  la»^*  ^*  *^*  pueblo ;  that  ihese  lands  were  hold 
In  trust  for  the  public  use  q«  ^e  cl^^  •  ^**  ^^^^  ^**^^  ^°^'  ^^^^^^  ^^^^^  "^®  **** 
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Goreroment  or  tli«  imw,  the  sabjeet  of  wlsim  and  nl«  imtar  cgcMotioB; 
that  the  title  of  the  city  was  unaffected  by  sales  of  the  Sheriff  nnder  execatlons 
against  her ;  and  that  a  defendant  in  ejectment,  relying  solely  npon  his  posses- 
sion, may  set  up  the  inyalidity  of  such  sales,  or  of  the  title  derived  therefrom, 
in  defense  to  the  action.    Fulton  y.  Hanlow,  450. 

a  The  '  c  r  of  May  Ist,  1851,  providbig  for  the  funding  of  the  floating  debt  of  the 
City  of  San  Francisco,  authorised  a  contract  between  the  dty  and  her  creditors* 
and  the  contract  haying  been  executed,  its  obligation  cannot  be  Impaired  by  any 
subsequent  modification  or  repeal  of  the  act.    Bahoock  ▼.  MidHePm,  643. 

8.  The  provisions  of  the  act,  which  are  mere  legislative  modes  to  give  effect  to  tiie 
substantial  purposes  of  the  act,  may  be  altered,  provided  the  alteration  does 
not  affect  the  security  of  the  creditors,  who  have  accepted  the  bonds  of  the 
city  under  the  act    Id, 

0.  The  object  of  the  provision  of  the  act  requiring  a  public  sale  of  the  property 
conveyed  to  the  Commissioners  of  the  Funded  Debt,  when  a  sale  is  made,  Is  to 
secure  a  fair  price  from  the  purchasers.  If  this  object  can  be  accomplished 
by  a  sale  in  any  other  mode,  the  obligation  of  the  contract  is  not  impaired  by 
legislation  authorising  such  other  mode.  Id, 
10.  The  Act  of  April  14th,  1862,  anthorising  the  Commissioners  of  the  Funded  Debt 
to  compromise  and  settle  certain  claims  made  to  real  estate  held  by  them,  and 
to  convey  such  real  estate,  is  not  unconstitutional.  Its  only  object  is  to  pro- 
vide a  new  mode  for  the  disposition  of  those  portions  of  the  property  which 
cannot  be  advantageously  disposed  of  at  public  sale,  in  consequence  of  eTJsting 
doubts  as  to  the  title  of  the  Commissioners.  Id, 
Bee  Statutbb,  4, 

SBT-OFF. 

1.  Under  the  forty-seventh  section  of  the  Practice  Act,  a  claim,  to  constitute  a  set- 

off, must  be  such  that  the  party  pleading  it  might  obtain  a  several  Judgment 
against  his  adversary  upon  it ;  and  this  excludes  a  Joint  debt  as  a  set-off  against 
a  several  one.     Hoioard  v.  Shores,  277. 

2.  To  Justify  the  allowance  of  a  set-off  of  a  Joint  debt  due  from  plaintiff  and  an- 

other against  the  individual  claim  of  plaintiff,  upon  equitable  grounds,  it  is  not 
sufficient  to  show  that  the  Joint  debtors  owe  a  considerable  amount,  and  that 
their  property  is  incumbered  by  Judgments,  mortgages  and  attachments,  without 
showing  that  they  are  insolvent,  or  that  the  defendants  are  In  danger  of  losing 
their  demand.    Id, 

8.  When  a  creditor,  having  a  debt  due  him  secured  by  mortgage,  assigns  the  debt 

and   mortgage,  a  Judgment  in  favor  of  a  third  person  against  the  creditor 

purchased  by  the  debtor  after  the  assignment,  but  before  notice  of  It  to  hl]ii» 

.    constitutes  an  offset  j^ro  tanto  to  the  debt  in  an  action  npon  It  by  the  assignee. 

MoOabe  t.  Grey,  509. 

8HERIFF. 
See  BviDBNCB,  4-6. 


SIERRA  COUNTY. 
Bee  Taxbs,  16. 
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6TATEMEMT. 
&  Wben  an  appeal  li  taken  from  the  Judgment  and  from  an  order  refnelng  a  new 
trial,  and  tbe  statement  on  appeal  from  the  Judgment  la  not  prepared  wfthin 
the  itatntory  time,  and  the  aUtement  on  appeal  from  the  order  refusing  a  new 
trial  is  not  agreed  to  by  the  parties  or  their  counsel,  or  settled  by  the  Judge 
who  tried  the  cause,  nothing  but  the  Judgment  roll  will  be  considered  by  the 
appellate  Coort    Melntyre  t.  WillU,  177. 

See  Appbal,  15,  18, 

STATUTES. 

t.  An  act  containing  a  danae  repealing  all  acts  and  parts  of  acta  inconsistent  with 
its  proTisions,  but  not  repealing  by  name  a  previous  act  on  the  same  subject 
matter,  leaves  in  force  all  such  portions  of  the  previous  act  aa  are  not  is 
conflict  with  ita  provisions.    People  v.  Durick,  94. 

%  A  law  relating  to  the  subject  matter  of  an  order  made  by  the  lower  Court  previous 
to  ita  paasage,  will  not  aflTect  the  decision  of  the  Supreme  Conrt  on  an  appeal 
from  the  order.  The  decision  in  the  appellate  Court  must  be  whether  the 
order  waa  correct  or  erroneous  at  tbe  time  it  waa  made.  State  T.  MoGlynn, 
288. 

t.  Opinions  expressed  by  individual  legislators  upon  the  object  and  effect  of  par- 
ticular provisions  of  an  Act  under  discussion,  are  entitled  to  little  weight  in 
the  construction  of  the  Act.  The  intention  of  the  Legislature  must  be  sought 
in  the  language  of  the  Act,  and  the  object  expressed  or  apparent  on  its  face. 
Leese  v.  Clark,  387. 

4»  The  Revenue  Law  of  1861  does  not  apply  to  the  County  of  San  Franciaeo,  so  far 

as  respects  the  subject  of  licensing  intelligence  offices,  and  the  general  repealing 

clauses  of  that  law  do  not  have  the  effect  to  repeal  the  Act  of  1861  concerning 

•    intelligence  offices  in  San  Francisco.    Edn  v.  Bupervi9or$  of  Ban  Franoltoo, 

601. 

8b  Where  a  statute  contains  a  clause  repealing  all  laws  and  parts  of  laws  in  con- 
flict with  its  provisions,  a  previous  act  upon  the  same  subject  matter,  the  ma- 
terial provisions  of  which  are  repugnant  to  a&d  irreconcilable  with  those  of  the 
new  act,  is  repealed  by  it,  unless  the  terms  of  the  subsequent  act  show  an 
Intention  to  keep  the  previous  one  in  force.    People  v.  Orippen,  677. 

SUMMONS. 
Bee  JuBiSDicTiON,  2,  8. 

SUPREME  COURT. 

!•  When  a  case  is  sent  back  for  new  trial,  it  may  be  appropriate,  though  not  strictly 
necessary  for  the  decision  of  the  question  of  a  new  trial,  to  give  an  opinion 
upon  points  that  will  arise  in  the  Court  below,  and  must  be  decided,  to  finally 
terminate  the  case;  but  an  opinion  will  not,  at  the  request  of  counsel,  be 
expressed  upon  points  not  necessary  to  be  decided,  and  an  opinion  upon 
which  can  have  no  effect  upon  the  case  in  any  stage  of  It  State  v.  McOlynn, 
238. 

SL  flia  law  upon  a  question  does  not  become  settled  by  the  mere  opinion  of  JudgeB 


Digitized  by 


Google 


730  ttTDEX. 

unnecessarily  expressed,  but  only  by  a  decision  of  the  point  wben  being  the 
ground,  or  at  least  one  of  the  grounds,  of  a  judgment.    Id, 

Bee  Appeal,  9-14;  Pbagticb,  7-9. 

SURETY. 

1.  The  doctrine  of  contribution  applies  equally  between  those  who  are  original  cocon- 

tractors  —  that  is,  those  who  are  Jointly  bound  on  their  own  account,  (not 
being  copartners)  as  it  does  between  those  who  are  cosureties  —  that  is.  Jointly 
bound  to  answer  for  the  debt  or  default  of  another.     Cfhipman  t.  Morrill,  130. 

2.  Where  seTeral  parties,  owning  distinct  portions  of  the  same  debt,  execute  a  Joint 

note  for  the  same,  each  is,  as  to  his  own  proportion,  principal,  and  as  to  the 
proportion  of  each  of  the  other  makers,  a  cosurety.     Id, 

Z,  Thus,  where  C^  M.  and  W.  purchased  property  together,  C.  taking  one  undivided 
half,  and  M.  and  W.  each  taking  one  undivided  fourth,  and  for  the  purchase 
money  executed  their  Joint  note:  Held,  that  C.  was,  as  to  his  half  of  the 
debt,  a  principal  and  a  cosurety  with  M.  for  the  fourth  due  from  W.,  and 
with  W.  for  the  fourth  due  from  M.  Id. 

4.  A  surety  paying  a  debt,  for  which  several  persons  are  liable  in  distinct  proportions 
as  principals,  cannot  maintain  a  Joint  action  against  the  principals  for  the 
amount  thus  paid,  but  his  remedy  Is  by  a  several  action  against  each  upon 
the  implied  assumpsit  of  each  to  reimburse  what  was  thus  paid  for  him.     Id. 

fi,  C.,  in  the  case  above  stated,  having  paid  the  whole  of  a  Judgment,  recovered 
upon  the  note:  Held,  that  it  is  not  a  case  for  contribution  between  parties 
who  have  sustained  a  common  loss  upon  a  common  liability,  but  that  M.  and 
W.  are  each  severally  liable  upon  an  implied  contract  to  repay  C.  one-fourth 
of  the  Judgment.    Id. 

flee  Husband  and  Wife,  4-9;  Bail  Bond,   2;  Limitations,  Statute  of,   1,  2; 

Equity,  7. 

TAXES. 

1«  "  United  States  notes,"  issued  under  the  Act  of  Congress  of  February  25th,  1862, 
are  not  receivable  for  State  and  County  taxes.    Perry  y.  Waehbum,  818. 

2.  Taxes  are  not  debts,  within  the  meaning  of  that  clause  of  the  act  which  provides 
that  the  notes  shall  be  "a  legal  tender  In  payment  of  all  debts,  public  and 
private."  Congress,  by  these  terms,  only  intended  such  obligations  for  the 
payment  of  money  as  are  founded  upon  contract.    Id. 

2.  A  tax  is  a  charge  upon  persons  or  property  to  raise  money  for  public  purposes. 
It  is  not  founded  upon  contract,  and  does  not  establish  the  relation  of  debtor 
and  creditor  between  the  tax-payer  and  State.    Id. 

4.  The  Act  of  April  26th,  1862,  entitled  "An  Act  to  Protect  Free  White  Labor 
against  Competition  with  Chinese  Coolie  Labor,  and  Discourage  the  Immigra- 
tion of  the  Chinese  into  the  State  of  California,*'  is  In  violation  of  the  pro- 
Tlsion  of  the  Constitution  of  the  United  States  which  gives  Congress  the  power, 
to  regulate  commeroe  with  foreign  nations.    Lin  Bi»g  ▼.  Waehhum,  584. 

j(.  The  Federal  Constitution  has  vested  in  the  General  Government  the  power  to 
regulate  commerce  in  all  its  branches ;  and  this  power  extends  to  every  species 
of  commercial  Intercourse,  and  may  be  exercised  npon  persons  as  well  as 
property.    Id, 
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6.  Commerce  cannot  be  carried  on  without  the  agency  ef  persons ;  and  a  tax,  the 
effect  of  which  Is  to  diminish  personal  intercourse.  Is  a  tax  on  commorce.  If 
the  power  to  impose  such  tax  Is  acknowledged  —  it  being  a  sovereign  power  — 
no  limitation  can  be  affixed  to  Its  exercise,  and  It  may  be  so  used  as  not  only 
to  diminish  bat  to  destroy  commerce.    Id, 

7.  Immigration,  either  temporary  or  permanent,  is  an  Ingredient  of  Intercourse  and 
traffic;  and  the  power  to  regulate  commerce  implies  the  power  to  regulate 
both  as  to  persons  and  as  to  goods.    Id, 

^  That  branch  of  this  power  which  relates  to  persons  having  been  exercised  by  Con- 
gress in  the  passage  of  the  Tarlous  acts  designed  for  the  encouragement  of 
immigration,  wlthont  regard  to  nationality,  is  excluslTely  a  prerogative  of  the 
Federal  Government,  and  no  State  can  exercise  any  part  of  It,  except,  perhaps, 
as  the  Government  may  assent  to  its  ezerciae  In  particular  cases.    Id. 

1^.  The  power  asserted  In  the  passage  of  the  act  in  question  is  the  right  of  the  State 
to  prescribe  the  terms  upon  which  the  Chinese  shall  be  permitted  to  reside  in 
it;  and  this  right,  if  carried  to  the  extent  to  which  it  may  1)e  carried.  If  the 
power  exists,  may  be  so  used  as  to  cut  off  all  intercourse  between  them  and  the 
people  of  the  State,  and  defeat  the  commercial  policy  of  the  nation.    Id, 

10.  The  act  cannot  be  maintained  as  a  police  regulation.  This  branch  of  the  police 
power  has  been  surrendered  to  the  Federal  Government  as  a  part  of  the  power 
to  regulate  commerce;  and  its  exercise  by  a  State  is  Incompatible  with  the 
authority  of  the  Government    Id. 

ll.*The  qnestion  of  the  power  of  the  States  to  exclude*  obnoxious  persons,  such  as 
paupers  and  fugitives  from  Justice,  is  not  involved ;  for  It  does  not  appear  that 
the  Chinese  as  a  class  are  of  that  description ;  nor  does  the  act  pretend  to  deal 
with  them  as  such.  They  are  not  by  the  act  denied  a  residence  In  the  State, 
but  are  taxed  for  the  privilege  of  residing  here,  without  reference  to  their  con- 
dition or  character.    Id, 

12.  The  Chinese  may  be  taxed  as  other  residents ;  bnt  they  cannot  be  set  apart  as 
special  sobjects  of  taxation,  and  be  compelled  to  contribute  to  the  revenue  of 
the  State  in  their  character  of  foreigners.    Id, 

13.  Under  the  decisions  of  the  Supreme  Court  of  the  United  States  in  the  cases 
commonly  called  the  Passenger  Cases,  (7  Howard)  and  Brovm  v.  The  State 
of  Maryland,  (12  WheaL  419)  any  State  law  must  be  void,  the  purpose  and 
effect  of  which  Is  to  prevent  foreigners  from  coming  to  and  residing  in  the 
State ;  and  it  wonld  be  an  empty  sound  to  say  that  the  several  States  cannot 
pass  any  law  to  prevent  foreigners  from  coming  here,  If  they  may  pass  laws 
which  will  compel  soeh  foreigners  to  depart  as  soon  as  they  arrive.    Id, 

14.  The  question  In  this  case  is  not  the  same  as  that  in  the  ease  of  The  People  T. 
Jfaglee   (1   Cal.  282).    Id. 

15.  In  that  ease,  it  was  decided  that  a  State  law,  requiring  foreigners  to  take  out  a 
license  for  the  privilege  of  working  the  mines,  was  constitutional,  but  not  that 
they  could  be  taxed  merely  for  the  privilege  of  residing  in  the  State.    Id. 

16.  No  action  can  be  maintained  under  the  Act  of  liay  17th,  1861,  for  a  tax  on 
real  estate,  unless  the  assessment  has  sufficiently  designated  the  property  to 
enable  a  proper  description  of  It  to  be  given  in  the  complaint.    A  description 
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of  the  land  ■■■ewiBfl  a4  "  the  oneoM  portion  "  of  eleven  Mpian  leftgoet  of  taatf 
known  as  Loa  Mokelamoa,  aa  fatally  defeetive.  People  t.  IHoo^  695. 
17.  The  Reyenne  Act  of  1860  repealed  the  Act  of  April,  1858,  concerning  the  Col- 
lection of  Poll  Taxes,  etc.,  In  the  County  of  Sierra;  and  under  the  provialon* 
of  the  Bevenue  Act  of  1861,  the  Sheriff  of  that  county  is  the  collector  of  poll 
and  license  taxea,  aa  well  as  the  tax  on  property.  People  t.  Orippet^,  677. 
See  Mandamus,  8;  Plbading,  4. 

TBNANT   IN   COMMON. 
See  Ejbctmsnt,  1-3. 

TENDER. 

1.  W.  and  R.  to  recoyer  certain  personal  property,  and  at  the  tioM  of  eommonclng- 
the  action  upon  the  usual  affidavit,  bond  and  order,  procured  the  property  ta 
he  taken  from  defendant  and  delivered  to  him.  From  the  pleadings  and 
evidence,  it  appeared  that  the  property  had  been  mortgaged  by  W.  to  R.  to 
•ecure  a  loan  of  two  hundred  dollars  and  interest;  and  that  after  the 
commencement  of  the  action,  plaintiff  had  tendered  to  R.  the  amount  of 
the  debt  and  interest,  and  was  still  ready  to  pay  the  same:  Held,  that  R. 
being  a  mortgagee  was  entitled  to  the  possession  of  the  property  when  the 
action  was  commenced,  and  that  he  should  have  judgment  in  his  favor  for 
costs;  but  that  under  the  offer  of  plaintiff  to  pay  the  mortgage  debt,  B.  was 
not  entitled  to  a  Judgment  for  the  return  of  the  property  to  him.  WUdmtm  T. 
Radenaker^  615. 

TRANSFER  OF  ACTION. 
See  JuBisDiCTioN,  5,  6. 

TRESPASS 
See  DA1CAOE8,  1,  2. 

TRIAL. 

1.  A  plaintiff  can  voluntarily  submit  to  a  nonsuit  before  a  refaree  in  a  ease  where 

no  counter  claim  is  set  up  by  the  defendant    Plant  v.  PlemitH/,  92. 

2.  Under  a  reference  to  try  the  issues  and  report  a  judgment,  the  referee  can  exer- 

cise all  the  powers  of  a  Judge  in  relation  to  the  trial  of  the  cauae  referred  to 
him.    Id, 

8.  Where  the  parties  to  a  controversy  make  an  agreed  case,  under  the  three  hun* 
dred  and  seventy-seventh  section  of  the  Practice  Act,  which  is  aubmitted  for 
decision  to  the  District  Court,  the  consideration  of  the  Court  is  reatricted  to 
the  facts  admitted  in  the  case.     CrandaU  v.  Amador  County,  72. 

4.  Where  the  plaintiff  claimed  that  defendant  was  indebted  to  him,  and,  under  the 
aection  above  referred  to,  a  case  was  made  and  submitted,  stating  the  facts 
agreed  upon  between  the  parties,  upon  which  the  District  Court  decided  that 
plaintilTs  demand  was  not  established  without  proof  of  other  and  additional 
facts:  Held,  that  it  waa  error  for  the  Court,  Inatead  of  rendering  judgment 
for  the  defendant,  to  make  an  order  based  apon  the  supposition  that  plalatUl 
might  establish  such  other  facts.    Id. 

See  Pbactxcs,  10-12. 
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TRUST  AND  TRUSTEE. 

1.  A  trustee,  acting  ander  a  declaration  of  trust,  expending  money  not  expressly 

authorized  by  the  declaration,  Is  not  entitled  to  reimbursement  out  of  the  trust 
property,  unless  the  expenditure  was  necessary  for  the  preservation  of  the 
property,  or  to  prevent  the  failure  of  the  designated  trusts ;  and  a  third  person 
advancing  money  to  the  trustee  stands  in  no  better  position  with  reference 
to  the  trust  property.  If  the  third  person  advance  the  money  with  the  appro- 
bation of  the  grantors  in  the  trust  deed,  he  can  only  enforce  the  equitable  lien 
thus  obtained  against  the  residuary  Interest  coming  to  them  after  all  the  claims 
mentioned  in  the  declaration  are  satisfied.     Beatty  ▼.  Clark,  11. 

2.  Where  a  declaration  of  tmst,  accompanying  a  conveyance  of  real  property,  pro- 

vided that  parties  making  advances  to  the  trustee  to  a  specified  amount  for 
certain  designated  purposes,  with  the  consent  of  persons  previously  named  in 
the  declaration  as  beneficiaries  of  the  second  class,  should  stand  as  to  the  ad- 
vances so  made  in  the  same  position  and  receive  payment  in  the  same  manner 
and  proportion  as  such  previously  named  beneficiaries :  Held,  that  the  trust 
estate  was  not  liable  for  advances  made  to  the  trustee  for  any  other  than  the 
*  porposes  designated  in  the  declaration,  nor  for  advances  made  for  these  pur- 
poses by  third  persons  without  the  consent  of  the  beneficiaries.    Id. 

^  Tlins,  where  the  porposes  designated  in  the  declaration  of  trust  were  to  secure 
advances  to  pay  off  a  debt  to  a  particular  estate  —  to  purchase  and  locate 
school  warrants  on  certain  lands,  and  to  raise  a  crop  upon  the  lands  for  the 
year  1866 ;  and  the  trustee  in  one  instance  borrowed  money  to  harvest  the  crops 
of  1866,  and  to  put  In  the  crops  of  1857,  and  gave  his  promissory  note  as 
trustee  for  the  amount  borrowed,  including  also  an  amount  for  storage  on  grain, 
and  stated  in  the  note  that  for  its  payment  all  the  property  held  by  him  in  trust 
was  pledged;  and  In  another  Instance  borrowed  money  in  1857  to  meet  the 
expenses  of  future  farming  operations,  and  gave  his  note  for  the  same  as 
trustee,  in  which  he  also  stated  that  all  the  property  held  by  him  in  trust  was 
pledged  for  Its  payment:  Held,  that  the  statement  of  the  trustee  In  the  notes 
41d  not  create  any  Hen  upon  the  trust  property ;  that  even  if  raising  a  crop  for 
1856,  as  mentioned  in  the  declaration.  Implied  also  the  harvesting  of  the  crops 
for  that  year,  no  allowance  could  be  made  on  that  account,  inasmuch  as  It  did 
not  appear  from  the  note  or  otherwise  how  much  of  the  amount  was  borrowed 
for  that  purpose ;  that  the  other  objects  for  which  the  money  was  borrowed,  as 
stated  In  the  notes,  were  not  embraced  by  any  of  the  purposes  designated  In 
the  declaration  of  trust ;  and  for  the  payment  of  the  money  the  trustee  had  no 
authority  to  pledge  the  trust  property ;  and  further,  that  he  had  no  authority 
to  accept  the  moneys  and  place  the  claims  thereupon  arising  in  the  second  class 
of  claims  secured,  even  if  the  moneys  had  been  advanced  for  the  express  pur- 
poses of  the  trust,  without  the  consent  of  the  persons  holding  the  claims  of 
that  class.    Id, 

4.  Parol   evidence  is  admissible  to  prove  that  a  written  assignment  of  personal 

property,  absolute  upon  Its  face,  was  in  fact  made  in  trust  for  the  benefit  of 
others  than  the  assignees,  and  to  prove  the  character  of  the  trust.  Lockwood  ▼. 
Oanfleld,  126. 

5.  The  principle  involved  Is  the  same  as  that  which  permits  the  introduction  of  sim- 

ilar evidence  to  prove  that  a  deed,  absolute  on  Its  face,  was  Intended  as  a 
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mortgage  and  the  admiMtbillty  of  luch  evld^ce  la  not  an  open  qaettlon  In  this 
Conrt    Id, 

6.  Thus,  where  T.  and  another,  being  Indebted  to  plaintiffs  and  also  to  defendants^ 

executed  to  defendants  a  written  aaaignment  of  personal  property,  absolute  in 
its  terms,  and  expressing  its  consideration  to  be  the  receipt  of  a  certain  sum 
of  money  from  defendants:  Held,  that  plaintiffs  might  show  by  parol  evidence 
a  cotemporaneous  verbal  agreement  as  to  the  objects  for  which  the  proceeds 
of  the  assigned  property  were  to  be  used.    Id, 

7.  Where  a  person  takes  an  assignment  of  personal  property  under  an  agreement  witb 

the  assignor  that  ont  of  the  proceeds  he  will  pay  a  debt  due  from  the  assignor 
to  a  third  person,  the  assignee  stands  to  the  creditor  in  the  relation  of  m 
trustee,  and  is  liable  to  a  direct  action  by  the  creditor  for  the  debt.    Id. 

8.  The  proceeds  are  received  to  the  use  of  the  creditor,  and  the  law  creates  tlic 

privity  necessary  to  the  maintenance  of  the  action.    7^ 

VENDOR  AND  VBNDBB. 

1.  Where  by  the  terms  of  a  contract  for  the  sale  of  real  estate,  the  vendor  retains 

the  title  until  payment  of  the  purchase  money,  an  assignment  of  the  contract 
by  the  vendor,  accompanied  with  a  conveyance  by  him  of  the  legal  title  to  the 
assignee,  vests  in  the  latter  the  right  to  enforce  against  the  property  the  lien 
of  the  vendor  for  the  unpaid  purchase  money.     Taylor  v.  MeKenney,  618. 

2.  T.  and  J.  contracted  with  Ll  for  the  purchase  of  certain  real  property,  paid  the 

purchase  money,  took  from  L.  an  obligation  for  a  deed  within  five  days,  and 
entered  into  possession.  Forty  days  afterwards,  L.  tendered  a  deed,  which 
was  objected  to  by  the  vendees  on  account  of  its  form,  and  subsequently  at  the 
request  of  the  vendees  another  deed  was  tendered,  which  was  also  objected  to 
on  the  ground  that  It  was  not  executed  by  the  proper  parties ;  but  no  objection 
to  either  deed  was  made  on  account  of  the  time  at  which  it  was  tendered  — 
Held,  that  the  stipulation  as  to  the  time  of  the  execution  of  the  conveyance- 
was  waived.    Olarkin  v.  Lewis,  684. 

See  Fbaud,  and  Statuti  or  Fbaudb,  2. 

VBEDICT. 

flee  JUBOB  AMD  VaBDIC% 

VBEIPICATION. 
flee  P&Acnca,  2S. 

WAITER. 
Bee  ysMDOB  and  Vbndbb,  1. 

WILL. 

1.  A  win  having  been  once  admitted  to  probate,  must,  so  long  as  tlie  probate 

stands,  be  recognised  and  admitted  in  all  courts  to  be  valid.  BtaU  v.  MoOtynn, 
288. 

2.  In  England,  it  is  well  settled  by  a  long  series  of  decisions,  that  the  comprehensive 

Jurisdiction    exercised    by   Courts   of   Chancery    in   setting   aside   Instruments 
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obtained  by  fraud  does  not  extend  to  wills,  and  that  those  Courts  hare  no 
power  to  determine  the  yalidlty  of  a  will  of  either  personal  or  real  property. 
Id. 

3.  In  the  United  States,  tKk  Courts  have  uniformly  held  that  the  principles  established 

in  England  apply  and  govern  the  cases  arising  under  the  probate  laws  of  thl» 
country,  and  that  whenever,  in  any  State,  the  power  to  probate  a  will  is  given 
to  a  Probate  or  Surrogate's  Court,  the  decree  of  such  Court  cannot  be  set 
aside  or  vacated  by  the  Court  of  Chancery  <m  the  ground  that  it  was  obtained 
by  fraud,  or  on  any  other  ground.    Id. 

4.  The  probating  of  a  will  Is  not  a  proceeding  to  decide  a  contest  between  parties, 

but  a  proceeding  in  rem,  to  determine  the  character  and  validity  of  an  instrument 
affecting  the  title  to  property,  and  which  it  is  necessary  for  the  repose  of 
society  should  he  definitely  settled  by  one  Judgment;  and  therefore  the  decree 
of  probate  Is  conclusive,  not  only  upon  the  parties  who  may  be  before  the 
Court,  but  upon  all  other  persons  and  upon  all  Courts.    Id. 

5.  The  danger  which  might  be  apprehended  from  holding  as  conclusive,  upon   so  Im- 

portant a  matter  as  the  probate  of  a  will,  the  decree  of  a  single  Court,  and  that 
not  of  the  highest  Jurisdiction,  Is  guarded  against  by  the  right  of  appeal  to 
the  Supreme  Court,  and  by  the  statutory  provision  allowing  the  decision  to 
be  opened  and  the  validity  of  the  will  to  be  again  contested  in  the  same  Court 
by  any  one  interested,  within  one  year  from  the  admission  to  probate.    Id. 

6.  Whether  the  exception  in  regard  to  probate  decrees  be  founded  in  good  reason  or 

otherwise,  It  has  become  too  firmly  established  to  be  disregarded;  and  at  the 
present  day  it  would  not  be  a  greater  assumption  to  deny  the  general  rule  that 
Courts  of  Chancery  may  set  aside  Judgments  procured  by  fraud,  than  to  deny 
the  exception  to  that  rule  la  the  case  of  probate  decrees.    Id, 

7.  A  will  by  which  interests  In  real  estate  were  devised  to  certain  Infants,  pro- 

vided that  the  devisees  might  each  "  take  out  '*  one-half  of  his  share  whe& 
he  should  come  of  age,  and  the  other  half  not  until  all  the  other  children 
should  come  of  age ;  and  it  was  objected  to  the  validity  of  a  sale  made  by  the 
guardian  of  the  devisees,  under  order  of  the  Probate  Court,  that  the  above 
provision  of  the  will  so  controlled  the  disposition  of  the  property  that  It  was 
not  the  subject  of  sale  by  the  guardian:  Held,  that  whatever  effect  this  pro- 
vision might  have  in  controlling  the  use  of  the  property,  the  title  to  it,  the 
estate  of  the  devisees,  vested  in  them  upon  the  death  of  the  testator,  and 
this  estate  was  the  subject  of  sale  under  the  provisions  of  the  statute,  and 
the  effect  of  its  sale  was  to  transfer  whatever  estate  the  wards  had  to  the 
purchaser.    Fitch  v.  Miller,  862. 

WITNESS. 

1.  In  an  action  brought  by  one  creditor  against  another  to  whom  the  debtor  ha» 

made  an  absolute  written  assignment  of  property,  the  assignor  is  a  competent 
witness  for  plaintiff  to  prove  that  the  defendant,  at  the  time  of  the  assign- 
ment and  in  consideration  thereof,  agreed  to  pay  to  plaintiff  the  debt  due 
hiin  from  the  assignor  out  of  the  proceeds  of  the  property,  and  that  plaintiff's 
debt  had  priority.     Lockwood  ▼.  Canfleld,  126. 

2.  The  interest  of  the  witness  is  equally  balanced  as  between  his  two  creditors,  and 

if  this  were  not  so,  his  interest  In  favor  of  plaintiff  is  a  mere  speculative  and 
not  a  disqualifying  interest.  Inasmuch  as  a  recovery  by  plaintiff  against  de- 
fendant would  not  affect  the  liability  of  witness  for  plaintiff's  debt,  until  the 
Judgment  should  be  satisfied.    Id, 
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Z.  The  ctrcumstanee  of  a  witness  in  a  criminal  action  liavlng  remained  In  Coart 
and  beard  the  evidence  of  other  witnesses,  in  disobedience  to  an  order  oC 
the  Coart  excluding  him  from  the  Court  room  wliiie  other  witnesses  wer« 
under  examination,  is  no  ground  for  rejecting  his  testimony.  The  witness,  in 
such  case,  may  be  punished  for  contempt  in  disobeying  the  order ;  but  a  party 
cannot,  without  fault  on  his  part,  be  deprived,  for  such  disobedience,  of  the 
te^stimony  of  the  witness.    People  t.  Boeooviteh,  480> 

4.  Where  two  persons  are  Jointly  indicted  for  the  commission  of  a  felony,  and  are 
tried  separately,  each  of  the  defendants  is  a  competent  witness  for  his  cod*- 
fendant    People  t.  Newberry,  430. 

9.  Where  in  an  action  against  two  defendants  for  an  alleged  indebtedness,  plaintiff 
seeks,  against  the  separate  denial  of  one  of  them,  to  establish  their  Joint  lia- 
bility by  showing  a  partnership  between  them,  one  of  the  defendants  is  not  a 
competent  witness  for  plaintiff  to  prove  the  fact  of  partnership  against  his  e<»- 
defendant.    Baaierly  t.  Basaigwmo,  489. 

^.  Where  the  Joint  Interest  is  established  or  admitted,  the  testimony  of  one  de- 
fendant, the  same  as  his  admissions,  may  be  used  against  his  codefendants ;  but 
this  cannot  be  done  where  the  fact  of  the  Joint  interest  is  the  point  In  con- 
troversy.   Id. 

7.  The  provision  of  section  four  hundred  and  eighteen  of  the  Practice  Act,  authorla- 
Izlng  the  examination  of  parties,  was  not  Intended  as  an  exception  to  the  gen- 
eral statutory  rule  which  declares  all  persons  incompetent  who  have  a  direct 
and  immediate  interest  in  the  event  of  the  action.    Id, 

B.  It  is  the  interest  of  the  witness,  and  not  his  position  upon  the  record,  tliat  con- 
trols his  competency.    Id, 

9.  The  president  of  a  corporation  acting  as  its  general  agent,  is  not,  if  an  inter- 
ested stockholder,  a  competent  witness  for  the  corporation  to,  testify  concerning 
his  acts  as  agent.  The  exception  to  the  general  rule,  by  which  interested  agents 
are  sometimes  admitted  ew  necessitate  to  testify,  is,  so  far  as  members  of  a  cor- 
poration are  concerned,  confined  to  keepers  and  depositaries  of  corporate 
documents.    Blen  T.  Bear  Biver  and  Autntm  W.  d  M.  Co.  602. 


WRIT   OP   ERROR. 
!•  It  is  only  final  Judgments  or  decrees  of  the  highest  Court  of  a  State  wliich  ean 
be  reexamined  upon  a  writ  of  error  by  the  Supreme  Court  of  the  United  States. 
Hart  V.  Bumettj  169. 

%  A  judgment  of  this  Court  on  appeal,  reversing  the  Judgment  of  a  lower  Court  In 
an  action  of  ejectment,  and  remanding  the  cause  for  a  new  trial  —  following  a 
decision  finally  determining  certain  questions  of  law  arising  in  the  case  which 
will  control  the  Court  below  in  its  further  action  —  is  not  a  final  Judgment 
within  the  meaning  of  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789.     Id, 

Z.  The  action  of  the  presiding  Judge  of  a  State  Court  on  the  application  for  a  cita- 
tion upon  a  writ  of  error,  directed  to  the  Justices  of  that  Court,  issued  by  the 
Clerk  of  the  Circuit  Court  of  the  United  States,  is  so  far  Judicial  in  its  nature 
that  he  may  refuse  to  issue  the  citation  when  in  his  Judgment  it  is  clear  that 
the  writ  of  error  will  not  lie  for  want  of  Jurisdiction.    Id, 
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APFIfiMED. 


Garhw  r.  Quadlin;  Hogan  ▼.  Bcott;  Jaeksoti  t.  Stewart; 
Lewis  V.  Rigney;  McIfUyre  t.  WiUia;  Bogws  v.  Huie;  8yme  ▼. 
Feehley. 

APPEAL  DISMISSED. 
Harris  r.  Middlstan;  Todd  v.  Marshall. 

REMANDED. 
Low  st  aJ.  V.  Spring;  Polhemus  v.  Carpenter;  Wiel  t.  Paul. 

JHC^^  Bw.  ZX.— 4T  ITin 
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VOIiUME  XX. 

By  ALBERT  RAYMOND. 
Re? ised  to  Include  ciUtions  to  Volume  147,  by  Charles  L.  Thompson. 


20  Cal.  11-39.    BEATTY  v.  CLARK. 

Powers. — Mistakes  in  execution  of,  will  be  corrected  by  equity,  p  35. 

Cited  to  same  effect  in  Love  v.  Sierra  Nevada  etc.  Co.,  32  Cal.  652,  91 
Am.  Dec.  605,  enforcing  mortgage  defectively  executed  by  agent,  with- 
out reformation;  and  in  Gerdes  v.  Moody,  41  Cal.  349,  as  to  deed 
executed  in  like  manner. 

20  Cal.   39-45.     PHELAN  v.   SAN  FRANCISCO.    S.    C    Burgoyne    v. 
Supervisors,  6  Cal.  9. 

Law  of  the  Case. — Ruling  of  supreme  court  in  a  case  is  final  ad- 
judication controlling  court  and  parties,  p.  44. 

Cited  to  same  effect  in  Haynes  v.  Meeks,  20  Cal.  311,  as  to  regularity 
of  appointment  of  administrator;  Leese  v.  Clark,  20  Cal.  416,  417,  as  to 
rights  under  Mexican  gi-ant;  Lucas  v.  San  Francisco,  28  Cal.  594,  as  to 
municipal  liability  on  its  contract;  Heinlen  v.  Martin,  69  Cal.  183,  as  to 
property  rights  of  parties;  Sharon  v.  Sharon,  79  Cal.  687,  as  to  mar- 
riage; Palmer  v.  Utah  etc.  Co.,  2  Idaho,  352,  and  dissenting  opinion  in 
Richardson  v.  Carbon  etc.  Co.,  18  Wash.  475,  as  to  ruling  on  demurrer; 
Dodge  v.  (iaylord,  53  Ind.  372,  as  to  property  rights,  holding  further 
doctrine  not  to  apply  where  new  and  different  facts  presented  (as  to 
which  see  also  Nieto  v.  Carpenter,  21  Cal.  488,  as  to  construction  -of  de- 
cree erroneou.sly  translated  before,  and  People  v.  Hamilton,  103  CaL 
496,  as  to  new  points  raised,  both  disting^iishing  main  case) ;  Matth'ews 
V.  ]}ank,  100  Fed.  397,  denying  right  on  second  writ  of  review  to  con- 
sider construction  of  contract  determined  on  prior  appeal;  Haley  v. 
Kirkpatrick,  104  Fed.  648,  holding  contrary  decision  of  question  by  an- 
other court  immaterial  as  regards  application  of  rule;  Adams  County 
V.  B.  &  M.  etc.  Co.,  55  Iowa,  98,  as  to  estoppel,  holding,  further,  that 
where  replication  amended  on  remand,  evidence  on  new  trial  is  restricted 
to  new  issues  alone;  Headley  v.  Cliallis,  15  Kan.  606,  as  to  validity  of 
affidavit  for  publication,  holding  rule  to  apply  to  all  ({uestions  existimz 
in  record  and  necessarily  involved  in  decision;  Meyer  v.  Shamp,  26  Neb. 
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731,  as  to  partnership  transactions;  Portland  Trust  Co.  v.  Coulter,  23 
<>reg.  134,  as  to  construction  of  power  of  attorney,  although  former  de- 
cision was  in  case  at  law  and  present  one  in  suit  in  equity;  Lowell  v. 
Ball,  58  Tex.  5()7,  as  to  family  allowance  in  probate  proceeding;  Frank- 
land  V.  Cassaday,  62  Tex.  421,  as  to  construction  of  conveyances,  dis- 
cussing limitations  of  rule;  dissenting  opinion  in  State  v.  Circuit  Court, 
71  Wis.  609,  as  to  imposition  of  fine,  main  opinion  holding  new  trial 
grantable  although  previous  order  denying  new  trial  was  aflfimied  on 
appeal.    Distinguished  where  new  facts  presented  in  Nieto  v.  Carpenter, 

21  Cal.  488,  and  People  v.  Hamilton,  103  Cal.  406,  cited  supra;  Balch  v. 
Haas,  73  Fed.  Rep.  977,  as  to  whether  X.  was  vice-principal  or  fellow- 
servant;  and  denied  in  City  v.  Foxworthy,  45  Neb.  683,  685,  688,  as  to 
re-examination  of  questions  of  law  on  general  remand  for  new  trial. 
Cited  also  in  note  to  Leg^r  v.  Overbagh,  21  Am.  Dec.  119,  as  to  power  of 
appellate  court  after  remittitur;  and  to  Gee's  Admr.  v.  Williamson,  27 
Am.  Dec.  634,  on  general  subject. 

20  Cal.  45-48.    MITCHELL  y.  DAVIS.     S.  C.  23  Cal.  382. 

Landlord  and  Tenant. — Agent  in  care  of  principal's  real  estate  is  not 
a  tenant  at  will,  p.  47. 

Noted  in  Cook  v.  Klenk,  142  Cal.  418,  holding  such  tenancy  not  estab- 
lished, under  facts  stated. 

20  Cal.  48-50.    MINTURN  v.  BURR.     S.  C.  16  Cal.  107. 

Forcible  Entry. — Defendant  need  not  be  present  personally  if  acts  done 
under  his  direction,  p.  49. 

Cited  in  McEvoy  v.  Igo,  27  Cal.  375,  as  to  evidence,  holding  complaint 
Insufficient  where  no  force  alleged. 

Verdict. — New  trial  will  be  granted  where  jury  acted  through  mis- 
take as  to  law  or  in  disregard  of  evidence,  p.  49. 

Cited  on  converse  of  rule  in  Wyoming  etc.  Bank  v.  Dayton,  1  Wyo.  340, 
affirming  verdict. 

20  Cal.  50-56.    PEOPLE  v.  JONES. 

Information  in  nature  of  quo  warranto  lies  although  incumbent  haa 
certificate  of  election,  p.  53, 

Cited  to  same  effect  in  Stone  v.  Elkins,  24  Cal.  127,  holding  unconsti- 
tutional an  act  providing  for  trial  by  supervisors  of  election  contest  as 
to  county  judge;  People  v,  Holden,  28  Cal.  130,  holding  this  method  not 
abrogated  by  provisions  as  to  election  contests  by  defeated  candidates; 
McEntire  v.  Williamson,  63  Kan.  284,  on  point  that  regularity  of  election 
of  officers  cannot  be  collaterally  attacked;  dissentinjj  opinion  in  Bonner 
V.  Lynch,  25  I^.  Ann.  277,  main  opinion  holding  commission  conclusive 
as  to  right  to  office;  and  in  State  v.  Owens.  63  Tex.  270,  holding  further 
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that  ballots  may  be  examined  by  court  in  such  proceeding.  Cited,  also, 
in  Reynolds  v.  State,  01  Ind.  410,  on  point  that  jury  trial. may  be  had 
therein. 

20  Cal.  56-68.  SELDEN  v.  CASHMAN.  S.  C.  81  Am.  Dec.  93,  and 
note  00. 

Trespass. — Kxemplary  damages  are  not  allowable  in,  where  no  wrong- 
ful design  or  willful  misconduct  shown,  p.  67. 

Cited  to  same  effect  in  Abbott  v.  '70  etc.  Co.,  103  Cal.  611,  as  to  trover, 
where  property  taken  under  attorney's  advice;  Eisenhart  v.  Or- 
dean,  3  Colo.  A  pp.  170,  as  to  damages  for  eviction  by  landlord  under 
facts ;  and  in  Wanamaker  v.  Bowes,  36  ^Id.  60,  where  property  was  seized 
under  void  attachment.  Cited,  also,  in  notes  on  general  subject  to  Mer- 
rills V.  Tariff  etc.  Co.,  27  Am.  Dec.  689;  Louisville  etc.  Co.  v.  Sickings,  96 
Am.  Dec.  326;  and  to  Pittsburgh  etc.  Co.  v.  Lyon,  10  Am.  St.  Rep.  521; 
and  to  Murray  v.  Mace,  43  Am.  St.  Rep.  670,  as  to  damages  for  trespass 
in  execution  of  writ. 

20  Cal.  68-69.    BLACK  v.  SHAW. 

AppeaL — Death  of  party  after  argument  necessitates  entry  of  judg- 
ment as  of  date  prior  to  death,  p.  68. 

Cited  to  same  effect  in  Savings  etc.  Soc.  v.  Gibb,  21  Cal.  609;  and  in 
Mayor  v.  Dasher,  90  Ga.  197  (syllabus). 

20  Cal.  69-72.    BLUM  v.  PATE. 

Jury  Trial. — ^Right  to  poll  jury  in  civil  actions  does  not  exist  after 
verdict  recorded,  p.  70. 

Cited  in  Hindrey  v.  Williams,  9  Colo.  377,  on  point  that  poll  before  re- 
cording verdict  is  discretionary;  and  in  note  to  James  v.  State,  30  Am. 
Rep.  498,  on  general  subject. 

Recording  of  Verdict  terminates  functions  of  jury,  p.  71. 

Cited  to  same  effect  in  People  v.  I^ee  Yune  Chong,  94  Cal.  385,  holding 
null  an  amended  verdict  fixing  degree  of  crime,  on  recall  of  jury  after 
discharge. 

20  Cal.  72-75.    CRANDALL  v.  AMADOR  COUNTY. 

Agreed  Statement  of  Facts. — Submission  under  restricts  considera- 
tion of  court  to  facts  admitted,  p.  14. 

Cited  to  same  effect  in  Green  v.  Fresno  County,  95  Cal.  334,  as  to  re- 
jection by  supervisors  of  claims  for  fees. 

Mandamus  will  not  lie  without  previous  demand  and  refusal,  p.  74. 

Cited  to  same  effect  in  Oroville  etc.  Co.  v.  Plumas  Co.,  37  Cal.  .363,  as 
to  enforcement  of  subscription  by  county;  State  v.  Mayor,  22  Fla.  26, 
as  to  levy  of  taxes ;  Chumasero  v.  Potts,  2  Mont.  293,  as  to  canvass  of 
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votes;  Civic  Federation  v.  County,  22  Utah,  19,  denying  writ  after  action. 
to  review  judgment  or  discretion  of  respondent;  State  v.  McArthur,  23 
Wis.  429,  as  to  signing  of  report  by  judge. 

20  Cal.  76-80.    PEOPLE  v.  MYERS. 

Arson. — Ownership  by  another  of  burned  building  must  be  alleged 
in  indictment,  p.  79. 

Cited  to  same  effect  in  People  v.  Hughes,  41  Cal.  237,  applying  rule  to* 
indictment  for  larceny,  and  holding  further  as  to  plea  of  former  acquittal 
where  indictments  differed  as  to  names  of  owner;  People  v.  De  Winton,. 
113  Cal.  407,  54  Am.  St.  Rep.  359,  on  point  that  burning  of  one's  own 
building  is  not  arson;  and  in  State  v.  Walker,  16  Mo.  App.  419,  420,  ar- 
resting judgment  where  indictment  silent  as  to  ownership.  Cited,  also,, 
in  note  to  Mary  v.  State,  81  Am.  Dec.  65,  defining  arson;  p.  71  as  to 
allegations  in  indictment  of  ownership;  p.  74  as  to  allegations  of  intent;, 
and  p.  75  as  to  allegations  of  burning. 

20  Cal.  81-83.    PEOPLE  v.  HUBER. 

Service  by  Publication. — Statute  must  be  strictly  construed,  p.  81. 

Cited  to  same  effect  in  Curran  v.  Shattuck,  24  Cal.  434,  as  to  proceed- 
ings to  open  highway;  McMinn  v.  WTielan,  27  Cal.  314,  as  to  publicationf 
of  original  summons  after  issuance  of  new  summons  on  filing  supple- 
mental complaint;  Forbes  v.  Hyde,  31  Cal.  356,  as  to  insufficiency  of  af- 
fidavit; Little  V.  Currie,  5  Xev.  92  (cited  in  Coffin  v.  Bell,  22  Nev.  184,  5S 
Am.  St.  Rep.  741)  as  to  insufficiency  of  affidavit  and  order,  and  where* 
order  made  before  issuance  of  summons;  and  in  Coffin  v.  Bell,  22  Xev. 
184,  58  Am.  St.  Rep.  740,  as  to  last  point;  and  in  Forbes  v.  Hyde,  31 
Cal.  351.  where  afifidavit  made  four  months  before  order,  decision,  how- 
ever, being  based  on  other  point. 

Publication  of  Summons. — Order  for«cannot  precede  issuance  of  sum- 
mons, p.  82. 

Distinguished  in  Heisen  v.  Smith,  138  Cal.  217,  and  held  inapplicable* 
to  publication  of  citation  in  guardianship  proceedings. 

20  Cal.  83-85.    CUMMINS  v.  SCOTT.     S.  C.  23  Cal.  526. 

Verdict  is  against  evidence  and  ground  for  reversal  where  there  is- 
entire  absence  on  point,  p.  85. 

Cited  to  same  effect  in  Gyle  v.  Shoenbar,  23  Cal.  640,  applying  rule  to- 
findings. 

20  Cal.  85-89.    CRARY  v.  BOWERS. 

Payment  by  Note  does  not  bar,  but  only  suspends^  action  on  original! 
debt,  unless  otherwise  intended,  p.  88. 
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(^itcd  to  same  effect  in  Comptoir  etc.  v.  Dreabach,  78  Cal.  20,  as  to 
payment  by  check,  holding  further  as  to  effect  of  receipt;  and  in  Tol- 
man  v.  Smith,  So  Cal.  287,  as  to  substitution  of  new  mortgage  for  old, 
holding  latter  to  revive  and  have  priority  over  intervening  mortgage, 
in  case  of  default  on  maturity  of  substituted  mortgage.  Cited,  also, 
in  note  to  Kilpa trick  v.  Kansas  City  etc.  Co.,  41  Am.  St.  Rep.  702,  upon 
waiver  of  mechanics'  liens  by  taking  notes. 

20  Cal.  89-91.    VOTAN  v.  REESE. 

Appeal. — "Matter  in  dispute."  Costs  are  not  to  be  considered  in  de- 
termining jurisdiction  of  supreme  court,  p.  90. 

Cited  to  same  effect  in  Bolton  v.  Landers,  27  Cal.  107,  dismissing  ap- 
peal where  judgment,  exclusive  of  costs,  did  not  exceed  two  hundred 
dollars.  Distinguished  in  Meeker  v.  Harris,  23  Cal.  286,  sustaining  ap- 
pellate jurisdiction  of  appeal  from  judgment  for  costs  alone,  which  ex- 
ceeds two  hundred  dollars.  Cited,  also,  in  Lasky  v.  Davis,  33  Cal.  678,  on 
point  that  order  taxing  costs  is  not  appealable  directly,  though  made 
after  judgment,  but  this  is  overruled  in  Dooly  v.  Norton,  41  Cal.  439, 
citing  main  case  at  page  442.  Cited,  also,  in  note  to  Hunt  v.  Morris, 
'22  Am.  Dec.  484,  upon  allowance  of  costs. 

Appeal. — "Matter  in  dispute"  where  judgment  is  for  defendant,  is 
amount  prayed  for;  and  when  for  plaintiff,  is  difference  between  that 
:amount  and  amount  of  judgment,  p.  90. 

Cited  to  same  effect  in  Skillman  v.  Lachraan,  23  Cal.  202,  83  Am.  Dec. 
97.  holding,  further,  interest  to  be  included  in  determining  amount  (see 
Dashiell  v.  Slingerland,  00  Cal.  057,  as  to  interest) ;  and  in  Decker  v. 
Williams,  73  Fed.  Rep.  311,  similarly  construing  "amount  involved." 
Overruled  in  Solomon  v.  Reese,  34  Cal.  33  (cited  in  Dashiell  v.  Slinger- 
land, 00  Cal.  (:r>o),  construing  "demand"  as  amount  prayed  for, 
irrespective  of  judgment;  and  in  Dashiell  v.  Slingerland,  60  Cal.  656, 
057,  approving  Solomon  v.  Reese,  supra;  but  see  dissenting  opinion  cit- 
ing main  case,  pp.  658,  059. 

20  Cal.  91-02.    GAGE  v.  ROGERS. 

Default  Judgment  is  erroneous  when  for  greater  amount  than  de- 
manded in  complaint,  p.  91. 

Cited  to  same  effect  in  Lamping  v.  Hyatt,  27  Cal.  102,  as  to  ex- 
cessive interest  in  amount  and  rate,  and  judgment  for  gold  coin  when 
not  prayed  for;  Gautier  v.  Kngli«h,  29  Cal.  168.  where  interest  was 
computed  at  rate  agreed  in  note  instead  of  legal  rate,  although  not 
prayed  for;  Bond  v.  Pacheco,  30  Cal.  535,  as  to  like  addition  of  subse- 
quent interest,  holding  judgment  not  void  but  merely  erroneous;  and 
in  Burling  v.  Ooodman,  1  Nev.  317,  as  to  like  judgment  in  gold  coin, 
ivhen  of  greater  value  than  currency  and  latter  is  prayed  for. 
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20  Cal.  92-93.    PLANT  v.  FLEMING. 

Voluntary  Nonsuit  may  be  granted  on  plaintiff's  motion  where  no 
counterclaim  interposed,  p.  93. 

Cited  to  same  effect  in  Denver  etc  Co.  v.  Cobley,  9  Colo.  153,  where 
motion  granted  without  prejudice,  on  hearing  of  motion  for  judgment 
on  pleadings,  after  plaintiff's  default  for  failure  to  answer  replication;. 
Reever  v.  White,  8  Utah,  191,  on  point  that  appeal  on  judgment -roll  can- 
not review  authority  of  referee  to  dismiss  action  without  making 
findings. 

20  Cal.  94-96.     PEOPLE  v.  DURICK. 

Ez-officio  Offices  are  distinct  offices  although  held  by  same  person^ 
p.  95. 

Cited  to  same  effect  in  Kinsey  v.  Kellogg,  65  Cal.  114,  holding  act 
providing  for  salary  for  joint  duties,  inoperative  on  separation  of  of- 
fices; and  in  State  v.  Rosenstock,  11  Nev.  141,  on  point  that  act  making 
justice  of  peace  ex-officio  city  recorder  is  not  special  act  regulating 
jurisdiction  of  former.  >» 

Repeal  of  Inconsistent  Acts  does  not  extend  to  provisions  not  in: 
conflict  with  repealing  act,  p.  95. 

Cited  to  same  effect  in  Horton  v.  Mobile  School  Commrs.,  43  Ala.  607,. 
as  to  exception  in  repealing  act;  Ogboume  v.  Ogboume's  Adm.,  60  Ala. 
619,  as  to  exemption  statutes,  holding  former  repealed  when  latter 
covers  whole  subject;  and  in  Zonker  v.  Cowan,  84  Ind.  398,  as  to  ap- 
pointment of  special  judge,  holding,  further,  repeals  by  implication  not 
favored. 

20  Cal.  96-109.     ZOTTMAN  v.  SAN  FRANCISCO.     81  Am.  Dec.  96. 

Municipal  Contract  is  void  when  mode  prescribed  by  charter  is  not 
followed,  p.  101. 

Cited  to  same  effect  in  Murphy  v.  Napa  County..  20  Cal.  503,  where- 
statute  provided  letting  to  lowest  bidder;  French  v.  Teschemaker,  24 
Cal.  550,  552,  as  to  subscription  to  railroad  stock  (Stats.  1863,  p.  380) ; 
Herzo  v.  San  Francisco,  33  Cal.  145,  as  to  receipt  of  money  from  un- 
authorized sale,  holding  no  liability  to  refund,  under  facts;  Nicolson 
etc.  Co.  V.  Painter,  35  Cal.  705  (cited  in  Verdin  v.  St.  Louis,  131  Mo.. 
94),  where  statute  as  to  street  improvements  required  filing  of  petition 
as  initiatory  step;  McCoy  v.  Briant,  53  Cal.  250,  as  to  requirement  of 
resolution  of  board  of  trustees;  Frick  v,  Los  Angeles,  115  Cal.  516,  as 
to  charter  requirement  that  contract  be  signed  by  representative  of 
city;  Cited  in  State  v.  Coad,  23  Mont.  137,  as  to  contract  made  without 
advertising  for  bids;  State  v.  Pullman,  23  Wash.  591,  83  Am.  St.  Rep. 
842,  quoting  Arnott  v.  Spokane,  6  Wash.  447;  note  to  Detroit  etc.  Co^ 
V.  Detroit,  04  Am.  St.  Rep.  359,  on  construction  of  charters;  Pacific  Elec- 
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trie  Co,  V.  City  of  Los  Angeles,  118  Fed.  753,  under  California  act  of 
March  11,  1901,  authority  of  city  council,  or  failure  of  accepted  bidder, 
to  deposit  amount  of  bid  as  required^  is  limited  to  granting  or  refusing 
franchise  to  next  highest  bidder;  Bank  v.  Portland,  41  Or.  5,  upholding 
sufficiency  of  resolution  of  intention  by  Portland  city  council  to  im- 
prove streets ;  Keese  v.  Denver,  10  Colo.  122,  as  to  method  of  levy  of  as- 
sessment for  sewer;  Iowa  etc.  Co.  v.  Sac  County,  39  Iowa,  149,  as  to 
requirement  that  tax  levy  be  authorized  by  special  election  held  in 
specified  manner;  Verdin  v.  St.  Louis,  131  Mo.  97,  as  to  awarding  con- 
tracts to  lowest  bidder,  when  patented  article  contracted  for,  making 
competition  impossible  (see  Worthington  v.  Boston,  41  Fed,  Rep.  28); 
Lebcher  v.  Commissioners,  9  Mont.  320,  as  to  contracts  for  care  of  "poor" 
and  of  "sick  and  infirm"  separately  where  statute  included  only  per- 
sons **poor,  sick  and  infirm";  Fulton  v.  Lincoln,  9  Neb.  365,  as  to  re- 
quirements of  passage  of  ordinance  and  of  letting  to  lowest  bidder; 
Douglas  County  v.  Keller,  43  Neb.  644,  as  to  requirement  of  consent  of 
majority  of  electors  for  conveyance  of  public  property ;  Sadler  v.  Eureka 
County,  15  Nev.  44,  as  to  requirement  for  letting  to  lowest  bidder,  dis- 
cussing further  effect  of  change  of  plans;  Murphy  v.  Albina,  22  Oreg. 
Ill,  29  Am.  St.  Rep.  683,  as  to  requirement  of  passage  of  ordinance  or 
resolution;  Ferguson  v.  Halsell,  47  Tex.  423,  as  to  requirement  that 
county  real  estate  be  sold  by  commissioner;  Nichols  v.  State,  11  Tex. 
Civ,  App.  332,  333,  335,  as  to  requirement  of  letting  to  lowest  bidder, 
holding  further  as  to  implied  liability;  Flagstaff  etc.  Co.  v.  Patrick,  2 
Utah,  316,  applying  rule  to  borrowing  of  money  by  private  corporation 
when  not  for  purpose  included  in  by-laws;  Arnott  v.  Spokane,  6  Wash. 
447,  448,  452,  as  to  requirement  of  written  contract;  Findley  v.  Hill,  13 
Wash.  238,  as  to  requirement  that  streets  be  graded  at  expense  of  lot 
owners;  and  in  Worthington  v.  Boston,  41  Fed.  Rep.  27,  28,  as  to  re- 
quirement of  letting  to  lowest  bidder,  even  when  article  was  patented. 
Distinguished  in  Pixley  v.  W.  P.  R.  R.  Co.,  33  Cal.  197,  where  mode  of 
exercise  of  power  by  private  corporation  was  held  not  prescribed;  and 
on  same  point  in  Edinburg  etc.  Co.  v.  Mitchell,  1  S.  Dak.  602,  as  to  con- 
tract of  school  board.  Cited,  also,  in  Aurora  v.  West,  22  Ind.  95,  85 
Am.  Dec.  418,  on  point  that  municipal  commercial  paper  issued  in  ex- 
cess of  authority  is  void  in  hands  of  holder  otherwise  bona  fide.  Cited, 
also,  in  note  to  Clark  v.  Des  Moines,  87  Am,  Dec.  440,  upon  power  of 
municipality  to  make  contracts;  Mathewson  v.  Grand  Rapids,  26  Am. 
St.  Rep.  300,  as  to  notice  of  corporate  want  of  contractual  power; 
Crawfordsville  v.  Braden,  30  Am.  St.  Rep.  226,  on  general  subject ;  and 
to  Nashville  v.  Sutherland,  36  Am.  St.  Rep.  95,  on  invalidity  of  ultra 
vires  municipal  contracts. 

Municipal  Contract. — Ratification  must  be  made  in  mode  provided  for 
original  act,  p.  102. 

Cited  to  same  effect  in  People  v.  Swift,  31  Cal.  28,  holding  ratification 
established;  Durango  v.  Pennington,  8  Colo.  260,  261,  holding  no  ratifi- 
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cation  shown,  where  resolution  required  to  make  original  contract; 
Clarke  v.  Lyon  County,  8  Nev.  188,  sustaining  ratification  by  commis- 
sioners of  appointment  of  special  counsel  by  district  attorney;  Page  v. 
Belvin,  88  Va.  990,  as  to  unauthorized  street  grading  without  consent 
of  city  council,  where  ordinance  or  resolution  required;  Arnott  v. 
Spokane,  0  Wash.  448,  as  to  contract  for  extra  work,  when  written 
contract  reciuired;  and  in  West  v.  Chehalis,  12  Wash.  372,  50  Am.  St. 
Hep.  899,  holding  municipal  indebtedness  and  warrants  validated  by 
subsequent  election;  Wolfe  v.  Pearson,  114  N.  C.  633,  as  to  effect  of 
ratification  by  city  of  unauthorized  street  work  on  liability  for  injuries 
caused  thereby;  German  etc.  Bank  v.  Spokane,  17  Wash.  329,  noted 
under  McCracken  v.  San  Francisco,  10  Cal.  591 ;  L.  A.  etc.  Co.  v.  City,  88 
Fed.  743,  noted  under  Taylor  v.  Robinson,  14  Cal.  396;  note  to  Taggart 
V.  Western  Md.  etc.  Co.,  89  Am.  Dec.  772,  upon  corporate  ratification  of 
receipt  of  subscriptions;  and  to  Gregsten  v.  Chicago,  36  Am.  St.  Rep. 
504;  and  West  v.  Chehalis,  50  Am.  St.  Rep.  899,  on  general  subject. 

Void  Municipal  Contracts — Estoppel. — Retention  of  benefits  derived 
thereunder  does  not  create  implied  liability,  p.  105. 

Cited  in  dissenting  opinion  in  Sacramento  Co.  v.  S.  P.  Co.,  127  Cal. 
226,  discussing  overruling  of  Argenti  v.  San  Francisco,  16  Cal.  266.  by 
main  case;  Blanchard  v.  Hartwell,  131  Cal.  266,  noted  under  Argenti 
V.  San  Francisco,  supra;  distinguished  in  Water  Co.  v.  Breed,  139  Cal. 
438,  446,  holding  city  liable  for  water  supplied  it;  Watterson  v.  Mayor, 
106  Tenn.  423,  disallowing  claim  for  extra  work  by  municipal  con- 
tractor where  charter  requirements  not  followed;  Raiseh  v.  San  Fran- 
cisco, 80  Cal.  6,  on  point  that  void  extension  of  time  on  street  contract 
is  not  cured  by  contractor's  performance  of  work  thereunder;  Watkins 
V.  Griffith,  59  Ark.  361,  denying  estoppel  of  property  owners  by  acquies- 
cence in  street  improvement  under  void  contract;  Reichard  v.  Warren 
County,  31  Iowa,  391,  392,  as  to  occupation  of  public  building  where 
contract  price  was  beyond  statutory  limit;  and  in  Nichols  v.  State,  11 
Tex.  Civ.  App.  336,  when  not  let  to  lowest  bidder;  McPherson  v.  Foster, 
43  Iowa,  71,  22  Am.  Rep.  234,  as  to  money  received  on  bond  issue; 
Murphy  v.  Louisville,  9  Bush  (Ky.)   194  (cited  in  Craycroft  v.  Selvage, 

10  Bush,  707),  as  to  street  work,  where  requirement  r.^  to  approval  of 
contract  not  fpllowed;  (ieorge  v.  Nevada  Cen.  etc.  Co.,  22  Nev.  241,  ap- 
plying rule  to  imauthorized  contract  of  employment  by  superintendent 
of  private  corporation;  Springfield  etc.  Co.  v.  Lane  County.  5  Oreg.  267, 
as  to  bridge,  where  contract  not  awarded  to  lowest  bidder  as  required 
by  statute;  Bryan  v.  Page,  51  Tex.  535,  536,  32  Am.  Rep.  639,  as  to  em- 
ployment of  counsel,  when  not  made  by  ordinance:  Noel  v.  San  Antonio, 

11  Tex.  Civ.  App.  585,  as  to  building  of  garbage  furnaces,  where  n^quisite 
sinking  fund  not  provided  for;  and  in  I^uisville  etc.  Co.  v.  Cincinnati. 
73  Fed,  Rep.  733,  as  to  use  of  street  by  railway  beyond  time  fixed  by 
charter.  Distinguished,  holding  liability  on  implied  contract,  in  Brown 
V.  Board,  103  Cal.  534,  holding,  further,  as  to  sufiSciency  of  complaint 
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based  on  implied  assumpsit;  Higgins  v.  San  Diego  etc  Co.,  118  Cal.  555^ 
as  to  use  of  water  plant,  though  contract  for  its  lease  was  void ;  Bucrof t 
V.  Council  Bluffs,  63  Iowa,  651,  as  to  street  improvements,  where  as- 
sessment of  property  owners  to  pay  therefor  was  void  and  unavailing; 
Gibson  v.  Zimmerman,  27  Mo.  App.  100,  as  to  street  work,  when  grade 
had  been  recognized  by  other  ordinances;  and  in  Cincinnati  v.  Cameron, 
33  Ohio  St.  374,  v/here  contractor  for  street  work  had  demanded  requisite 
written  orders  but  was  informed  by  authorities  that  they  were  unneces- 
sary. Cited  also  in  Mallory  v.  Montgomery  County,  48  Iowa,  688,  as 
to  effect  of  conditional  acceptance  of  bridge,  which  was  also  used  by^ 
public;  and  in  United  States  v.  Pacific  Rd.,  120  U.  S.  240,  on  point  that 
where  bridges  were  destroyed  during  war,  their  rebuilding  for  war 
purposes  does  not  raise  implied  assumpsit  as  against  owner.  Cited  also 
in  note  to  New  York  etc.  Co.  v.  Ely,  13  Am.  Dec.  108,  upon  estoppel  as 
to  contracts  ultra  vires;  Hooker  v.  Eagle  Bank,  86  Am.  Dec.  354,  as  to 
liability  of  corporation  Uirough  implied  contract;  and  San  Antonio  v. 
French,  26  Am.  St.  Rep.  766,  as  to  like  liability  of  municipality. 

20  Cal.  109-115.    BIBEND  v.  KREUTZ.    S.  C.  15  Cal.  345. 

Judgment  obtained  by  fraud  may  be  set  aside  by  original  action  in 
equity  after  expiration  of  time  for  motion,  p.  114. 

Cited  in  Eppinger  v.  Scott,  130  Cal.  277,  noted  under  Carpentier  v. 
Hart,  5  Cal.  406;  Warren  v.  Adams,  26  Colo.  407,  discussing  law  relative 
to  bills  of  review.  Distinguished  in  Van  Duzer  v.  Towne,  12  Colo.  App. 
12,  discussing  question  whether  proceedings  in  suit  in  equity  to  vacate 
judgment  became  part  of  record  in  original  suit;  Baer  v.  Higson,  26 
Utah,  84,  denying  equitable  jurisdiction  to  set  aside  proceedings  where 
in  foreclosure  summons  served  by  publication,  and  no  effort  made  by 
motion  to  set  aside  default  within  one  year  after  entry  of  judgment; 
Hill  V.  Beatty,  61  Cal.  295,  affirming  denial  of  motion  because  made  too 
late;  Lapham  v.  Campbell,  61  Cal.  299,  where  default  judgment  was 
based  on  false  affidavit  of  service,  holding  sufficient  ground  stated  for 
failure  to  make  motion;  Ede  v.  Hazen,  61  Cal.  361,  where  defendant 
prevented  from  pleading  satisfaction,  holding  action  improper,  however, 
where  remedy  by  motion  existed;  California  Beet  Sugar  Co.  v.  Porter, 
68  Cal.  372,  where  d.«fault  judgment  had  despite  settlement  and  stip- 
ulation to  dismiss,  distinguishing  remedy  by  motion  where  no  fraud 
charged;  Brackett  v.  Banegas,  116  Cal.  285,  58  Am.  St.  Rep.  187,  apply- 
ing rule  to  vacating  of  foreclosure  decree  where  necessary  party  omitted 
through  mistake  of  fact;  Sullivan  v.  Lumsden,  118  Cal.  668*  applying 
rule  to  vacating  of  partition  decree  where  by  mistake  plaintiff  was 
awarded  land  not  included  in  that  sought  to  be  partitioned;  dissenting 
opinion  in  Snider  v.  Rinehart,  20  Colo.  469,  main  opinion  denying  right 
to  vacate  judgment  by  independent  action  for  newly -discovered  evi- 
dence, where  plaintiff  guilty  of  laches ;  and  on  same  point  in  Vantilburg 
Y.  Black,  3  Mont.  460,  where  plaintiff  guilty  of  laches  in  suit  to  vacat» 


Digitized  by 


Google 


20  Cal.  115-120  Notes  on  California  Reports.  1022 

erroneous  judgment;  Lang  Syne  etc.  Co.  v.  Ross,  20  Nev.  137,  19  Am. 
St.  Rep.  342,  as  to  default  judgment  obtained  by  fraud,  holding  remedy 
by  motion  confined  to  cases  where  no  personal  service  had;  and  in 
Cowley  V.  X.  P.  etc.  Co.,  46  Fed.  Rep.  331,  denying  relief  by  original  bill, 
however,  where  remedy  by  motion  existed,  where  judgment  rendered  on 
stipulation  made  by  attorney  in  contravention  of  client's  instructions. 
Cited  also  in  note  to  Taylor  v.  Lewis,  19  Am.  Dec.  139,  as  to  judgments 
based  on  false  return  of  service;  Little  Rock  etc.  Co.  v.  Wells,  64  Am. 
St.  Rep.  243,  as  to  relief  in  equity  from  judgments  obtained  through 
mistake,  etc.,  and  p.  249,  as  to  remedy  at  law  by  motion  therein. 

Pleading. — Defects  in  complaint  are  waived  by  answer  without  de- 
murrer, p.  115. 

Cited  in  Broadway  etc.  Co.  v.  Wolters,  128  Cal.  169,  on  point  that 
judgment  cannot  be  first  attacked  on  appeal  on  ground  that  plaintiff 
had  adequate  remedy  by  motion  on  another  action;  Fisher  v.  Scholte, 
30  Iowa,  222,  on  point  that  demurrer  is  waived  by  filing  contemporane- 
ous answer. 

20  Cal.  115.    HUSE  v.  MOORE. 

Practice — Demurrer. — Trial  had  before  disposition  of  demurrer  to 
answer  in  reversible  error  where  no  abandonment  shown,  p.  116. 

Cited  to  same  effect  in  Fischer  v.  Hanna,  8  Colo.  App.  488,  as  to  de- 
murrers to  complaint  in  intervention. 

20  Cal.  117-120.    PEOPLE  v.  WAR. 

Indictment. — Where  facts  and  name  of  crime  are  alleged,  indictment 
need  not  classify  it  as  a  felony  or  misdemeanor,  p.  118. 

Cited  to  same  effect  in  People  v.  Dalton,  58  Cal.  228,  holding  "violat- 
ing sepulture"  suflRcient.  People  v.  Boren,  139  Cal.  213,  as  to  infor- 
mation for  jail  breaking. 

"Felony"  includes  oflfenses  which  may  be  or  are  liable  to  be  punished 
by  death  or  imprisonment  in  state's  prison,  even  if  alternative  judg- 
ment of  fine  allowed,  p.  119. 

Cited  to  same  effect  in  State  v.  Waller,  43  Ark.  387,  as  to  slander,  un- 
der local  statute;  Territory  v.  (lUthrie,  2  Idaho,  405,  as  to  assault  with 
intent  to  commit  murder,  on  point  of  validity  of  alternative  judgment; 
In  re  Stevens,  52  Kan.  59,  as  to  jail  breaking;  Benton  v.  Commonwealth, 
89  Va.  574,  as  to  housebreaking.  Cited  also  in  United  States  v.  Wat- 
kinds,  7  Sawy.  90,  6  Fed.  Rep.  157,  on  point  that  "conviction  of  crime 
punishable  by  imprisonment,"  etc.,  covers  such  conviction  in  fact,  even  if 
only  fine  imposed. 

Criminal  Appeals. — .lurisdiction  of  supreme  court  is  confined  to  cases 
of  felony,  p.  120. 
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Cited  to  same  effect  in  People  v.  Johnson,  30  Cal.  101,  denying  juris- 
diction in  case  of  fine  for  unlawfully  collecting  tolls. 

20  Cal.  12M20.    ESTATE  OF  SPRIGGS. 

Order  of  Sale  of  Real  Estate  is  adjudication  as  to  necessity  of  sale, 
and  conclusive  unless  appealed  from,  p.  124. 

Cited  in  £state  of  Freud,  134  Cal.  337,  holding  decree  of  partial  distri- 
bution improper  when  of  property  theretofore  ordered  sold;  Estate  of 
Leonis,  138  Cal.  198,  denying  right  to  vacate  sale  except  under  section 
I  1662,  Code  of  Civil  Procedure;  Halleck  v.  Moss,  22  Cal.  276,  holding  order 
I  of  sale  of  personalty  not  attachable  collaterally,  for  irregularities;  and 
in  Burris  v.  Kennedy,  108  Cal.  338,  discussing  force  of  such  orders  made 
after  new  constitution  and  confirming  petition  and  order. 

Proceeding  for  Sale  of  Real  Estate  is  in  nature  of  action,  wherein 
petition  is  commencement  and  order  is  judgment,  p.  124. 

Cited  to  same  effect  in  Haynes  v.  Meeks,  20  Cal.  312  (cited  in  Holmes 
v.  Oregon  etc.  Co.,  7  Sawy.  397,  9  Fed.  Rep.  241),  holding  order  of  sale 
void  for  insufficiency  of  petition;  Pryor  v.  Downey,  60  Cal.  398,  19  Am. 
Rep.  668,  on  same  point,  holding  f\irther  as  to  effect  of  validating  act; 
Estate  of  Boland,  66  Cal.  315,  where  petition  was  unverified  and  did  not 
show  condition  of  property,  and  holding  further  that  confirmee  of  sale 
may  appeal  from  order  for  resale;  and  in  Broadwater  v.  Richards,  4 
Mont.  84,  holding  further  on  last  point:  Needham  v.  Salt  Ldike,  7  Utah, 
323,  noted  under  Gregory  v.  McPherson,  13  Cal.  577. 

20  Cal.  126-130.    LOCKWOOD  y.  CANFIELD. 

Trust  may  be  imposed  by  parol  evidence  on  assignment  of  personalty, 
p.  129. 

Cited  to  same  effect  in  Bayles  v.  Baxter,  22  Cal.  579,  as  to  resulting 
trust  of  realty  where  price  paid  by  other  than  grantee. 

Distinguished  in  Buchtel  v.  Mason  etc.  Co.,  1  Flipp.  648,  holding  rule 
inapplicable  to  case  of  parol  warranty  in  absence  of  fraud  or  mistake. 

20  Cal.  130-137.    CHIPMAN  v.  MORRILL. 

Assignee  of  Personalty  under  agreement  to  pay  proceeds  to  creditor 
may  be  sued  by  the  creditor  for  the  debt,  p.  130. 

Cited  in  Whitney  v.  American  etc.  Co.,  127  Cal.  470,  applying  rule  to 
case  of  assumption  by  insurance  company  of  policies  of  another. 

Makers  of  Joint  Note  are  principals  for  amount  of  own  interests  and 
cosureties  as  to  remaining  interests,  p.  136. 

Cited  to  same  effect  in  O'Conor  v.  Morse,  112  Cal.  36,  63  Am.  St. 
Rep.  159,  as  to  accommodation  note  given  as  collateral  security,  and 
holding  further  as  to  exoneration  by  tender;  Dowdy  v.  Blake,  50  Ark. 
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213,  sustaining  right  of  subrogation  between  joint  makers  of  note  a» 
to  vendor's  lien;  note  to  Fletcher  v.  Grover,  35  Am.  Dec.  500,  as  to  con- 
tribution between  cosureties. 

Surety. — Right  to  reimbursement  by  principal  accrues,  upon  implied 
assumpsit,  on  payment  of  debt,  p.  13(5. 

Cited  in  Yule  v.  Bishop,  133  Cal.  578,  applying  rule  to  payment  of 
corporate  note  by  accommodation  indorser,  as  to  liability  of  stoekholdera 
to  reimburse  the  indorser;  Bank  v.  Opera  House  Co.,  23  Mont.  7,  but 
holding  rule  inapplicable  to  proceedings  under  special  local  statute; 
Fisher  v.  Gaither,  32  Or.  165,  on  point  that  equity  has  jurisdiction  of 
action  to  compel  contribution  when  one  of  the  cosureties  is  insolvent; 
Sichel  V.  Carillo,  42  Cal.  506,  holding  further  as  to  rights  of  wife  mort- 
gaging separate  property  to  secure  husband's  debt,  in  event  of  his  death ; 
Shoemake  v.  Stimson,  10  Wash.  8,  obligations  between  cosureties  do  not 
accrue  until  payment  by  one  of  the  debt. 

Statute  of  Limitatk)ns. — "Founded  on  instrument  in  writing"  does  not 
include  liability  of  principal  on  note  to  reimburse  surety,  p.  136. 

Cited  to  same  effect  in  Louvall  v.  Gridley,  70  Cal.  510,  as  to  action  to 
declare  deed  a  mortgage;  Patterson  v.  Doe,  130  Cal.  338,  as  to  oral 
contract  to  pay  specified  sum  on  resale  of  mine  deeded  by  promisee  to 
promisor;  dissenting  opinion  in  Meherin  v.  Saunders,  131  Cal.  703,  main 
opinion  holding  four  year  period  applicable  in  action  to  enforce  unpaid 
amount  of  check  given  by  execution  purchaser  on  sale;  Provident  etc. 
Co.  V.  Walcott,  5  Kan.  App.  475,  as  to  action  against  abstractor  for 
false  certificate  of  title;  Spokane  Co.  v.  Prescott,  19  Wash.  420,  67  Am. 
St.  Rep.  735,  as  to  action  on  bond  of  officer  for  breach  of  statutory 
duties;  Stone  v.  Hammell,  83  Cal.  551,  17  Am.  St.  Rep.  275,  as  to  liability 
for  reimbursement,  although  liability  of  cosurety  for  contribution  may 
still  exist  by  reason  of  absence  from  state;  Redington  v.  Cornwell.  90 
Cal.  57,  discussing  difference  in  statute  between  suits  for  contribution 
and  based  on  subrogation  where  stockholder  has  paid  corporate  debt: 
Lattin  v.  (Jillette,  95  Cal.  322,  20  Am.  St.  Rep.  119,  as  to  liability  of 
searcher  of  records  who  has  given  written  certificate  of  title;  McCarthy 
V.  Mt.  Tecarte  etc.  Co.,  Ill  Cal.  340  (cited  in  Thomas  v.  Pacific  etc.  Co., 
115  Cal.  141),  ai  to  directors*  resolution  appointing  a  director  superin- 
tendent, etc.,  there  being  no  express  contract  as  to  compensation; 
Thomas  v.  Pacific  etc.  Co.,  115  Cal.  139,  as  to  implied  agreement  to  refund 
installments  paid  on  land  contract  on  vendor's  failure  or  refusal  to 
convey;  and  in  I^amb  v.  Withrow,  31  Iowa,  168,  as  to  action  for  reim- 
bursement brought  by  sureties  on  note  against  principal  where  note  joint 
in  form  and  has  been  merged  in  judgment  which  has  been  satisfied. 
Distinguished  in  McPherson  v.  Weston,  64  Cal.  278,  as  to  action  by 
indorsee  of  note  against  indorsers.  Cited  also  in  note  to  Scott  v.  Nichols, 
61  Am.  Dec.  507,  as  to  limitations  between  sureties,  etc. 
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20  Cal.  137-141.    WOODWARD  y.  BACKUS. 

Order  setting  aside  default  will  not  be  reversed  except  for  abuse  of 
discretion,  p.  140. 

Cited  to  same  effect  in  Bailey  v.  Taaffe,  29  Cal.  424,  reversing  order 
and  defining  discretion  in  such  cases;  Dougherty  v.  Nevada  Bank,  68 
Cal.  277,  where  based  on  attorney's  excusable  mistake;  Johnson  v. 
Sweeney,  05  Cal.  307,  reversing  order  denying  motion  when  default  suf- 
fered through  reliance  on  oral  stipulation;  Rauer  v.  Wolf,  115  Cal.  101, 
applying  rule  to  order  denying  motion;  McC4owan  v.  Kreling,  117  Cal.  35, 
where  reliance  placed  on  oral  stipulation,  though  this  was  disputed, 
terms  having  been  imposed:  I'tah  etc.  Hank.  v.  Trumbo,  17  Utah,  208, 
noted  under  Roland  v.  Kreyenhagen,  18  Cal.  455. 

Affidavits  of  Merits  on  motion  to  set  aside  default  held  sufficient, 
p.  141. 

Cited  in  People  v.  Rains,  23  Cal.  129,  affirming  denial  of  motion  where 
only  technical  defense  shown  by  affidavit;  Bailey  v.  Taafle,  29  Cal.  428, 
holding  affidavit  insufficient  as  not  showing  excusable  neglect;  Francis 
V.  Cox,  33  Cal.  325,  holding  aflidavit  sufficient  and  counteraffidavits  as 
to  merits  improper  on  hearing;  State  v.  C.  V.  etc.  Co.,  13  Nev.  202,  also 
holding  affidavit  sufficient  as  showing  attorney's  excusable  mistake. 
Cited  also  in  note  to  Burnham  v.  Hays,  58  Am.  Dec.  395,  on  general 
subject.  Overruled  as  dictum  in  Rauer's  Law  &  Collection  Co.  v. 
Gilleran,  138  Cal.  354. 

20  Cal.  141-142.     DOOLING  ▼.  MOORE.     S.  C.  19  Cal.  81. 

Appeal  from  Judgment  will  not  be  considered  when  taken  too  late, 
p.  142. 

Cited  to  same  effect  in  Carpentier  v.  Williamson,  25  Cal.  158,  applying 
rule  to  like  appeal  from  order  denying  new  trial.  Costul  v.  State,  9 
Wyo.  276. 

20  Cal.  142-146.    PEOPLE  ▼.  TURNER. 

"Holding  Two  Offices."— Disqualification  does  not  attach  when  first 
holding  was  not  de  jure,  p.  146. 
Cited  to  same  effect  in  Crawford  v.  Dunbar,  52  Cal.  39. 

20  Cal.  146-149.    PEOPLE  v.  GATEWOOD. 

Grand  Jury. — Indictment  found  by  thirteen  of  panel  of  sixteen  is 
sufficient  when  remainder  were  excused  on  defendant's  challenge,  p. 
148. 

Cited  to  same  effect  in  People  v.  Hunter,  54  Cal.  66,  67,  where  twelve 
out  of  nineteen  acted,  holding  further  jury  not  dissolved  by  death  of 
one  juror,  and  that  objection  to  formation  not  presentable  on  motion 
to  set  aside  indictment. 

Notes  Cal.  Rep.— 65 
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Denial  of  Challenge  for  cause  is  not  reversible  error  where  such  jurors 
were  challenged  peremptorily  without  exhausting  limit  of  latter  chal- 
lenges, p.  149. 

Cited  to  same  effect  in  People  v.  Gaunt,  23  Cal.  168,  as  to  rulings  on 
examination  under  challenge  for  cause;  and  in  People  v.  Durrant,  116 
Cal.  196,  applying  rule  to  acceptance  of  such  jurors  without  peremptory 
challenges,  number  of  latter  not  being  exhausted. 

Distinguished  in  State  v.  Fourchy,  51  La.  Ann.  244,  holding  such  de- 
nial reversible  error  where  number  of  peremptory  challenges  was  ex- 
hausted before  jury  was  sworn. 

20  Cal.  150-163.    TOUCHARD  v.  CROW.    81  Am.  Dec.  108. 

Deputy  county  clerk  may  take  acknowledgment  in  own  name,  p. 
167. 

Cited  in  Middlecoff  v.  Hemstreet,  135  Cal.  177,  discussing  sufficiency  of 
acknowledgment;  Ballard  v.  Orr,  105  (Ja.  197,  as  to  attestation  by  such 
deputy;  Muller  v.  Boggs,  25  Cal.  186,  as  to  acknowledgment  taken  by 
deputy  county  recorded;  Emraal  v.  Webb,  36  Cal.  203,  by  deputy  county 
clerk;  People  v.  Wheatley,  88  Cal.  119,  as  to  affidavits  taken  by  deputy 
county  clerk  without  signing  principars  name;  Summer  v.  Mitchell,  2) 
Fla.  214,  219,  220,  30  Am.  St.  Rep.  120,  123,  and  note  126,  as  to  acknowl- 
edgment by  same  officer  in  same  form,  holding  further  that  affixing  of 
seal  was  presumptive  proof  of  power  of  appointment  when  from  another 
state;  State  v.  Devine,  6  Wash.  589,  as  to  verification  of  information  by 
deputy  county  clerk  in  own  name.  Cited  also  in  note  to  Livingston  v. 
Kettelle.  41  Am.  Dec.  169,  170,  as  to  who  may  take  acknowledgments; 
Westhafer  v.  Patterson,  16  Am.  St.  Rep.  333,  upon  mistakes  in  acknowl- 
edgments; and  in  State  v.  Becker,  3  S.  Dak.  34,  on  point  that  attorney 
general  may  appoint  special  attorney  under  "Prohibition  Act." 

Ex  Officio  Officer. — Certificate  is  sufficient  whether  under  title  of  main 
or  of  ex  officio  office,  p.  157. 

Cited  in  In  re  (iuerrero.  69  Cal.  93,  as  to  certificate  in  ex  officio,  title. 

Certificate  of  Acknowledgment  is  sufficient  if  substantially  in  com- 
pliance with  statute,  p.  159. 

Cited  in  Hurst  v.  Leckie,  97  Va.  563,  holding  certificate  sufficient;  note 
to  Frederick  v.  Wilcox,  72  Am.  St.  Rep.  927,  on  general  subject. 

Deed,  "bargain,  sell,  and  quitclaim,"  conveys  legal  title  of  grantors, 
p.  160. 

Cited  to  same  effect  in  Packard  v.  Moss,  68  Cal.  129,  as  to  words 
"grant,  Imrgain,  sell,  release,  remise,  and  convey";  dissenting  opinion, 
Ellison  V.  Torpin,  44  W.  Va.  446,  discussing  rights  of  gnintee  thereunder; 
in  note  to  Thorn  v.  Newson,  53  Am.  Rep.  750,  and  to  rlohnson  v.  W^illiams, 
1  Am.  St.  Rep.  248,  as  to  effect  of  quitclaim  deed  in  passing  title. 
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Ejectment  for  Mexican  Grant. — Confirmation  by  decree  affirms  va- 
lidity of  grant  and  of  petitioner's  claims,  p.  161. 

Cited  to  same  effect  in  Clark  v.  Lockwood,  21  Cal.  221,  as  to  suit  by 
confirmee's  grantee,  holding,  further,  as  to  proof  necessary;  Callahan  v. 
Davis,  90  Mo.  83,  on  point  that  patent  relates  back  to  entry,  so  as  to  pro- 
tect intermediate  purchaser.  Cited  also  in  note  to  Brill  v.  Stiles,  85 
Am.  Dec.  367,  upon  purchasers  of  public  lands. 

Ejectment  by  tenant  in  common  will  lie  for  whole  tract,  against 
all  except  cotenants  and  claimants  under  them,  p.  162. 

Cited  in  McDonald  v.  McCoy,  121  Cal.  67,  noted  under  Moore  v.  Wil- 
kinson, 13  Cal.  478.  Hart  v.  Robertson,  21  Cal.  348,  as  to  action  against 
trespasser;  Mahoney  v.  Van  Winkle,  21  Cal.  583,  as  to  Mexican  grant; 
Simmons  v.  Spratt,  26  Fla.  461,  on  point  that  stranger,  defendant  in 
ejectment,  cannot  assail  cotenant's  (plaintiff's)  possession  in  severalty, 
for  irregularities  in  partition  proceedings;  and  in  Crook  v.  Vandevoort, 
13  Xeb.  507  (cited  in  King  v.  Hyatt,  51  Kan.  504,  37  Am.  St.  Rep.  308), 
as  to  action  against  disseisor  of  plaintiff's  cotenant,  holding  further  ob- 
jection to  nonjoinder  of  plaintiffs  waived  by  failure  to  plead;  Brown  v. 
Warren,  16  Xev,  241,  holding  further,  recovery  as  to  mesne  profits  limit- 
ed by  proportionate  interest;  Cushing  v.  Miller,  62  N.  H.  526,  applying 
rule  to  action  by  cotenant  against  adjoining  owner  to  establish  bound- 
aries; Allen  v.  Higgins,  9  Wash.  448,  43  Am.  St.  Rep.  848,  as  against  tres- 
passer, holding  further  as  to  creation  of  such  tenancy  by  irregular 
partition  proceedings;  Le  Franc  v.  Richmond,  5  Sawy  604,  15  Fed.  Cas. 
246,  as  against  adverse  claimants  in  possession,  holding  further  as  to 
title  to  undivided  interests;  and  in  Hardy  v.  Johnson,  1  W^all.  373,  dis- 
cussing further  nature  of  ejectment  under  local  practice.  Cited  also  in 
note  to  Mobley  v.  Bruner,  98  Am.  Dec.  363,  and  to  Marshall  v.  Palmer, 
50  Am.  St.  Rep.  839,  842,  on  genenxl  subject  and  upon  cotenant's  right 
to  possession. 

Trial  by  Court. — Questions  of  law  should  be  presented  in  form  of  prop- 
ositions as  points  made  by  counsel,  p.  163. 

Cited  to  same  effect  in  Estate  of  Page,  57  Cal.  239,  as  to  exceptions  for 
errors  of  law  in  rulings  upon  probate  account;  Wilson  v.  Wilson,  64  Cal. 
94,  as  to  request  of  law  and  bill  of  exceptions  thereon.  Overruled  in 
Lamb  v.  Harbaugh,  105  Cal.  603,  as  superseded  by  codes. 

20  Cal.  164-166.    PEOPLE  ▼.  NOLL. 

Right  to  Trial  by  Jury  is  waived  by  plea  of  guilty  on  arraignment, 
p.  165. 

Cited  in  People  v.  Chew  Lan  Ong,  141  Cal.  5.52,  sustaining  constitution- 
ality of  section  1192,  Penal  Code;  People  v.  Lennox,  67  Cal.  115,  as  to 
such  plea  on  day  of  trial,  holding  further  plea  could  not  be  withdrawn 
after  sentence  imposed  thereon;  Craig  v.  State,  49  Ohio  St.  420,  holding 
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constitutional  an  act  prescribing  examination  by  court  on  such  plea;  and 
in  Hallinger  v.  Davis,  146  U.  S.  318,  319  (cited  in  Ex  parte  Belt,  159  U. 
8.  99),  holding  proceedings  under  such  act  to  be  "due  process  of 
law." 

General  Citation.— State  v.  Alony,  67  N.  H.  277. 

20  Cal.  169-172.    HART  ▼.  BURNETT.    S.  C.  10  Cal.  64;  15  Cal.  530. 

Writ  of  Error  to  United  States  Snpreme  Court.— Granting  of,  by 
state  supreme  court,  is  within  latter's  discretion,  p.  170. 

Cited  to  same  effect  in  Greely  v.  Townsend,  25  Cal.  610,  611,  614,  de- 
nying writ  upon  judgment  that  certain  lands  were  pueblo,  and  holding 
local  act  (Stats.  1855,  p.  80)  inoperative. 

20  Cal.  173-174.    ZABRISKIE  ▼.  TORREY. 

Appeal. — "Matter  yi  dispute"  does  not  include  costs  and  percentage, 
p.  174. 

Cited  to  same  effect  in  Dashiell  v.  Slingerland,  60  Cal.  657,* as  to  includ- 
ing of  interest,  discussing  jurisdiction  under  new  constitution. 

20  Cal.  177.    McINTYRE  v.  WILLIS. 

Statement. — Appeal  from  order  denying  new  trial  will  not  be  con- 
sidered in  absence  of  proper  statement,  p..  177. 

Cited  to  same  effect  in  Hoadley  v.  Crow,  22  Cal.  266,  holding  omission 
of  judge  to  settle  statement  no  excuse  where  proper  steps  to  compel  set- 
tlement no  taken;  and  in  Cody  v.  Filley,  4  Colo.  437,  where  statement 
not  properly  authenticated. 

20  Cal.  177-180.    PEOPLE  v.  AH  KL 

Confession.— Finding  of  stolen  property  at  place  named  in  confession 
renders  latter  admissible,  p.  179. 

Cited  to  same  effect  in  Beery  v.  United  States,  2  Colo.  204,  admit- 
ting evidence  that  defendant  delivered  property  to  w^itness  representing 
it  to  be  that  stolen,  but  rejecting  other  evidence  of  confession  when  im- 
properly obtained;  State  v.  Novak,  100  Iowa,  729,  and  State  v.  Simas,  25 
JNev.  447,  both  holding  confession  admissible  under  facts  stated.  Dis- 
tinguished in  People  v.  Ah  How,  34  Cal.  224,  rejecting  confession  made 
under  threats,  which  did  not  lead  to  discovery  of  facts  establishing  its 
truth. 

Larceny. — Recent  possession  of  property  is  not  per  se  prima  facie 
evidence  of,  p.  179. 

Cited  to  same  effect  in  People  v.  Gassaway,  23  Cal.  51;  People  v. 
Antonio,  27  Cal.  407,  holding  proof  necessary  that  defendant  obtained 
possession  dishonestly;   People  v.  Kelly,  28  Cal.  427,  and  in  People  v. 
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Gill,  45  Cal.  286,  holding,  however,  that  it  is  a  circumstance  to  be  con- 
sidered with  other  facts;  People  v.  Noreaga,  48  Cal.  123  (cited  in  Peo- 
ple V.  Swinford,  57  Cal.  87),  as  to  riding  of  horse  and  leaving  saddle  with 
innkeeper;  Brooke  v.  People,  23  Colo.  37l>,  approving  instructions  on 
subject  where  taken  together;  People  v.  Swazej',  6  Utah,  98,  reversing 
conviction  for  larceny  of  sheep,  under  facts  stated;  but  see  People  v. 
Chadwick,  7  Utah,  141,  sustaining  conviction  in  view  of  additional  evi- 
dence; State  V.  Bliss,  27  Wash.  407,  instruction  in  prosecution  for  burg- 
lary that  if  jury  believe  defendant  found  in  possession  of  stolen  property 
soon  after  burglary,  such  possession  is  strong  circumstance  tending  to 
show  guilt,  is  erroneous;  State  v.  Jennings,  81  Mo.  214,  holding  burden- 
on  state  throughout;  State  v.  En,  10  Nev.  281,  holding  further  evidence 
admissible  of  contradictory  statements  of  defendant  as  to  his  possession ; 
People  V.  Hart,  10  Utah,  209,  applying  rule  to  case  of  housebreaking; 
State  V.  Walters,  7  Wash,  251,  holding  presumption  to  be  one  of  fact 
only;  and  in  Ingalls  v.  State,  48  Wis.  656.  Denied  in  State  v.  Cassady,. 
12  Kan.  560;  Jones  v.  State,  51  Miss.  725;  and  in  Foster  v.  State,  52  Miss. 
699.  Cited  also  in  note  to  Hunt  v.  Commonwealth,  70  Am.  Dec.  447,  448^ 
on  general  subject,  and  at  451,  on  explanation  of  such  possession. 

20  Cal.  180-181.    GRIFFIN  v.  POLHEMUS. 

Continuance. — Order  refusing  is  within  discretion  of  court,  p.  181.. 

Cited  to  same  effect  in  People  v.  DeLacey,  28  Cal.  590,  where  counter 
affidavit  showed  application  not  made  in  good  faith.  Cited  also  in  note 
to  Stevenson  v.  Sherwood,  74  Am.  Dec.  141,  on  discretionary  nature  of 
power  to  grant  continuance. 

20  Cal.  182-186.    SWAN  v.  CHORPENNING. 

Agreement  stifling  competition  in  bidding  on  public  contracts  is  ille- 
gal, p.  184. 

Cited  in  Conway  v.  Garden  City  etc.  Co.,  190  111,  04,  and  Hoffman  v. 
McMullen,  83  Fed.  376,  378.  48  I'.  S.  App.  604,  607,  applying  rule  to  like 
agreement  between  contractors  for  public  work;  State  v.  Portland  etc. 
Co.,  153  Ind.  489,  74  Am.  St.  Rep.  319,  as  to  pooling  arrangement  between 
gas  companies;  Dement  v.  Rokker,  126  111.  199,  sustaining  defense  against 
mandamus  to  compel  payment  for  state  printing,  that  contract  obtained 
by  partnership  of  competitors  intended  to  stifle  competition;  Engel- 
man  v.  Skrainka,  14  Mo.  App.  441,  holding  action  not  maintainable  for 
goods  sold  where  that  was  consideration  for  such  contract;  Horn  v. 
Star,  etc.  Co.,  23  W.  Va.  543,  applying  rule  to  agreement  by  insolvent 
whose  lands  are  to  be  sold,  to  depreciate  price  so  that  he  may  d<?rive 
advantage  therefrom;  and  in  United  States  v.  Addyston  etc.  Co.,  85  Fed. 
Rep.  294,  holding  further  as  to  construction  of  "Anti-Trust  Law"  of 
1880.  Cited,  also,  in  note  to  Jones  v.  Caswell,  2  Am.  Dec.  138,  and  to 
Parsons  v.  Trask,  66  Am.  Dec.  608,  on  general  subject. 
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20  Cal.  187-196.     COHEN  v.  DAVIS. 

Homestead  Act  of  1860  does  not  apply  to  homesteads  acquired  pre- 
vious to  its  passage,  p.  104. 

C/ted  to  same  effect  in  Gluckauf  v.  Bliven,  23  Cal.  314,  as  to  effect 
of  mortgage  on  homestead.  Distinguished  in  Brennan  y.  Wallace,  25 
Cal.  116,  holding  evidence  of  filing  of  declaration  of  abandonment  under 
act  of  1860,  admissible  as  proof  of  such  abandonment  though  home- 
stead acquired  under  prior  act. 

Declaration  of  Homestead  must  be  filed  under  act  of  1860,  p.  195. 

Cited  to  same  effect  in  Lachman  v.  Walker,  15  Nev.  425,  and  in 
Commercial  etc.  Bk.  v.  Corbett,  5  Sawy.  549,  6  Fed.  Cas.  219,  construing 
local  act;  and  in  Speidel  v.  Schlosser,  13  W.  Va.  699,  affirming  con- 
stitutionality of  provision.  Cited,  also,  in  California  etc.  Co.  v.  Ander- 
son, 70  Fed.  Rep.  406,  on  point  that  homestead  declaration  creates  joint 
tenancy. 

20  Cal.  ir6-198.    CLARK  ▼.  HUBER. 

Appeal — Modification  of  Judgment. — Order  granting  new  trial  af- 
firmed, where  plaintiff  in  ejectment  (cotenant)  was  awarded  greater 
relief  than  interest  in  land  warranted;  though  lower  court  might  have 
remitted  part  of  damages,  p.  197. 

Cited  in  Hicks  v.  Coleman,  25  Cal.  145,  85  Am.  Dec.  123,  denyinjr 
modification  and  reversing  judgment  where  based  on  wrong  construc- 
tion of  deed;  Muller  v.  Boggs,  25  Cal.  187,  holding  judgment  erroneous 
but  modifying  it  by  remission  of  excessive  damages;  and  in  Davis  v. 
S.  P.  Co.,  98  Cal.  17,  affirming  practice  of  denying  new  trial  on  remission 
of  part  of  damages.  Cited,  also,  in  Brown  v.  Warren,  16  Nev.  241,  on 
point  that  tenant  in  common  in  ejectment  can  recover  only  proportion 
of  mesne  profits  corresponding  to  interest;  note  to  Ballance  v.  Rankin, 
64  Am.  Dec.  418,  as  to  verdict  and  judgment  in  ejectment  for  part  of 
property  claimed;  and  to  Marshall  v.  Palmer,  50  Am.  St.  Rep.  842,  as 
to  right  of  co-owner  to  recover  real  property. 

20  Cal.  198-211.    TABLE  MOUNTAIN  ETC.  CO.  ▼.  STRANAHAN.    S.  C. 
21  Cal.  551;  31  Cal.  387. 

Mining  Claim. — Transfer  of  right  to-  possession  may  be  made  by 
parol,  p.  208. 

Cited  to  same  effect  in  Gatewood  v.  Mcl^iughlin,  23  Cal.  178,  when 
made  by  one  in  possession  and  accompanied  by  change  thereof;  Antoine 
Co.  v.  Ridge  Co.,  23  Cal.  222,  on  similar  facts  holding  transferee  entitled 
to  bring  ejectment;  Patterson  v.  Keystone  etc.  Co.,  23  Cal.  576,  holding 
such  transfer  to  prevail  against  subsequent  transfer  from  grantor  by 
deed;  Omar  v.  Soper,  11  Colo.  389,  300,  7  Am.  St.  Rep.  253,  where  name  of 
locator  erased  from  discovery  notice  by  transferee  who  gjes  into  pos- 
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session;  Herron  v.  Eagle  etc.  Co.,  37  Or.  158,  on  point  that  locator's 
interest  prior  to  compliance  with  statutes  as  to  patent  is  merely  per- 
sonalty; Union  etc.  Co.  v.  Taylor,  100  U.  S.  42,  as  to  conveyance  of 
individual  interest  where  transferee  goes  into  joint  possession  w^ith  his 
transferror;  Lockhart  v.  Rollins,  2  Idaho,  .508,  admitting  proof  of  local 
custom  to  that  effect;  and  in  Doe  v.  Waterloo  etc.  Co.,  70  Fed.  Rep.  459, 
on  point  that  parol  transfer  by  locator  to  others  who  join  in  completing 
location,  is  not  an  abandonment.  Distinguished  in  Copper  Hill  Co. 
v.  Spencer,  25  Cal.  24,  where  grantor  not  in  actual  possession  and  does 
not  deliver  possession;  and  in  Hardenbergh  v.  Bacon,  33  Cal.  381,  fol- 
lowed in  Hopkins  v.  Noyes,  4  Mont.  558,  55J),  where  mterest  considered 
as  real  estate.  l>)ubted  in  Paterson  v.  Keystone  etc.  Co.,  30  Cal.  303, 
as  abrogated  by  subsequent  act  (Stnts.  1860,  p.  175);  and  overruled 
on  same  ground  in  Felger  v.  Coward,  35  Cal.  652,  even  where  possession 
delivered;  Garthe  v.  Hart,  73  Cal.  544,  as  to  oral  adjustment  of  bound- 
aries; citing,  also.  Stats.  1863,  p.  98,  and  Civil  Code,  sec,  1091.  Cited, 
also,  in  note  to  McClintock  v.  Bryden,  63  Am.  Dec.  107,  on  general  sub- 
ject. 

Ejectment  for  Mining  Claim. — Possession  of  part  of  mining  claim, 
where  boundaries  are  defined,  is  suflicient  to  maintain  ejectment,  p. 
209. 

Cited  to  same  effect  in  same  case,  31  Cal.  391,  but  limited  with 
respect  to  general  usage;  (Jarthe  v.  Hart,  73  Cal.  542,  holding  however, 
mere  possession  insufficient  against  subsequent  locator  who  has  com- 
plied with  mining  laws;  Approved  in  Ritter  v.  Lynch,  123  Fed.  931, 
where  owner  of  stamp-mill  constructed  reservoir  across  ravine  on  public 
land  adjoining  miilsite  in  which  tailings  deposited,  and  after  his  death 
heirs  paid  taxes  and  their  agents  looked  after  land  and  made  repairs 
to  protect  tailings,  ownership  of  tailings  preserved;  Rogers  v.  Cooney, 
7  Xev.  220,  action  for  trespass,  holding  fencing  claim  unnecessary; 
and  in  North  Noonday  etc.  Co.  v.  Orient  etc.  Co.,  6  Sawy.  507,  11  Fed. 
Rep.  128,  on  point  that  mining  claim  in  actual  possession  is  valid  as  to 
trespassers,  irrespective  of  mining  laws.  Cited,  also,  in  note  to  Mc- 
Clintock V.  Bryden,  63  Am.  Dec.  105,  as  to  miner's  possessory  rights. 

Size  of  Location. — (Jeneral  custom  controls  in  a])sence  of  local  regula- 
tion, p.  210. 

Cited  to  same  effect  in  Doe  v.  Waterloo  etc.  Co.,  73  Fed.  Rep.  400, 
applying  rule  to  time  for  completing  location.  Cited,  also,  in  note  to 
McClintock  v.  Bryden,  63  Am.  Dec.  104,  as  to  miner's  customs. 

20  Cal.  211-219.    MASON  v.  CRONISE. 

Statute  of  Limitations. — Demurrer  may  raise,  where  appearing  on 
face  of  complaint,  p.  217. 

Cited  in  De  Uprey  v.  De  I'prey,  23  Cal.  353,  on  question  whether 
such  ground  should  be  distinctly  specified. 


Digitized  by 


Google 


20  Cal.  219-229  Notes   on   California   Reports  1032 

Judgment. — Statute  of  limitations  applies  to  domestic  judgments  irre- 
spective of  right  of  revivor  upon  motion,  p.  218. 

Cited  to  same  effect  in  Rowe  v.  Blake,  99  Cal.  171,  37  Am.  St.  Rep.  48, 
on  point  that  foreclosure  decree  may  be  sued  upon,  irrespective  of  remedy- 
by  sale  thereunder;  Peters  v.  Vawter,  10  Mont.  209,  210,  discussing 
question  of  revivor  by  motion;  Haupt  v.  Burton,  21  Mont.  677,  69  Am. 
St.  Rep.  702,  applying  rule  under  local  statutes;  Citizens*  Nat.  Bank 
v.  Lucas,  20  Wash.  422,  Ballinger's  Code,  section  4798,  fixing  six  years 
as  limitation  upon  commencement  of  action  judgments  of  courts 
of  United  States  or  any  state  applies  to  domestic  judgments;  Bonnifield 
V.  Price,  1  Wyo.  233,  holding  further  as  to  effect  of  absence  to  prevent 
bar.  Denied  in  Strong  v.  Bamhart,  5  Oreg.  499,  holding  no  action  main- 
tainable thereon. 

General  Citation. — FuUerton  v.  Bailey,  17  Utah,  92. 

20  Cal.  219-224.     CLARK  ▼.  TROY. 

Acknowledgment — Construction  of  Statute. — Deed  executed  before 
statute  may  be  acknowledged  thereunder  with  same  effect  as  if  exe- 
cuted thereafter,  p.  223. 

Cited  to  same  effect  in  Sharon  v.  Davidson,  4  Nev.  420. 

Recording  Act — Construction  of  Statute. — Deed  executed  before  pas- 
sage of  Recording  Act  must  be  first  recorded  thereafter  to  obtain  prior- 
ity over  deed  executed  thereafter,  p.  224. 

Cited  to  same  effect  in  Anderson  v.  Fisk,  36  Cal.  634,  636,  where 
deed  not  acknowledged,  and  in  Graff  v.  Middleton,  43  Cal.  343,  where 
deed  was  destroyed  more  than  month  after  passage  of  the  act. 

Recording  Act. — "Valuable  consideration"  is  money  or  its  equivalent, 
irrespective  of  adequacy,  p.  224. 

Cited  in  Aden  v.  City,  139  Cal.  168,  defining  "good  consideration" 
under  Civil  Code,  section  1605;  Frey  v.  Clifford,  44  Cal.  341,  as  including 
mortgage  given  to  secure  pre-e-visting  debt. 

Stare   Decisis. — Principle  applies   to   decisions  under  Recording  Act, 
p.  224. 
Cited  in  note  to  Gee's  Admr.  v.  Williamson,  27  Am.  Dec.  632. 

20  Cal.  226-229.    JOHNSON  v.  VAN  DYKE. 

Mexican  Lands. — Statute  of  limitations  as  to  (Stats.  1856,  c.  87,  sec. 
1),  does  not  run  until  patent  issued,  this  being  regarded  as  "final  con- 
firmation,"  p.  227. 

Cited  to  same  effect  in  Davis  v.  Davis,  26  Cal.  46,  as  to  action  for 
pueblo  lands;  Beach  v.  Gabriel,  29  Cal.  585,  where  land  in  suit  was  part 
of  larger  tract  pending  proceedings  for  patent;  Sabichi  v.  Aguilar,  43 
Cal.  291,  294,  and  Younger  v.  Pagles,  60  Cal.  621,  holding  running  of 
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statute  where  no  patent  issued,  unaffected  by  act  of  1863,  sec.  7,  p.  327; 
O'Connor  v.  Fogle.  63  Cal.  11,  on  ]K)int  that  adverse  possession  runs 
against  patentee  from  state  only  from  issuance  of  patent.  Distin- 
guished in  Mahoney  v.  Van  Winkle,  33  Cal.  457,  defining  final  con- 
firmation as  to  proceedings  under  Congressional  Act  of  1860,  and 
in  Bissell  v.  Henshaw,  1  Sawy.  560,  3  Fed.  Cas.  469,  as  to  same  term 
under  state  act  of  1863  al)ove  cited.  Cited,  also  in  llills  t.  Sherwood, 
33  Cal.  479,  defining  "final  adjudication"  as  used  in  contract,  when  ap- 
plied to  judgment. 

20  Cal.  233-277.    STATE  ▼.  McGLYNN.    81  Am.  Dec.  118. 

Decree  admitting  will  to  probate  is  conclusive  and  cannot  be  set  aside 
or  vacated  except  on  appeal,  p.  268. 

Cited  to  same  effect  in  Kearney  v.  Kearney,  72  Cal.  594,  applying  rule 
to  order  setting  apart  homestead;  Ooldtree  v.  McAllister,  86  Cal.  102,. 
as  to  admission  of  will  here  on  foreign  probate;  Curtis  v.  I'nderwood,. 
101  Cal.  670,  as  to  validity  of  notice  to  heirs;  l^ngdon  v.  Blackburn,  109 
Cal.  25,  and  in  In  re  Broderick's  Will,  21  Wall.  514  (covering  same  will 
as  main  case,  and  cited  in  Eldred  v.  Warner,  1  Ariz.  Ter.  220),  as  to< 
suit  in  equity  to  charge  executor  with  tnist  in  favor  of  another  alleged" 
to  have  been  defrauded  by  forged  or  fraudulent  will;  Winslow  v. 
Donnelly,  119  Ind.  566,  as  to  action  to  quiet  title,  attacking  probate  in- 
another  state,  where  will  procured  by  fraud  (and  see  Lange  v.  Dam- 
mier,  110  Ind.  573,  where  question  discussed  but  not  decided);  Fyoosj*- 
more  v.  Smith,  12  Neb.  344,  345;  Bent  v.  Thompson,  5  N.  Mex.  424,  hold- 
ing further  as  to  right  of  infant  heir  to  re-probate;  Steele  v.  Renn,  50 
Tex.  482,  32  Am.  Rep.  607,  on  point  that  purchaser  from  executor?^ 
after  probate  is  unaffected  by  subsequent  annulment  of  will  for  forgery 
(but  see  as  to  this  Hughes  v.  Burriss,  85  Mo.  667,  distinguishing  main 
case  also.)  Distinguished  in  Barney  v.  Hayes,  11  Mont.  106,  holdinr:^ 
decree  denying  probate  not  conclusive  upon  subsequent  application  where 
will  is  accompanied  by  codicil;  and  in  Coulson  v.  Holmes,  5  Sawy.  285, 
6  Fed.  Cas.  629,  on  point  that  court  may  adjudge  that  property  is  not 
affected  by  will  w^ithout  questioning  validity  of  probate.  Cited,  also, 
in  Stevenson  v.  Superior  Court.  62  Cal.  64  (cited  in  note  to  Thomas  v. 
People,  47  Am.  Rep.  466),  affirming  jurisdiction  of  probate  court  to. 
annul  admini.stration  proceedings  when  supposed  decedent  is  living; 
McDaniel  v.  Pattison,  t)8  Cal.  101,  on  point  that  probate  jurisdiction 
is  exclusive  to  establish  will,  even  if  lost,  destroyed,  or  fraudulently 
suppressed;  and  in  McNeil  v.  McNeil,  78  Fed.  Rep.  835,  discussing  power 
of  federal  court  to  annul  state  court's  decree  of  divorce  when  obtained 
by  fraud.  Cited,  also,  in  note  to  Irish  v.  Smith,  11  Am.  Dec.  657,  on  re- 
lief against  fraudulent  will;  Schultz  v.  Schultz,  60  Am.  Dec.  354,  on 
conclusiveness  of  probate;  and  to  Townsend  v.  Townsend,  94  Am.  Dec. 
194.  and  Little  Rock  etc.  Co.  v.  Wells,  54  Am.  St.  Rep.  219,  on  equity- 
jurisdiction  in  probate  matters. 
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Proceeding  in  rem. — Decree  is  binding  oa  whole  world — applied  to 
'decree  admitting  will  to  probate,  p.  271. 

Cited  in  People  v.  Irrigation  Dist.,  128  Cal.  482,  484,  holding  state 
■bound  by  proceeding  in  rem  under  confirmatory  irrigation  act;  Crall  v. 
Poso  etc.  Dist.,  87  Cal.  147,  as  to  proceeding  to  confirm  organization  of 
irrigation  district  under  Wright  Act.  Cited,  also,  in  note  to  Schultz 
V.  Schultz,  60  Am.  Dec.  353,  and  to  Street  v.  Augusta  etc.  Co.,  75  Am. 
Dec.  722,  on  general  subject. 

Probate  may  be  Revoked  only  within  year  prescribed  by  statute, 
p.  271. 

Cited  to  same  efl'ect  in  In  re  Maxw^ell,  74  Cal.  386,  as  to  contest  for 
iraud,  when  facts  not  discovered  within  year.  Cited,  also,  In  note  to 
-Schultz  V.  Schultz,  60  Am.  Dec.  357,  on  general  subject  of  probate  con- 
tests, collecting  cases  by  states;  to  Waters  v.  Stickney,  90  Am.  Dec. 
136,  137,  on  power  to  revoke  probate. 

Opinion  on  Appeal  will  not  be  rendered  on  moot  questions  where  hav- 
ing no  efiect  on  case  in  any  stage,  p.  276. 

Cited  to  same  efl'ect  in  Powelson  v.  Lockwood,  82  Cal.  617,  although 
requested  on  stipulation  of  counsel;  McCallion  v.  Savings  etc.  Soc,  83 
Cal.  574,  where  judgment  affirmed;  dissenting  opinion  in  Wright  v. 
Carson  etc.  Co.,  23  Nev.  40,  discussing  doctrine  of  law  of  case. 

20  Cal.  277-282.    HOWARD  v.  SHORES. 

Setoff. — Joint  debt  cannot  be  set  off  against  separate  debt,  p.  281. 

Cited  to  same  effect  in  Roberts  v.  Donovan,  70  Cal.  112;  in  Kemp 
V.  McCormick,  1  Mont.  423,  and  in  Coleman  v.  Elmore,  31  Fed.  Rep.  392, 
12  Sawy.  465,  denying  right  of  counterclaim  by  joint  debtor  of  separate 
demand  in  his  favor.  Cited,  also,  in  Henderson  v.  Lewis,  11  Am,  Dec. 
737,  on  general  subject. 

Equitable  Setoff  of  joint  against  separate  debt  will  not  be  allowed 
unless  plaintiff  is  insolvent  or  defendant  may  lose  his  demand,  p. 
281. 

Cited  to  same  effect  conversely  in  Hobbs  v.  Duff,  23  Cal.  627,  allowing 
setoff  against  judgment  in  suit  thereoh  brought  by  assignees  of  insolvent 
judgment  creditors;  Spafford  v.  Rowan,  124  N.  Y.  113,  holding  mere 
insolvency  of  other  members  of  plaintiff's  partners  is  insufficient  for 
interposition  of  equity.  Cited,  also  in  Barnes  v.  McMullins,  78  Mo.  271, 
discussing  question  generally,  and  disallowing  such  setoff  because  un- 
liquidated and  arising  ex  delicto. 

20  Cal.  282-288.    HOWARD  v.  VALENTINE. 

Where  part  only  of  relief  sought  is  beyond  jurisdiction,  dismissal  of 
action  is  erroneous,  p.  287. 
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Cited  in  Peninsular  etc.  Co.  v.  Pacific  etc.  Co.,  123  Cal.  697,  noted 
under  Van  Ktten  v.  Jilson,  6  Cal.  19;  Greenbaum  v.  Martinez,  80  Cal. 
462,  sustaining  overruling  of  demurrer  in  action  for  trover  based  on 
inclusion  in  damages  of  attorney's  fees;  and  in  Armstrong  v.  Paul,  1 
Nev.  141,  action  for  unlawful  detainer,  where  damages  claimed  exceeded 
statutory   limit. 

Unlawful  Detainer — Damages. — Recovery  is  limited  to  rent,  accruing 
iifter  possession  has  become  unlawful,  p.  287. 

Cited  to  same  effect  in  Hoope  v.  Meyer,  1  Nev.  447,  discussing  right 
to  treble  damages. 

20  Cal.  288-317.     HAYNES  v.  MEEKS.     S.  C.  10  Cal.  110;  and  Meeks 
v.  Hahn,  20  Cal.  020. 

Appointment  of  New  Administrator  is  invalid  unless  former  has  re- 
signed or  been  removed,  p.  310. 

Cited  in  Freeman  v.  Spencer,  128  Cal.  397,  3!)8,  but  in  case  of  in- 
solvency assignees  sustaining  presumption  of  such  removal  when  au- 
thority of  second  is  attacked  collaterally;  Granger  v.  Sheriff,  140  Cal. 
104,  but  permitting  amendment  of  foreclosure  decree  so  as  to  permit  sale 
by  commissioner;  Estate  of  Hamilton,  34  Cal.  468,  holding  appointment 
proper  where  letters  had  not  issued  to  former  application,  although  order 
made;  dissenting  opinion  in  State  v.  Benton,  12  Mont.  80,  main  opinion 
denying  prohibition  in  case  of  conflicting  appointments  by  courts  of 
county  where  property  situate  and  of  decedent's  death;  Evans  v.  John- 
son, 3.0  W.  Va.  306,  45  Am.  St.  Rep.  919,  as  to  inelTectnal  resignation  by 
-committee  of  insane  person;  Holmes  v.  Oregon  etc.  Co.,  9  Fed.  Rep.  231, 
7  Sawy.  384,  holding  further  that  decision  of  county  court  as  to  dece- 
dent's inhabitancy  is  conclusive  in  federal  court.  Distinguished  in 
Jennings  v.  Le  Breton,  80  Cal.  17,  sustaining  new  appointment  where 
resignation  shown. 

Law  of  the  Case  as  decided  on  first  appeal  controls  upon  subsequent 
appeal,  p.  311. 

Cited  to  same  effect  in  Renick  v.  Ludington,  20  W.  Va.  540,  as  to 
jurisdiction  over  certain  parties. 

Proceeding  for  Probate  Sale  of  Realty  is  independent  proceeding  in 
nature  of  action  of  which  petition  is  commencement  and  order  is  the 
judgment,  p.  312. 

Approved  in  Lawrey  v.  Sterling,  41  Or.  525,  county  court's  order  au- 
thorizing administrator  to  mortgage  realty  based  on  verified  petition 
setting  forth  all  facts  required  by  statute  to  exist  is  conclusive  on 
collateral  attack,  though  application  made  by  petition  while  statute 
provides  for  affidavit. 

Probate  Sale.— Authority  to  order  is  derived  entirely  from  statute, 
p.  312. 
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Cited  to  same  effect  in  Meeks  v.  ilalin,  20  Cal.  024,  on  point  that  juris- 
diction is  derived  from  sufficient  petition;  TovTisend  v.  Tallant,  33  CaL 
54,  91  Am.  Dec.  G21,  on  point  that  confirmation  cannot  aid  order  of  sale 
void  for  defective  notice:  Pryor  v.  Downey,  50  Cal.  398,  19  Am.  Rep. 
658,  holding  sale  void  for  insufficiency  of  petition;  Estate  of  Boland,  55 
Cal.  314,  ruling  similarly  where  condition  and  situation  of  real  estate  not 
sufficiently  alleged.  James  v.  Throckmorton,  57  Cal.  387,  as  to  sale  of 
real  estate  under  order  for  sale  of  personal  property;  Cotton  v.  Hol- 
loway,  96  Ala.  547,  holding  petition  sufficient;  and  in  Wright  v.  Ed- 
wards, 10  Oreg.  303,  305,  as  to  insufficiency  of  petition,  holding  further 
that  jurisdiction  must  affirmatively  appear  therefrom.  Cited  also  in 
note  to  Gregory  v.  Taber,  79  Am.  Dec.  222,  on  sufficiency  of  petition  for- 
sale. 

Order  of  Sale  is  Conclusive  when  based  on  sufficient  petition  and  notice^ 
against  collateral  attack,  p.  312. 

Cited  to  same  effect  in  Halleck  v.  Moss,  22  Cal.  276,  as  to  alleged 
irregularities  or  defects  in  order,  and  proceedings  thereunder:  Luco  v. 
Commercial  Bank,  70  Cal.  342.  applying  rule  to  order  accepting  execu- 
ter*s  resignation;  and  in  Holmes  v.  Oregon  etc.  Co.,  9  Fed.  Rep.  241,242, 
7  Sawy.  397,  applying  rule  to  decisitm  of  county  court  as  to  decedent's 
inhabitancy,  in  granting  letters.     Distinguished  in  Bateman  v.  Reitler, 

19  Colo.  551,  sustaining  order  of  sale,  however,  against  collateral  attack, 
where  petition  sufficient. 

Requisites  of  Petition  for  probate  sale  of  realty  stated,  pp.  315,  316. 

Approved  in  Wallace  v.  Grant,  27  Wash.  135,  order  authorizing  admin- 
istrator to  mortgage  realty  is  void  when  based  on  petition  affirmatively 
showing  that  personalty  not  exhausted,  but  merely  showing  that  peti- 
tioner has  sold  all  personalty  that  in  his  judgment  is  advisable  to  .sell 
at  that  time. 

20  Cal.  318-351.    PERRY  ▼.  WASHBURN. 

Mandamus  will  lie  to  compel  issuance  of  tax  receipt  upon  payment^ 
p.  349. 

Cited  to  same  effect  in  dissenting  opinion  in  Tilden  v.  Sacramento  Co., 
41  Cal.  77,  main  opinion  refusing  writ  to  compel  supervisors'  allowance 
of  claim,  when  a  judicial  function. 

"Legal  Tender  Notes"  are  not  receivable  for  state  and  county  taxes,, 
p.  350. 

Cited  to  same  effect  in  dissenting  opinion  in  Mendocino  Co.  v.  Morris,, 
32  Cal.  154,  main  opinion  holding  judgment  on  official  lK>nd,  payable  ia 
money  generally.  Distinguished  in  Lawrence  v.  Staigg.  10  R.  I.  604,. 
holding  such  notes  available  for  payment  of  award  in  decree  where  kind 
of  money  not  specified. 

Tax  is  not  a  "Debt"  within  meaning  of  Legal  Tender  Act,  p.  350. 
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Cited  in  Dranga  v.  Rowe,  127  Cal.  609,  on  point  that  tax  is  creature  of 
:statute  nnd  is  invalid  when  statute  not  followed;  Wason  v.  Bigelow,  U 
Colo.  A  pp.  122,  discussing  place  of  trial  of  action  for  taxes  under  local 
statutes;  Danforth  v.  McCook  Co..  11  S.  Dak.  264,  266,  74  Am.  St.  Rep. 
-811,  812,  quoting  Meriwether  v.  Garrett,  102  L'.  S.  472,  and  Lane 
■Co.  V.  Oregon,  7  Wall.  71;  Brule  Co.  v.  King,  11  S.  Dak.  298,  holding 
taxes  not  recoverable  by  civil  action  under  local  statutes;  dissenting 
opinion  in  Harris  v.  I^rson,  24  Utah,  147,  majority  holding  judgment 
in  action  for  failure  to  deliver  hogs  under  bill  of  sale  given  as  part 
of  purchase  price  of  hogs,  not  debt  created  for  purchase  price  of  land 
within  Revised  Statutes,  sections  1166,  3247,  making  land  subject  to 
•execution;  dissenting  opinion  in  Mendocino  County  v.  Morris,  32  Cal. 
154.  main  opinion  holding  that  judgment  on  official  bond  is  payable  in 
money  generally;  People  v.  Steamer  America,  34  Cal.  681,  on  point 
that  tolls  under  Water  Front  Act  may  be  made  payable  in  coin;  People 
v.  Hulbert,  71  Cal.  73,  on  point  that  reclamation  assessment  is  liability 
<'reated  by  statute  under  statute  of  limitations;  San  Luis  Obispo  v. 
Hendricks,  71  Cal.  245,  holding,  however,  that  local  license  tax  is  debt 
and  not  penalty;  dissenting  opinion  in  San  Gabriel  Co.  v.  Witmer  Co.. 
96  Cal.  638,  main  opinion  discussing  payment  of  mortgage  tax; 
Sargent  v.  Tuttle,  67  Conn,  108,  on  point  that  sewer  assessment  does 
not  bear  interest;  and  in  State  v.  Southwestern  etc.  Co.,  70  Ga.  35, 
on  same  point  as  to  tax,  holding  penalty  exclusive  (and  see  Dubuque 
v.  Illinois  Cent.  etc.  Co.,  39  Iowa,  75) ;  dissenting  opinion  in  Rhodes  v. 
■O'Farrell,  2  Nev.  63,  main  opinion  (denying  main  case  at  p.  61)  holding 
judgment  for  taxes  payable  in  legal  tender  notes;  but  overruled  in 
State  v.  Yellow  Jacket  etc.  Co.,  14  Nev.,  citing  main  case,  p.  250;  Lane 
<Jounty  v.  Oregon,  7  Wall.  81,  as  to  legal  tender  notes;  Meriwether  v. 
Garrett,  102  U.  S.  514,  on  point  that  taxes  levied  but  not  collected 
cannot  be  enforced  after  repeal  of  municipal  rharter;  and  in  Crabtree  v. 
Madden,  54  Fed.  Rep.  431,  denying  jurisdiction  of  federal  court  for 
collection  of  taxes  imposed  by  Creek  Indian  tribe.  Distinguished  in 
Tarbell  v.  C.  P.  etc.  Co.,  34  Cal.  623,  holding  railway  fares  payable  in 
legal  tender  notes;  Sacramento  Ct.unty  v.  C.  P.  etc.  Co.,  61  Cal.  2.53,  on 
point  that  tax  is  debt  as  to  bringing  of  action  thereon  by  district 
attorney;  nnd  in  San  Francisco  (ias  Co.  v.  Brickwedel,  62  Cal.  644,  ruling 
similarly  as  to  its  allowance  as  setoff  in  action  by  delinquent  against 
<'ity  (but  see  contra,  Nebraska  City  v.  Gas  Co.,  9  Neb.  346.)  Denied  in 
Haas  V.  Misner.  1  Idaho,  175,  177,  holding  tax  a  debt  within  Legal  Tender 
Act,  and  holding  unconstitutional  a  territorial  statute  requiring  pay- 
ment thereof  in  coin  or  on  coin  basi**;  and  In  Dubuque  v.  Illinois  Cent, 
etc.  Co.,  39  Iowa,  62,  to  same  effect.  Cited  also  in  note  to  New  Orleans 
V.  Telephone  etc.  Co.,  8  Am.  St.  Rep.  506,  507,  defining  "tax";  and  to 
Richards  v.  Commissioners,  42  Am.  St.  Rep.  656,  upon  collection  of 
taxes  by  suit. 
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A  Debt  is  a  Sum  of  Money  due  by  contract  express  or  implied,  p» 
350. 

Approved  in  MacDonald  v.  Tefft  etc.  Co.,  128  Fed.  386,  business  obli- 
gations of  married  woman  residing  in  Florida  and  engaged  in  business- 
on  own  account,  though  not  a  free  trader,  are  debts  within  bankruptcy 
law. 

General  Citation.— Lobban  v.  State,  9  Wyo.  390. 

20  Cal.  352-387.    FITCH  v.  MILLER. 

Probate  Law. — Order  of  sale  depends  on  filing  with  sufficient  aver* 
ments,  but  not  upon  their  truth,  p.  382. 

Cited  to  same  effect  in  Pryor  v.  l>owney,  50  Cal.  398,  19  Am.  Rep. 
658,  holding  petition  insufficient;  Estate  of  Boland,  55  Cal.  315,  ruling 
similarly;  Thompson  v.  Samson,  04  Cal.  333,  on  point  that  bona  fide 
purchaser  from  distributee  is  protected  against  order  annulling  will 
for  insanity;  Kertchem  v.  George,  78  Cal.  599,  holding  sale  void  where- 
petition  defective,  and  denying  specific  performance  of  contract  of  pur- 
chase; Richardson  v.  Butler,  82  Cal.  179,  16  Am.  St.  Rep.  105,  confirming 
petition  and  sale,  and  holding  substantial  compliance  sufficient;  Smith 
V.  Biscailuz,  83  Cal.  346,  347,  348,  354,  and  355,  holding  guardian'a 
petition  for  sale  sufficient;  and  upon  same  point  ruling  similarly  ia 
Gager  v.  Henry,  5  Sawy.  244,  9  Fed.  Case.  1034  (cited  in  Scarf  v.  Aldrich, 
97  Cal.  365,  33  Am.  St.  Rep.  193,  Wright  v.  Edwards,  10  Oreg.  303,  and 
Sprigg  v.  Stump,  7  Sawy.  293,  8  Fed.  Rep.  218),  and  in  Sprigcr  v. 
Stump,  7  Sawy.  295,  8  Fed.  Rep.  218;  and  in  Scarf  v.  Aldrich,  97  Cal. 
368,  33  Am.  St.  Rep.  196,  on  point  that  jurisdiction  not  affected  by 
defective  description  of  property  in  petition  and  order  to  show  cause. 
Cited  also  in  note  to  Stuart  v.  Allen,  76  Am.  Dec.  561,  on  general  subject; 
and  in  Cato  v.  Stewart,  28  Ark  151,  as  to  admission  of  extrinsic  evi- 
dence to  identify  land  described  in  order  of  sale. 

20  Cal.  387-426.  LEESE  v.  CLARK.  S.  C.  18  Cal.  537;  28  Cal.  27; 
and  29  Cal.  664. 

Law  of  the  Case.— Ruling  of  supreme  court  on  appeal  fixes  rights  of 
parties  and  is  conclusive  upon  them,  p.  416. 

Cited  to  same  effect  in  Haggin  v.  Clark.  71  Cal.  452,  as  to  decision  on 
respective  interests  of  coplaintiffs;  concurring  opinion  in  Sharon  v.  Shar- 
on, 79  Cal.  687,  as  to  fact  of  marriage;  Porter  v.  MuUer,  112  Cal.  366,. 
as  to  effect  of  oral  contract,  although  decision  thereon  not  absolutely 
necessary  on  first  appeal;  Dodge  v.  Gaylord,  53  Ind.  372,  where  no  new 
evidence  introduced;  Brimm  v.  Jones,  13  Utah,  442,  as  to  constitutional- 
ity v.f  statute:  Silva  v.  Pickard,  14  I'tah,  249,  as  to  admissibility  of 
testimony;  dissenting  opinion  of  Richardson  v.  Carbon  etc.  Co.,  18  Wash. 
375,  as  to  sufficiency  of  complaint,  and  in  Tyler  v.  Maguire,  17  Wall, 
283,  as  to  title  to  land,  in  case  of  writ  of  error  from  state  supreme  court; 
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Cited  in  Potter  v.  Ajax  etc.  Co.,  22  Utah,  2S3,  but  holding  rule  not  to 
extend  to  statement  made  obiter;  Mathews  v.  Bank,  100  Fed.  397,  and 
Haley  v.  Kilpatrick,  104  Fed.  648,  noted  under  Phelan  v.  San  Francisco, 
20  Cal.  39.  Distinguished  in  McLeran  v.  Benton,  73  Cal.  338,  as  to  new- 
objection  to  validity  of  lease;  Wallace  v.  Sisson,  114  Cal.  45,  where  addi- 
tional evidence  offered  on  question  of  fact — the  existence  of  contract; 
Balch  V.  Haas,  73  Fed.  Rep.  977,  where  new  point  raised  whether  X.. 
was  fellow -servant  or  vice -principal.  Denied  in  Hastings  v.  Foxworthy, 
45  Neb.  688,  as  to  re-examination  of  question  of  law  after  general  re- 
mand, reviewing  California  cases. 

Piling  of  Remittitur  in  lower  court  terminates  power  of  supreme- 
court  over  its  decision,  p.  417. 

Cited  to  same  effect  in  Blanc  v.  Bowman,  22  Cal.  25,  denying  motion, 
then  made  to  vacate  judgment  because  not  rendered  by  proper  mem- 
bers of  court;  concurring  opinion  in  Sharon  v.  Sharon,  79  Cal.  690,  and 
Silva  v.  Pickard,  14  Utah,  251,  discussing  law  of  the  case;  In  re  Jessup,. 
81  Cal.  469,  affirming  power  to  grant  rehearing  before  issuance  of  remitti- 
tur. Distinguished  in  Rowland  v.  Krevenhagen,  24  Cal.  58,  recalling- 
remittitur  when  dismissal  of  appeal  procured  by  fraud;  Lovett  v.  State, 
29  Fla.  393,  ruling  similarly  where  reversal  obtained  through  false 
transcript;  and  Hazard  v.  Cole,  1  Idaho,  305,  as  to  affirmance  improvi- 
dent ly  made.  Cited  also  in  note  to  Legg  v.  Overbaugh,  21  Am.  Dec.  118, 
on  general  subject. 

"Property,"  as  applied  to  lands,  embraces  all  titles,  legal  or  equitable,, 
inchoate  or  complete,  p.  421. 

Cited  to  same  effect  in  Fish  v.  Fowlie,  58  Cal.  375,  holding  title 
under  executory  contract,  subject  to  execution. 

Government  Patent  for  Mexican  grant  cannot  be  attacked  collaterally,, 
p.  423. 

Cited  to  same  effect  in  Pioche  v.  Paul,  22  Cal.  Ill,  as  to  attack  on 
validity  of  grant  after  patent  issued;  Merrill  v.  Chapman,  34  Cal.  253, 
on  point  that  confirmed  survey  of  grant  will  prevail  over  subsequent 
patent  (re-reported  in  35  Cal.  88,  sub  nom.  Morrill  v.  Chapman) ;  Truck- 
ee  etc.  Co.  v.  Campbell,  44  Cal.  92,  applying  rule  as  to  conclusiveness,  to 
franchise  for  toll  road;  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  42,  validity  of  franchise  by  city  under  which  grantee  is- 
acting  is  not  collaterally  attackable  by  private  party  in  suit  in  equity 
on  ground  of  irregularity  in  exercise  of  power  by  city,  nor  because  of 
failure  of  grantee  to  perform  conditions  nonperformance  of  which  work 
forfeiture;  Boyle  v.  Hinds,  2  Sawy.  530,  3  Fed.  Cas.  142,  on  point  that, 
patent  is  conclusive  as  to  extent  of  grant,  although  patentee  had  un- 
necessarily presented  a  perfect  title  to  board;  and  in  Hayner  v.  Stanly,. 
8  Sawy.  220,  13  Fed.  Rep.  222,  as  to  erroneous  location  in  patent. 

"Third  Persons"  under  act  of  1851  were  those  holding  independent, 
titles  arising  prior  to  acquisition  of  California,  p.  425. 
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Cited  to  same  effect  in  Minturn  v.  Brower,  24  Cal.  609,  on  point  that 
such  titles  need  not  be  submitted  to  commissioners;  De  Arguello  v.  Greer, 
26  Cal.  627,  distinguishing  case  where  title  inchoate  at  time  of  acquisi- 
tion; Steinbach  v.  Moore,  30  Cal.  506,  on  point  that  pueblo  grant  must 
be  presented  to  board;  Miller  v.  Dale,  44  Cal.  577,  holding  confirmee  not 
auch  person  where  concession  not  confirmed  by  departmental  assembly 
nor  judicial  possession  given;  People  v.  San  Francisco,  75  Cal.  390,  ruling 
similarly  as  to  state,  in  case  of  confirmation  and  patent  to  city  (but  see 
<ja8e  overruled  in  United  I-d.  Assn.  v.  Knight,  86  Cal.  467,  distinguishing 
main  case) ;  Balfour  v.  Burnett,  28  Or.  75,  construing  tenh  under  local 
statutes;  Bissell  v.  Henshaw,  1  Sawy.  565,  566,  56D,  571.  573,  676,  577,  3 
Fed.  Cas.  470,  471,  472,  473,  474,  475,  476,  on  point  that  holders  of  elder 
grant  first  finally  confirmed  are  third  persons  as  to  junior  grant, 
although  latter  first  patented,  and  holding  further  as  to  nature  of 
proceedings  under  act  of  1851;  and  in  Manning  v.  San  Jacinto  Tin  Co., 
7  Sawy.  424,  9  Fed.  Rep.  730,  on  point  that  patent  not  attackable  for 
fraud  in  location  by  mine  locator  under  act  of  1866,  after  confirmation. 
Cited  also  in  note  to  Teschemacher  v.  Thompson,  79  Am.  Dec.  162,  on 
obligations  of  United  States  to  holders  of  Mexican  grants. 

Statutory  Construction. — Legislative  opinions  of  individuals  during 
discussion  are  entitled  to  little  weight,  p.  425. 

Cited  to  same  effect  in  McGarrahan  v.  Maxwell,  28  Cal.  95,  where 
terms  of  act  unambiguous;  Grace  v.  Collector,  79  Fed.  Rep.  320,  as  to 
construction  of  tariff  act. 

Special  and  General  Verdicts. — Former  control  in  case  of  conflict,  p, 
426. 

Cited  in  McAulay  v.  Moody,  128  Cal.  208,  as  to  conflict  between  special 
findings  and. general  verdict;  L.  R.  etc.  Co.  v.  Miles,  40  Ark.  327,  directing 
■entry  of  judgment  thereon. 

20  Cal.  427-431.    FLETCHER  v.  DAINGERFmLD. 

Disbarment  of  Attorney  cannot  be  ordered  without  hearing  and  op- 
portunity for  explanation,  p.  430. 

Cited  to  same  effect  in  State  v.  Schultz,  11  Mont.  432,  denying  power 
■of  board  of  medical  examiners  to  revoke  physician's  certificate  without 
hearing;  In  re  Day,  181  111.  90,  and  Territory  v.  Ashenfelter,  4  N.  Mex. 
106,  quoting  Ex  parte  (iarland,  4  Wall.  378:  Kx  parte  (larland,  4  Wall. 
378  (cited  in  Territory  v.  A.shenfelter,  4  X.  Mex.  147,  Gild,  ed.,  3  N.  Mex. 
581),  holding  further  that  attorney  could  not  be  disbarred  because  of 
failure  to  take  test  oath,  when  he  had  been  pardoned.  Cited  also  in 
State  V.  Winton,  11  Greg.  460.  50  Am.  Rep.  489,  as  to  general  power  to 
dislmr,  holding  disbarment  proper  under  facts.  Cited  also  in  note  to 
People  V.  Turner,  52  Am.  Dec.  302,  u|>on  rights  of  disbarred  attorney; 
State  V.  Kirke,  95  Am.  Dec.  334,  on  power  to  disbar;  Burns  v.  Allen,  2 
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Am.  St.  Rep.  859,  on  point  that  notice  and  hearing  necessary  (and  see 
•848) ;  and  to  In  re  Philbrook,  45  Am.  St.  Rep.  83,  defining  "unprofessional 
conduct"  as  cause  for  disbarment, 

20  Cal.  431-432.     MORRISON  v.  MORRISON. 

Desertion  consists  in  cessation  of  matrimonial  cohabitation  and  intent 
to  desert,  p.  432. 

Cited  to  same  effect  in  Segelbaum  v.  Segelbnum,  39  Minn.  260,  holding 
refusal  of  intercourse  not?  desertion  per  se;  Ogilvie  v.  Ogilvie,  37  Or. 
180,  holding  willful  desertion  shown  under  facts  stated. 

20  Cal.  432-435.    PEOPLE  v.  B066S. 

Mistake  in  Instructions  is  not  reversible  error  when  not  of  character 
to  have  affected  verdict,  p.  434. 

Cited  in  People  v.  Chad  wick,  7  Utah,  143,  as  to  failure  to  use  statutory 
form  in  instruction. 

Jury  Trial — Immaterial  Error. — Conversation  of  jurors  with  third 
persons  is  not  ground  for  reversal  when  no  injustice  done  thereby,  p. 
435. 

CHted  to  same  effect  in  People  v.  Symonds,  22  Cal.  353,  and  State  v. 
Harris,  12  Nev.  422,  where  conversation  shown  to  be  innocent;  People 
V.  Colmere,  23  Cal.  633,  where  rule  applied  to  separation  of  jurors  at  re- 
cess without  admonition  not  to  converse,  etc;  People  v,  Hughes,  29  Cal. 
262,  where  sheriff  took  charge  of  jury,  notwithstanding  appointment  of 
deputy  therefor;  Tieman  v.  Trewick.  2  I' tab,  397,  as  to  conversation 
with  witness  as  to  immaterial  matter:  in  Dower  v.  Church,  21  W.  Va.  56, 
wiiere  appellant's  attorney  knew  of  conversation  before  submission  of 
cause  but  raised  no  objection  until  after  adverse  verdict;  and  in  Terri- 
tory V.  Edie,  6  N.  Mex.  567,  where  deputy  sheriff  at  request  of  juror, 
wrote  out  desired  form  of  verdict.  Cited  also  in  note  to  Dana  v.  Roberts, 
1  Am,  Dec.  37,  and  to  Hilton  v,  Southwick,  35  Am.  Dec.  255,  on  general 
subject! 

Verdict. — Misnomer  of  defendant  in,  is  not  material  error,  when  name 
may  be  rejected  as  surplusage,  p.  435. 

Cited  in  People  v.  Oliveria,  127  Cal.  379,  as  to  omission  of  "Jr."  in  part 
of  information;  People  v.  Ah  Kim,  34  Cal.  190,  where  verdict  followed 
original  title  which  had  been  changed  on  arraignment;  People  v.  Ferris, 
56  Cal.  444,  applying  rule  to  indictment  for  forgery,  where  name  of 
person  defrauded  omitted  middle  initial  in  one  instance;  People  v. 
Smith,  103  Cal.  568,  ruling  similarly  as  to  variance  between  indictment 
and  testimony  as  to  middle  initial  in  case  of  forgery.  Cited  also  in 
Traube  v.  State,  56  Miss.  156,  applying  rule  as  to  surplusage,  to  verdict 
of  "manslaughter  in  second  degree,"  where  statute  recognized  no  degrees 
thereof. 

Notes  Cal.  Rep.— 66 
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20  Cal.  436.    PEOPLE  v.  BOSCOVITCH. 

Order  Excluding  Witnessss. — Disobedience  of,  cannot  be  punished  by 
rejecting  evidence  of  witness,  p.  436. 

Cited  to  same  effect  in  Davis  v.  Byrd,  94  Ind.  526,  distinguishing  case 
where  disobedience  is  prompted  by  party.  State  v.  David,  25  Ind.  App. 
301. 

20  Cal.  439-441.     PEOPLE  v.  NEWBERRY. 

Aiders  and  Abettors. — Accessary,  charged  as  aider  and  abettor,  may  be 
convicted  although  principal  acquitted,  p.  440. 

Cited  in  note  to  State  v.  Hildreth,  51  Am.  Dec.  376,  on  general 
subject. 

20  Cal.  442-450.    SPENCER  v.  VI6NEAUX. 

Equitable  Defense. — Fraudulent  concealment  of  credits  against  judg- 
ment may  be  set  up  as  defense  in  action  thereon,  p.  448. 

Cited  in  Hart  v.  Gould,  62  Mich.  270,  upon  right  to  explain  receipt  and 
show  ignorance  of  facts  connected  therewith;  dissenting  opinion  in 
State  V.  Ross,  118  Mo.  70,  main  opinion  denying  right  to  attack  cpllatcr- 
ally  for  fraud  an  order  appointing  receiver;  Nichols  v.  Stevens,  123  Mo. 
117,  45  Am.  St.  Rep.  520,  allowing  such  right,  by  way  of  defense,  to  *»it 
on  stockholder's  liability;  Wonderly  v.  Lafayette  Co.,  150  Mo.  650,  73 
Am.  St.  Rep.  482,  sustaining  direct  attack  in  state  court  in  action  on  fed- 
eral judgment  so  obtained;  cf.  Bennett  v.  Wilson,  133  Cal.  385,  85  Am.  St. 
Rep.  212,  discussing  collateral  attack  upon  void  judgments;  Phillips 
v.  Kuhn,  36  Neb.  195,  applying  rule  in  main  case  to  compromise  ob- 
tained by  fraud.  Cited  also  in  note  to  Little  Rock  etc.  Co.  v.  Wells,  oi 
Am.  St.  Rep.  233,  as  to  power  of  equity  to  relieve  from  judgment., 
for  fraudulent  concealment. 

20  Cal.   450-489.     FULTON  v.   HANLOW. 

Pueblo  Lands  of  City  as  successor  to  pueblo  are  not  subject  to  exe- 
cution,  p.  480. 

Cited  to  same  effect  in  San  Francisco  v.  Canavan,  42  Cal.  556,  holding 
further  as  to  power  of  legislature  over  such  property;  and  in  Town- 
send  V.  Greeley,  5  Wall.  337,  discussing  further  effect  of  Treaty  of 
Guadalupe  Hidalgo  on  pueblo  lands. 

Estoppel — Res  Judicata. — Title  of  purchaser  at  sheriff^s  sale  is  not 
established  by  decree,  in  action  to  enjoin  sheriff,  that  former  is  entitled 
to  sheriff's  deed,  p.  482. 

Cited  in  Chapman  v.  Hughes,  134  Cal.  655,  noted  under  McDonald  v. 
Bear  R.  etc.  Co.,  15  Cal.  149;  Barnett  v.  Smart,  158  Mo.  178,  holding  party 
not  estopped  from  action  at  law  because  of  judgment  dismissing  bill 
in  equity  for  lack  of  equitable  jurisdiction;   Flandreau  v.  Downey,  23 
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Cal.  358,  on  similar  facts ;  Hamm  v.  Arnold,  23  Cal.  375,  as  to  effect  of  de- 
cree of  dismissal  of  prior  suit  in  favor  of  present  plaintiff,  then  a 
defendant;  Caperton  v.  Schmidt,  26  Cal.  494,  85  Am.  Dec,  191,  discussing 
effect  of  judgment  in  ejectment  under  local  practice,  as  estoppel;  Ferrea 
V.  Cliabot,  63  Cal.  570,  confining  estoppel  to  matters  directly  determined 
and  holding  Code  of  Civil  Procedure,  section  1908  et  seq.  merely  declara- 
tory of  common  law,  and  on  same  point  in  Lillis  v.  Emigrant  etc.  Co. 
95  Cal.  559,  discussing  subject  at  length;  and  Semple  v.  Bank,  5  Sawy. 
^99;  21  Fed.  Cas.  1070.  Distinguished  in  Johnston  v.  S.  F.  Sav.  Union, 
75  Cal,  141,  7  Am.  St.  Rep.  132,  applying  doctrine  of  res  judicata  to 
litigation  of  adverse  interests  in  foreclosure  suit,  though  unnecessary; 
And  in  Consolidated  etc.  Co.  v.  Champion  etc.  Co.,  62  Fed.  Rep.  948,  to 
boundaries  of  mining  locations,  but  holding  decree  of  state  court  not 
binding  on  federal  court  where  construction  of  federal  law  involved. 
Cited  also  in  note  to  King  v.  Chase,  41  Am.  Dec.  682,  on  general  subject. 

Injunction. — Sheriff's  sale  will  not  be  enjoined  unless  plaintiff's  title 
clouded  thereby,  p.  483. 

Cited  to  same  effect  in  Porter  v.  Pico,  5  Cal.  176,  as  to  converse  of 
rule;  Archbishop  v.  Shipman,  09  Cal.  592,  as  to  foreclosure  sale  where 
owner  not  a  party  to  suit. 

When  cloud  on  title  exists,  p.  485. 

Approved  in  Maskey  v.  Lackmann,  146  Cal.  780,  where  apparent  va- 
lidity of  sheriff's  sale  depended  on  continuance  of  attachment  levied 
prior  to  plaintiffs  deed  and  complaint  shows  sheriff  accepted  bond  and 
released  attachment,  sheriff's  sale  does  not  cast  cloud  on  title. 

Ejectment — Trust  as  Defense. — Defendant  may  show  that  plaintiff, 
•claiming  through  execution  sale,  took  title  subject  to  pueblo  restrictions, 
p.  485. 

Cited  to  same  effect  in  Byrne  v.  Alas,  74  Cal.  640,  where  title  was 
-subject  to  Indian  right  of  occupancy. 

-20  Cal.  489-497.    EASTERLY  v.  BASSIGNANO. 

Witness-— Incompetency  Through  Interest.— Witness  is  incompetent 
to  give  testimony  inuring  to  his  own  benefit  as  against  codefendant, 
p.  496. 

Cited  to  same  effect  in  Fairchild  v.  Amsbaugh,  22  Cal.  674,  as  to  part- 
nership between  witness  and  codefendant  in  goods  purchased,  where 
witness  had  suffered  default. 

Bills  of  Discovery  as  Superseded  by  provisions  as  to  examination  at 
trial,  p.  496. 

Cited  to  same  effect  in  Bowen  v.  Aubrey,  22  Cal.  570,  holding  allega- 
tions to  that  end  subject  to  motion  to  strike  out  as  irrelevant. 
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20  Cal.  497-503.     MURPHY  v.  NAPA  COUNTY. 

Municipal  Contracts  are  not  valid  unless  made  in  mode  prescribed  by^ 
law,  p.  502. 

Cited  to  same  effect  in  McCoy  v.  Briant,  63  Cal.  250,  as  to  bond  issue- 
without  prescribed  resolution  of  trustees;  Reichard  v.  Warren  County^ 
31  Iowa,  392,  as  to  contract  for  public  building  in  excess  of  amount  au- 
thorized by  prescribed  election,  and  excluding  theory  of  implied  obliga- 
tion by  reason  of  occupancy;  Sioux  City  etc.  Rd.'v.  Washington  Coun-^ 
ty,  3  Neb.  42,  applying  rule  to  acts  of  board  of  equalization  when  meet- 
ing at  time  other  than  that  prescribed ;  and  in  Sadler  v.  Eureka  County,. 
15  Neb.  44,  as  to  contract  for  public  building,  on  altered  plans  and  speci- 
fications without  prescribed  letting  to  lowest  bidder.  Cited  also  in 
note  to  Gilman  v.  Contra  Costa  Co.  68  Am.  Dec.  292,  and  to  Zottman  v. 
San  Francisco,  81  Am.  Dec.  107,  on  general  subject. 

Pleading. — Denial  of  execution  of  contract  held  to  sufficiently  appear 
from  affirmative  allegation  of  another  contract,  p.  503. 

Cited  to  same  effect  in  Scott  v.  Wood,  81  Cal.  404,  as  to  contract  of 
employment  on  alleged  terms;  and  in  Shamp  v.  White,  106  Cal.  221,  as- 
to  contract  of  lease. 

20  Cal.  503-609.    PEOPLE  v.  CAZNEAU. 

State  Officer. — Appointment  during  legislative  recess  takes  effect  on. 
issuance  of  commission,  p.  507. 

Cited  to  same  effect  in  People  v.  Tyrrell,  87  Cal.  478,  holding  further 
as  to  right  to  appoint  where  incumbent's  successor  does  not  qualify; 
State  V.  Finnerud,  7  S.  Dak.  246;  Parrish  v.  aty,  84  Minn.  430,  holding 
new  appointment  not  to  take  effect  until  due  approval  under  local 
statutes;  Conklin  v.  Cunningham,  7  N.  Mex.  460,  on  point  that  appoint- 
ment is  complete  upon  delivery  of  commission;  and  in  State  v.  Mild,. 
4  Kan.  App.  632,  on  point  that  authority  of  de  facto  officer  cannot  be 
questioned  collaterally. 

Governor  cannot  remove  officer  appointed  with  concurrence  of  Senate 
nor  during  legislative  recess,  p.  508. 

Cited  to  same  effect  in  People  v.  Freese,  76  Cal.  635,  as  to  pilot  com- 
missioners; Brady  v.  Howe,  50  Miss.  622,  as  to  power  of  governor  to  re- 
voke appointment  by  acting  governor  during  recess.  Distinguished  itt 
Trimble  v.  People,  19  Colo  195,  41  Am.  St.  Rep,  240,  and  in  State  v. 
Finnerud,  7  S.  Dak.  242,  sustaining  governor's  power  to  remove  and  ta 
fill  vacancies,  under  local  statutes.  Cited  also  in  People  v.  Green, 
1  Idaho,  240,  on  point  that  incumbent  may  hold  over  until  successor 
qualifies. 

20  Cal.  509-516.     McCABE  v.  GREY. 

Setoff  may  be  asserted  against  assignee  when  existing  before  notion 
of  assignment,  p.  516. 
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Cited  in  Haskins  v.  Jordan,  123  Cal.  161,  applying  rule  to  setoff  of 
judgment  by  assignee;  Stadler  v.  Bank,  22  :Mont.  210,  216,  74  Am.  St. 
Rep.  592,  construing  local  statutes;  Hobbs  v.  Duff,  23  Cal.  026,  holding 
further  that  assignee  of  judgment  is  affected  with  notice  of  equitable 
setoff  appearing  in  judgment  record;  St.  Louis  etc.  Bank  v.  Gay,  101  Cal. 
281),  us  to  setoff  by  maker  of  non -negotiable  notes,  in  suit  by  payee's 
-assignee,  of  notes  against  payee  purchased  before  notice;  and  in  Alartin 
V.  Pilisbury,  23  Minn.  176,  as  to  setoff  against  assignees  for  benefit  of 
•creditors. 

Recording  Act. — Constructive  notice  applies  only  to  subsequent  pur- 
chasers or  mortgagees,  p.  516. 

Cited  in  Adams  v.  Baker,  24  Nev.  169,  77  Am.  St.  Rep.  802,  holding 
•constructive  notice  not  imputed  to  subsequent  homestead  claimants; 
Sharon  v.  Minnock,  6  Nev.  391,  denying  such  effect  as  to  claimants  by 
independent  title. 

.20  Cal.  518-520.    PEOPLE  v.  MYERS. 

Insanity  as  Defense. — Burden  of  proof  is  on  defendant,  and  fact  must 
be  shown  by  preponderance  of  evidence,  p.  519. 

Cited  to  same  effect  in  People  v.  Coffjnan,  24  Cal.  236,  holding  erron- 
•eous,  however,  instruction  that  insanity  must  be  proved  beyond  reason- 
able doubt  (and  see  People  v.  Messersmith,  57  Cal.  575) ;  People  v. 
Ferris,  55  Cal.  591  (cited  in  note  to  Flanigan  v.  People,  40  Am.  Rep. 
566),  in  discussing  drunkenness  as  defense;  People  v.  Pico,  62  Cal.  53, 
.holding  further  as  to  necessary  proof  of  insanity;  People  v.  Travers, 
88  Cal.  238  (cited  in  People  v.  McNulty,  93  Cal.  443),  holding  further  aa 
to  instructions  on  intoxication;  People  v.  Ward,  105  Cal.  343,  denying 
"uncontrollable  impulse'*  as  defense;  People  v.  Allender,  117  Cal.  82, 
jef using  assent  to  federal  rule  (Davis  v.  V.  S.,  160  U.  S.  469) ;  People  v. 
Walter,  1  Idaho,  391,  discussing  further  necessary  elements  of  defense; 
State  V.  De  Ranee,  34  La.  Ann.  188,  44  Am.  Rep.  428,  holding,  however, 
that  insanity  must  be  proved  beyond  reasonable  doubt  (but  see  State 
V.  Felter,  32  Iowa,  52,  and  Hodge  v.  State,  26  Fla.  22,  apparently  dis- 
tinguishing main  case) ;  State  v.  Lewis,  20  Nev.  354,  collecting  decisions 
from  various  states  and  discussing  subject  at  length;  •Boswell's  case,  20 
Gratt.  875,  holding,  however,  that  proof  may  be  taken  from  testimony 
for  prosecution,  and  discussing  insanity  caused  by  intoxication;  and  in 
State  v.  Strauder,  11  W.  Va.  823,  following  Boswell's  case,  supra,  us  to 
source  of  proof.  Cited  also  in  People  v.  Bawden,  90  Cal.  198,  as  to  dis- 
<'retior.  of  jury  in  sentence  of  life  imprisonment  in  murder  verdict;  note 
to  Commonwealth  v.  Rogers,  41  Am.  Dec.  463,  and  to  People  v.  (;arbutt, 
"97  Am.  Dec.  176,  177,  on  general  subject. 

^0  Cal.  522-525.     SOULE  v.  HITTER.     S.  C,  Soule  v.  Dawes,  7  Cal.  575; 
14  Cal.  247. 
Law  of  Case. — Supreme  court  decision  as  to  facts  is  binding  on  sub- 
sequent appeal,  p.  624. 
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Cited  to  same  eflfect  in  Dodge  v.  Gaylord,  53  Ind.  372,  holding  rule  not 
operative  where  new  and  different  facts  proved  on  retrial. 

Appeal. — Order  remanding  cause  may  provide  for  retrial  on  single 
issue,  p.  524. 

Cited  to  same  effect  in  Lake  v.  Bender,  18  Nev.  373,  as  to  right  of  trial 
court  to  grant  new  trial  as  to  property  issues  in  divorce  suit.  Distin- 
guished in  Argenti  v.  San  Francisco,  30  Cal,  463,  holding  new  trial  not 
granted  by  direction  to  enter  judgment  for  plaintiff  in  given  amount. 

20  Cal.  525-529.    PEOPLE  v   CABANNES. 

Surety  on  Appeal  Bond  is  not  liable  when  bond  not  required  by  statute^ 
p.  628. 

Cited  in  Estate  of  Kennedy,  129  Cal.  388,  as  to  unauthorized  stay  bond 
on  appeal  from  decree  of  distribution;  Lambert  v.  Haskell,  80  Cal.  620, 
as  to  unauthorized  liability  imposed  in  bond  on  preliminary  injunction* 

20  Cal.  529-533.     NAGLEE  v.  PACIFIC  WHARF  CO. 

Delivery  of  Stock  Certificates  without  transfer  on  corporate  books  is 
invalid  as  assignment  as  against  subsequent  purchaser  without  notice  on. 
execution  against  assignor,  p.  532. 

Cited  in  West  Coast  etc.  Co.  v.  Wulff,  133  Cal.  317,  318,  85  Am.  St. 
Rep.  172,  173,  noted  under  Weston  v.  Bear  R.  etc.  Co.,  5  Cal.  186;  Win- 
ter V.  Belmont  etc.  Co.,  53  Cal.  432  (on  stare  decisis)  applying  rule  to 
purchaser  at  private  sale  of  stolen  certificate  indorsed  in  blank;  Conway 
V.  John,  14  Colo,  33,  as  to  attachment  by  assignor's  creditors;  Lyndon - 
ville  etc.  Bank  v.  Folsom,  7  N.  Mex.  615,  as  to  contest  between  assignor's 
attaching  creditor  and  his  assignee  for  benefit  of  creditors;  In  re  Arguft 
etc.  Co.,  1  N.  Dak.  444,  26  Am.  St.  Rep.  647,  on  point  that  pledg«*e  may- 
vote  stock  when  registered  in  his  name,  unless  compelled  by  etiuity  to 
grant  proxy  to  pledgor;  Lippitt  v.  American  etc.  Co.,  15  R.  I.  145,  2  Am. 
St.  Rep.  888,  as  to  attachment  by  creditor  of  assignee  from  record  owner 
who  has  in  turn  assigned,  last  assignment  alone  being  registered;  State 
Ins.  Co.  V.  Sax,  2  Coop.  Ch.  (Tenn.)  513,  as  to  execution  creditor  of  as- 
signor; and  in  In  re  Murphy,  51  Wis.  525,  as  to  execution  purchaser.  Dis- 
tinguished in  People  v.  Elmore,  35  Cal.  655,  where  purchaser  buys  with 
notice;  Parrott  v.  Byers,  40  Cal.  625,  in  action  by  assignee  against  fraud- 
ulent corporate  trustees;  and  in  State  Ins.  Co.  v.  Gennett,  2  Coop.  Ch. 
(Tenn.)  105,  under  local  statute,  although  by-laws  provided  for  registry, 
charter  being  silent.  Cited  also  in  note  to  Weston  v.  Bear  River  etc.  Oo.^ 
63  Am.  Dec.  120,  on  general  subject. 

20  Cal.  534586.    LIN  SING  v.  WASHBURN. 

Commerce  with  Foreign  Nations  is  to  be  regulated  entirely  by  Co»- 
gress,  p.  505. 
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Cited  to  same  effect  in  People  v.  Raymond,  34  Cal.  498,  holding  un- 
constitutional an  act  to  tax  passengers  from  foreign  ports  (Stats.  1802, 
p.  539). 

Tax  upon  Chinese  residents  alone  is  not  uniform  taxation,  p.  577. 

Cited  to  same  effect  in  dissenting  opinion  in  Ex  parte  Marshall,  64 
Ala.  268.  main  opinion  sustaining  as  police  regulation  a  license  tax  grad- 
uated on  population;  Ex  parte  Jones,  38  Tex.  Cr.  App.  480,  holding  ped- 
dler's license  tax  void  because  exempting  certain  classes  of  persons; 
State  V.  Indianapolis,  60  Ind.  378,  35  Am.  Rep.  226,  as  to  exemption  of 
property  from  taxation. 

20  Cal.  586-591.    PETERS  v.  FOSS. 

Variance  is  not  reversible  error  where  immaterial  and  no  surprise 
occasioned  thereby,  p.  590. 

Cited  to  same  effect  in  Waugenheim  v.  Graham,  39  Cal.  175,  as  to  time 
of  delivery,  where  waived  by  failure  to  object  to  evidence;  and  in  Quack- 
enbush  v.  Sawyer,  P4  Cal.  441,  as  to  partnership  agreement,  where  proof 
rendered  accounting  necessary  in  any  event. 

20  Cal.  591-693.    PEOPLE  v.  SUPERVISORS. 

Mandamus  will  not  Lie  to  compel  granting  of  license  under  a  law  for 
a  reason  which,  if  valid  shows  law  to  be  void,  p.  593. 

Approved  in  Wright  v.  Kelley,  4  Idaho,  632,  mandamus  by  private 
party  to  enforce  private  right  is  not  proper  mode  for  determining  con- 
stitutionality of  a  statute. 

20  Cal.  593-595.     KELLER  v.  HYDE.     S.  C,  Keller  v.  Hicks,  22  CaL 
461,  83  Am.  Dec.  79. 

Mandamus. — Illegality  of  county  warrant  may  be  shown  as  defense  to 
mandamus  to  compel  its  payment,  p.  595. 

Cited  to  same  effect  in  Connor  v.  Morris,  23  Cal.  451,  as  to  defense 
of  want  of  authority  of  auditor  to  draw  warrant;  State  v.  Merry,  34 
Ohio  St.  142,  holding  clerk's  certificate  as  to  juror's  fees  not  conclusive 
on  auditor  in  drawing  warrant;  School  Dist.  v.  Lambert,  28  Oreg.  223, 
as  to  authority  of  county  superintendent  to  draw  warrant  on  par- 
ticular fund  after  apportioning  funds;  Hardy  v.  Purington,  6  S.  Dak. 
391,  as  to  defense  that  teacher  presenting  warrant  did  not  hold  lawful 
certificate.  Distinguished  in  Beeney  v.  Irwin,  6  Colo.  App.  70,  71,  denying 
Connor  v.  Morris,  supra,  and  holding  that  treasurer  may  not  resist  pay- 
ment of  warrant  audited  by  county  commissioners.  Cited  also  in  Fisk 
v.  Cuthbert,  2  Mont.  597  (as  following  Randall  v.  Yuba  Co.,  14  Cal.  219), 
on  point  that  general  recorder  may  contract  for  printing  list  of  brands 
and  marks. 
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20  Cal.  595-597.    PEOPLE  v.  PICO. 

Action  to  Collect  Delinquent  Taxes  will  not  lie  unless  tax  collector  has 
failed  to  collect  for  reasons  stated  in  act  (Stats.  1861,  471),  p.  596. 

Cited  to  same  effect  in  People  v.  Holladav,  25  Cal.  302,  holding  such 
inability  condition  precedent  necessary  to  be  pleaded;  People  v.  Bailer- 
ino,  99  Cal.  601,  as  to  conditions  precedent  under  section  3899  of  the 
Political  Code.  See,  also,  Mora  v.  Minez,  7  Sawy.  462,  10  Fed.  Rep.  639, 
discussing  decision. 

Complaint  in  Action  for  Taxes  is  defective  when  description  of  prop- 
erty in  assessment  is  insufficient,  p.  597. 

Cited  to  same  effect  in  People  v.  Holladay,  25  Cal.  303,  305,  overruling 
case  however  as  to  effect  of  validating  act  of  1861 ;  People  v.  Mariposa 
Co.,  31  Cal.  199,  holding  complaint  defective,  and  not  cured  by  act  legal- 
izing defective  assessments ;  People  v.  Flint,  39  Cal.  673,  as  to  description 
in  assessment-roll;  and  on  same  point  in  People  v.  Cone,  48  Cal.  430; 
People  V.  Mahoney,  55  Cal.  289;  and  in  Moses  v.  McFarlin,  2  Posey 
<Tex.),  292. 

20  Cal.  598-601.     MAMLOCK  v.  WHITE. 

Justification  of  seizure  of  stranger's  goods  includes  necessity  of  prov- 
ing debt  for  which  writ  issued,  p.  600. 

Cited  to  same  effect  in  Sexey  v.  Adkinson,  34  Cal.  350,  91  Am.  Dec. 
700,  holding  record  in  attachment  suit  insufficient  by  itself  to  prove 
debt. 

Declarations  of  Partner  are  admissible  to  show  fraudulent  character 
of  transfer  to  defeat  creditors,  p.  600. 

Cited  to  same  effect  in  Corson  v.  Berson,  86  Cal.  439,  applying  rule 
to  declarations  of  agent  making  fraudulent  concealment  at  instigation 
of  partner;  Flood  v.  McCIure,  3  Idaho,  596,  following  rule;  Ferbrache 
V.  I^artin,  3  Idaho,  579,  acts  or  declaration  of  party  to  fraudulent  trans- 
fer of  property  are  admissible,  though  he  is  not  party  to  suit  and  though 
not  made  in  presence  of  party  claiming  to  be  purchaser;  Shields  v.  Rud- 
dy, 2  Idaho,  891,  as  to  declaration  of  one  of  coconspirators  charged 
with  fraud,  joint  owners  of  crop;  and  in  National  Bank  v.  Beard.  55 
Kan.  779,  as  to  declarations  of  vendor  at  time  of  fraudulent  transfer. 

Where  in  Action  Against  Sheriff  for  wrongful  attachment  where  de- 
fendant pleaded  and  proved  fraudulent  sale  to  plaintiff,  latter  cannot  for 
first  time  on  appeal  avail  himself  of  absence  of  proof  of  attachment 
debt,  p.  HOI. 

Approved  in  Murphy  v.  Braase,  3  Idaho,  552.  in  action  of  claim  and 
delivery  against  sheriff  who  levied  on  horses  of  plaintiff  as  being  property 
of  another,  absence  of  proof  of  attachment  debt  not  available  when 
first  raised  on  appeal. 

General  Citation. — Huey  v.  Brimer,  9  Kan.  App.  151. 
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20  Cttl.  602-615.    BLEN  v.  BEAR  RIVER  ETC.  CO.    81  Am.  Dec.  132. 

President  of  Cori>oration  can  bind  it  only  in  matters  in  ordinary 
course  of  business^  p.  612. 

Cited  to  same  effect  in  Bank  v.  Bailhache,  05  Cal.  332,  denying  power 
to  compromise  cashier's  defalcation;  and  in  Templin  v.  Chicago  etc.  Co., 
73  Iowa,  552,  ruling  similarly  as  to  construction  contract  by  railroad 
president  when  same  already  under  contract  by  directors ;  White  v.  Elgin 
etc.  Co.,  108  Iowa,  527,  sustaining  president's  contracts;  note  to  Brokaw 
V.  New  Jersey  etc.  Co.,  90  Am.  Dec.  664,  as  to  corporate  liability  for 
agent's  acts;  and  to  Lyndon  etc.  Co.  v.  Lyndon  etc.  Instn.,  25  Am.  St.. 
Rep.  788,  and  Wait  v.  Nashua  etc.  Assn.,  49  Am.  St.  Rep.  631,  as  tO' 
president's  power  to  bind  corporation. 

Ratification  of  Acta  of  Agent  beyond  authority  cannot  be  made  unless, 
principal  has  knowledge  of  acts  ratified  and  attendant  circumstances^ 
p.  612. 

Cited  in  Pacific  Bank  v.  Stone,  121  Cal.  206,  holding  appointment  of 
special  counsel  by  bank  president  not  ratified;  notes  to  Illinois  etc.  Co.. 
V.  Plagge,  69  Am.  St.  Rep.  257,  and  Hoene  v.  Pollak,  72  Am.  St.  Rep. 
195,  on  general  subject;  to  same  effect  in  San  Diego  v.  Pacific  etc.  Co.,. 
112  Cal.  63,  and  in  Adams  v.  Smith,  19  Nev.  276,  holding,  however,, 
knowledge  shown;  and  in  Hyde  v.  I^arkin,  35  Mo.  App.  373,  holding- 
knowledge  of  president  and  treasurer  of  corporation  principal  insuffi- 
cient under  facts.  Cited  also  in  Frink  v.  Roe,  70  Cal.  312,  discussing- 
ratification  of  void  and  voidable  acts;  note  to  Hooker  v.  Eagle  Bank,  86- 
Am.  Dec.  354,  and  to  Pixley  v.  W.  P.  etc,  Co.,  91  Am.  Dec.  687,  as  ta 
corporate  ratifications;  Taggart  v.  Western  Md.  etc.  Co.,  89  Am.  Dec. 
772,  as  to  ratification  of  unauthorized  receipt  of  stock  subscriptions;  and 
to  Duggan  v.  Pacific  Boom  Co.,  36  Am.  St.  Rep.  186,  as  to  effect  of  agent's 
unauthorized  acts. 

Rescission  for  Fraud  must  be  made  promptly  on  discovery,  p.  614. 

Cited  to  same  effect  in  Nounnan  v.  Sutter  etc.  Co.,  81  Cal.  8,  holding 
fraud  waived  by  delay  after  discovery  of  misrepresentations.  Lee  v. 
McClelland,  120  Cal.  151,  as  to  waiver  of  fraudulent  representation  as 
to  quality  of  land  sold.  Cited  also  in  note  to  Delano  v.  Jacoby,  31  Am. 
St.  Rep.  208,  and  to  Ansley  v.  Bank,  59  Am.  St.  Rep.  128,  as  to  vendee's 
right  to  rescind. 

20  Cal.  615-618.     WILDMAN  v.  RADENAKER. 

Chattel  Mortgages  not  within  Act.— Rights  thereunder  are  regulated 
by  common  law,  p.  617. 

Cited  to  same  effect  in  Wilson  v.  Brannan,  27  Cal.  268,  as  to  right 
of  sale  on  default. 

20  Cal.  618-620.    TAYLOR  v.  McKINNEY. 

Vendor's  Lien  is  Assignable  on  transfer  of  property  and  of  contract, 
when  contract  not  executed,  p.  520. 
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Cited  to  same  effect  in  Avery  v.  Clark,  87  Cal.  625,  22  Am.  St.  Rep. 
276  (cited  in  Kent  v.  Williams,  114  Cal.  542),  discussing,  further,  waiver 
of  vendor's  lien  by  taking  of  security;  and  in  Stevens  v.  Chadwick,  10 
Kan.  413,  414,  15  Am.  Rep.  352,  353^  as  to  assignment  by  indorsement 
of  note  for  purchase  money.  Distinguished  in  Baum  v.  Gregory,  21 
Cal.  177,  81  Am.  Deo.  156,  holding  lien  not  assignable  after  contract 
executed.  Cited  also  in  Hill  v.  Grigsby,  32  Cal.  59,  affirming  existence  of 
lien  after  conveyance;  and  in  note  to  Ijigow  v.  Badoilet,  12  Am.  Dec. 
264,  on  general  subject. 

20  Cal.  620-628.     MEEKS  v.  HAHN.     S.  C.  Haynes  v.  Meeks,  10  Cal. 

110;  20  Cal.  288;  Meeks  v.  Kirby,  47  Cal.  169;  and  Meeks  v.  Vas- 

«ault,  3  Sawy.  206,  16  Fed.  Cas.  1314. 
Executors  and  Administrators  have  sole  right  to  possession  until  set- 
tlement and  distribution,  p.  627. 

C^ted  in  Plass  v.  Plass,  121  Cal.  133,  denying  right  of  heir  to  brin<x 
ejectment  against  executors;  Murphy  v.  Crouse,  135  Cal.  18,  noted  under 
Beckett  v.  Selover,  7  Cal.  215;  Touchard  v.  Keyes,  21  Cal.  209,  sustaining 
joinder  of  executor  of  deceased  cotenant  with  survivors,  as  plaintilV.s 
in  ejectment;  Grattan  v.  Wiggins,  23  Cal.  29,  holding  a  misjoinder  the 
joinder  of  heir  with  administrator  in  action  to  recover  debt  due  deceased ; 
Jahns  V.  Nolting,  29  Cal.  510,  as  to  right  to  bring  trover  for  conversion 
between  death  of  intestate  and  appointment;  Estate  of  Woodworth,  31 
<JaI.  004,  holding  further  as  to  payment  of  debts  from  rents  of  real 
•estate;  Chapman  v.  Hollister,  42  Cal.  463,  as  to  ejt-ctment  by  heir,  not- 
withstanding vacancy  in  administration;  Meeks  v.  Kirby,  47  Cal.  160, 
holding  ejectment  by  distributee  improper  where  distribution  not  made 
until  after  suit  brought ;  Elder  v.  Horseshoe  etc.  Co.,  9  S.  Dak.  642,  dis- 
cussing effect  of  service  on  heirs  of  notice  to  contribute  share  of  im- 
provement of  mining  claim;  Dunn  v.  Peterson.  4  Wash.  St.  173.  ruling 
similarly  as  to  ejectment  by  devisee  under  foreign  will  although  no  ap- 
pointment of  administrator  on  admission  to  probate  shown;  'J'horpe  v. 
Sampson,  84  Fed.  Rep.  66,  as  to  suit  by  heir  against  representative  to 
quiet  title  to  decedent's  real  estate;  and  in  Meeks  v.  Vassault,  3  Sawy. 
211,  212,  16  Fed.  Cas.  1316,  1317,  as  to  ejectment  by  heir.  Distinguished, 
holding  action  maintainable  by  heir,  in  Hart  v,  Robertson,  21  Cal.  348,  as 
to  action  by  heir  who  was  also  grantee,  and  no  administration  was  had 
because  unnecessary;  Janes  v.  Throc'kniorton,  57  Cal.  387,  as  to  action  to 
enforce  trust  in  favor  of  estate;  McKee  v.  Howe,  17  Coio.,  543,  holding 
improper  an  action  by  administrator  to  remove  cloud  on  title  to  estate 
property,  under  local  statutes;  (Josaige  v.  Crown  Point  etc.  Co.  14  Nev. 
156.  157,  imder  local  statute,  where  no  creditors  to  be  affected;  Hum- 
phreys v.  Taylor,  5  Oreg.  204,  where  possession  was  given  to  widow  by 
will;  Clark  v.  Himdy,  29  Oreg.  198,  under  local  statute,  as  to  adverse  pos- 
session against  heir  pending  administration;  and  in  Jones  v.  Billstein, 
28  Wis.  230.  under  local  statute,  holding  further  as  to  adverse  possession 
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against  heir.  Cited  also  in  Burton  v.  Lies,  21  Cal.  91,  and  distinguished 
as  to  effect  of  foreclosure  decree  on  widow  not  made  a  party.  Cited  also 
in  note  to  Beckett  v.  Selover,  68  Am.  Dec.  257,  on  general  subject;  and  to 
Haynes  v.  Meeks,  70  Am.  Dec.  710,  as  to  citations  of  both  cases. 

20  Cal.  628-633.    LATTIMER  v.  RYAN. 

Term  of  Cottit. — Jurisdiction  to  set  aside  judgment  ceases  at  adjourn- 
ment, p.  632. 

Cited  to  same  effect  in  De  Castro  v.  Richardson,  25  Cal.  52,  as  to 
amendment  of  order  extending  time  to  prepare  statement;  Casement  v. 
Ringgold,  28  Cal.  338,  as  to  vacation  of  default  judgment  for  defendant, 
through  accident,  etc.;  Kaufman  v.  Shain,  111  Cal.  20,  52  Am.  St,  Rep. 
141,  holding,  however,  that  order  may  be  amended  at  any  time  to  correct 
mistake  in  clerk's  entry  thereof;  and  in  Daniels  v.  Daniels,  12  Nev.  121,. 
as  to  order  vacating  default. 

Abuss  of  Discretion — Verification. — Denial  of  permission  to  verify 
pleading  at  trial,  held  to  be,  under  circumstances,  p.  632. 

Cited  in  Smith  v.  Dom,  96  Cal.  77,  affirming  order  allowing  signature- 
of  pleading  during  trial;  and  in  I'nited  States  v.  Alexander,  2  Idaho, 
358,  discussing  effect  of  unverified  general  denial  when  bond  sued  on  is> 
set  out  in  complaint. 

Judgment  by  Default  cannot  be  for  greater  sum  than  that  specified, 
in  summons,  p.  633. 

Cited  to  same  effect  in  Lamping  v.  Hyatt,  27  Cal.  103,  as  to  allowance 
of  interest  accruing  after  complaint  filed,  when  not  demanded;  (5autier 
v.  English,  29  Cal.  168,  as  to  allowance  of  interest  at  rate  fixed  by  note, 
when  not  demanded;  Wilbur  v.  Maynard,  6  Colo.  488,  as  to  judgment 
against  husband  when  joined  with  wife,  if  not  demanded;  and  in  Bur- 
ling V.  Goodman,  1  Nev.  317,  as  to  judgment  for  coin  when  money 
generally  was  demanded. 

Judgment  after  answer  stricken  out  is  judgment  by  default,  p.  633^ 
Cited  to  same  effect  in  Wilbur  v.  Maynard,  6  Colo.  486,  where  demurrer 
stricken  out. 

20  Cal.  634-636.    CLARKIN  v.  LEWIS. 

Homestead. — Husband's  agreement  to  convey  is  not  satisfied  by  deed 
of  husband  alone,  p.  636. 

Cited  in  Barnett  v.  Mendenhall,  42  Iowa,  301,  302,  on  point  that  dam- 
ages are  not  recoverable  for  breach  of  such  contract.  Cited  also  in  note- 
to  Poole  V.  Gerrard,  65  Am.  Dec.  487,  on  husband's  individual  conveyance- 
of  homestead. 

20  Cal.  637-643.    KENYON  v.  WELTY.    81  Am.  Dec.  137. 
Mistake  of  Law.— Equity  will  not  relieve  from,  p.  641. 
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Cited  to  same  effect  in  Christy  v.  Sullivan,  50  Cal.  339,  19  Am.  Rep. 
<J55,  denying  recovery  of  money  by  purchaser  of  warrants  invalid  on 
face;  Kopp  v.  Gunther,  95  Cal.  74,  as  to  action  to  impose  trust  on  deed 
absolute ;  and  in  Peterson  v.  Woollen,  48  Kan.  772,  30  Am.  St.  Rep.  329, 
as  to  effect  of  redelivery  bond,  even  when  signed  through  misrepre- 
sentation of  attaching  officer.  Cited  also  in  note  to  Storrs  v.  Barker,  10 
Am.  Dec.  327,  on  relief  from  ignorance  of  law;  and  to  Goodenow  v. 
Ewer,  76  Am.  Dec.  550;  Noble  v.  Bullis,  92  Am.  Dec.  444;  Emerson  v. 
Navarro,  98  Am.  Dec.  539;  Martin  v.  Hamlin,  100  Am.  Dec.  187;  Cham- 
pion V.  Woods,  12  Am.  St.  Rep.  130;  Alabama  etc.  Co.  v.  Jones,  55 
Am.  St.  Rep.  500,  507,  618;  and  to  Bailey  v.  American  etc.  Co.,  4  Mc- 
Crary,  229,  13  Fed.  Rep.  256,  as  to  relief  from  mistake  of  law. 

Decision  of  Supreme  Court. — Contract  framed  on  reliance  on  will  not 
be  set  aside,  because  decision  afterwards  overruled,  p.  642. 

Cited  in  Allen  v.  Allen,  95  Cal.  199,  on  point  that  decisions  as  to 
effect  of  deed  absolute  as  mortgage,  did  not  form  part  of  like  subsequent 
moi-tgages;  and  in  Kelly  v.  Turner,  74  Ala.  520,  holding  reliance  upon 
such  decision,  a  mistake  of  law. 

20  Cal.  059-676.    SPEAR  v.  WARD. 

Married  Woman's  Mortgage  of  separate  property  to  secure  husband's 
debt,  makes  her  surety  only,  p.  674. 

Cited  in  Denny  v.  Seeley,  34  Or.  366,  applying  rule  to  pledge  of  one's 
property  to  secure  another's  debt.  Concurring  opinion  in  McDonald  v. 
Randall,  139  Cal.  253.  holding  consideration  therefor  sufficient;  Hassey 
V.  Wilke,  55  Cal.  528,  holding  further  that  purchase  o(  land  by 
husband  at  foreclosure  sale  rendered  him  and  his  grantee  her  trustees; 
Bull  V.  Coe,  77  Cal.  62,  11  Am.  St.  Rep.  240,  and  Gray  v.  Holland,  9  Oreg. 
515,  holding  further  as  to  release  of  such  surety;  dissenting  opinion  in 
Boekholt  v.  Kraft,  78  Iowa,  665,  main  opinion  discussing  effect  of  mort- 
gage of  homestead;  Hinton  v.  Greenleaf,  113  N.  C.  7,  holding  further  as 
to  her  discharge  by  agreement  to  forbear;  and  in  Cross  v.  Allen,  141  U. 
S.  534,  holding  further  that  payment  of  interest  after  death  of  wife 
keeps  mortgage  security  alive  as  against  statute  of  limitations. 

Parol  Evidence. — Consideration  clause  of  mortgage  may  be  explained 
or  varied  by  parol,  p.  676. 

Cited  in  note  on  general  subject,  to  McCrea  v.  Purmort,  30  Am. 
Dec.  117. 

Guardian  ad  Litem. — General  guanlian  may  sue  as  such  although  not 
regularly  appointed  guardian  ad  litem,  p.  676. 

Cited  to  same  effect  in  Fox  v.  Minor,  32  Cal.  119,  91  Am.  Dec.  569,  on 
point  that  guardian  ad  litem  is  unnecessary  when  general  guardian 
regularly  appointed. 
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Caption  of  Complaint  may  be  disregarded  when  Ixnly  thereof  show» 
facts  of  position  or  relationship,  p.  670. 

Cited  in  I^sar  v.  Johnson,  125  Cal.  555,  as  to  action  by  trustees  of 
express  trust ;  Wise  v.  Williams,  72  Cal.  547,  as  to  action  by  partners. 

20  Cal.  1181-688.    CHAPIN  v.  THOMPSON. 

Judgment  by  Confession  is  void  when  proceedings  not  taken  according 
to  statute,  p.  687. 

Cited  to  same  effect  in  Reynolds  v.  Lincoln.  71  Cal.  184,  where  state- 
ment not  signed  by  defendants  personally;  Schuster  v.  Rader,  13  Colo. 
335,  holding  further  that  execution  thereon  will  be  enjoined  at  suit  of 
junior  attaching  or  execution  creditor;  Bacon  v.  Kaybould,  4  l^tah,  ' 
350,  where  no  statement  was  filed;  Beazley's  Adnir.  v.  Sims'  Admr.,  81 
Va.  648,  discussing  generally  effect  of  judgment  by  confession;  Kahn  v. 
lesser,  07  Wis.  221,  denying  right  to  enter  several  judgment  on  joint 
warrant  of  attorney  in  .proceedings  oi!l  joint  note;  French  v.  Edwards, 
5  Sawy.  268,  9  Fed.  Cas.  782,  where  statement  signed  by  attorney  for  de- 
fendant. Distinguished  in  Bond  v.  Pacheco,  30  Cal.  534,  discussing  differ- 
ence between  void  and  erroneous  judgments  and  holding  excessive  de- 
fault judgment  entered  by  clerk  to  be  erroneous  merely;  and  in  Lee 
V.  Figg,  37  Cal.  337,  99  Am.  Dec.  274  (and  see  note  276,  277),  on  point 
that  judgment  based  on  insufficient  statement  is  not  void  on  its  face 
nor  attackable  collaterally. 

General  Citation.— Outcolt  v.  Collier,  8  Okla.  482. 
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